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    2014: the End of Doubt?
 

      


    


    Jean-Dominique GIULIANI


      President of the Robert Schuman Foundation


    

      2014 is a key year for the European Union in which all of its institutions will be elected anew. In all likelihood it will probably be the year when the economic crisis will come to an end; there are some major political dates ahead. New horizons can emerge from these. However these dates, which are forecast to be problematic, have to be occasions that States, citizens and European leaders will take up to throw off the doubt that has been caused both at home and abroad.


       


      The European economy is recovering, benefiting from the decisive action taken by the Central Bank and its president. The States in difficulty are emerging from bail-out. It has been proven that European solidarity gives up on no one, even in the most serious of situations.


      The euro is no longer under threat and the unfair trial to which it fell victim ended as many authors of the Schuman Reports on the State of the Union had predicted: in victorious acquittal. Its value on the markets bears witness to its strength long term; the mobilisation of the States to defend it illustrate its unifying force and the attachment of European citizens shows its usefulness in terms of its stability. It is irreversible.


      Recovery work undertaken by the States in difficulty has been spectacular. They were not all in the South as it has been rumoured. The Latvian rebound has been impressive, re-organisation in Ireland remarkable. Spain has showed its ability to bounce back, Greece and Portugal their determination to put their mistakes behind them. And so growth is back – not yet up to speed, but who would have foreseen this in the midst of the dramatic events that the Union experienced between 2009 and 2012? In 2013 public debts started to recede for the very first time, banking union was created. And the first results are already visible: Europe responded to the crisis with reforms that have not been undertaken anywhere else in the world. The creation of a European solidarity mechanism, the mobilisation of significant funds, the strengthening of discipline, the progress made in terms of governance all show a real determination to change.


      However there is still a great deal to revive the European economy and overcome unemployment but the example is clear: the Union of States and the people of Europe are withstanding and intend to withstand of the potential problems. Europe will continue to improve itself for that reason, simply because it is in the interest of its Member States.


      Some professional sceptics continue to doubt. Is there not a risk of deflation? Will the structural reforms continue? Will the Europeans put up with the austerity cure? Will unemployment finally recede? In view of what has been achieved over the last three years and what might be deemed as mistakes, hesitation, and prevarication – we can no longer doubt the commitment of the Union’s members to continue the integration of the euro as the focus of their project. Past criticism of the ECB has melted away due to the flexibility, initiative and determination it has shown. Dawn seems to be breaking after a crisis that might have been even more dramatic without Europe and the euro.


       


      The crisis caused major damage. Citizens have started to doubt the effectiveness of the European Union. A real rejection of its institutions has taken hold, feeding fantasies and extremes. Europeans, who are used to growth and generous protection regimes have criticised the union for not preventing the crisis, which came from abroad, but which highlighted the inadequacies of an incomplete structure. Opinion polls highlight this disaffection which has to be addressed. The institutions can no longer function as they did 60 years ago. Europe has changed, international problems too. The world economy has been overturned by developments that are now global, with ever increasing volumes and types of trade and technologies that are revolutionising everything.


       


      Although our societies have shown a great deal of resilience in staying the collapse of comfortable certainties, soaring unemployment and the destruction of values, it is thanks to a European model that provides a unique place to social solidarity mechanisms. The work that remains to be done requires sacrifices and this will add to the downturn in the opinion that Europeans have of their governments, the European Union and politics in Europe. Populism is taking advantage of this, providing simplistic answers which typify them and the dangers they mask. It is therefore urgent to revive institutional Europe which has been severely affected by these events.


       


      To this effect 2014 offers some real opportunities. Since European integration is based on the law it will certainly be necessary one day to modify the treaties providing a legal foundation to its action and clarify our common rules, which have suffered during the crisis. But everyone agrees that this is not a priority – and that the intergovernmental method, as long as it respects European law and that it is only transitory, is a tool, that has already been used (Budgetary Treaty) that can be extremely useful in expectation of a more stable period. Europeans are expecting change in the way policies are implemented and the election of a new European Parliament, Commission, President of the European Council and of a High Representative for the Foreign Policy are unique opportunities. The States, elected representatives and citizens can influence the choice of the future leaders of Europe demanding a more direct democratic link with Europeans, greater political skill in European decision-making, changes in the way some policies are implemented, greater efficacy on the part of joint action. It is not just about communication. It is the very nature of European action that has to be more “political”, in the noble sense of the term, i.e. which creates a feeling of belonging and even of pride in belonging to Europe. We must respond to this quest for identity otherwise we could drift towards the most radical kinds of expression.


       


      The assertion of Europe’s role in the world is part of this quest. Europe and its new common diplomatic service have had some undeniable success. Dialogue between the Serbs and Kosovars, negotiation with Iran, the eradication of piracy off the coasts of Somalia are real success stories. Others are due mainly to the action undertaken by some Member States. The military operations in Côte d’Ivoire, in Libya, Mali and in Central African Republic were initiated by some Member States but backed by Europeans, sometimes in extension of their courageous decisions that were seen from the outside at least, as European. Here France deserves a special mention since it is showing the way. Europe is gradually becoming aware that its interests are being challenged everywhere and not just on its borders. We shall still need time for real mobilisation on the part of Member States for European Defence (still in its infancy) to move forward. But recent developments are moving in the right direction. Europe borders all regions of the world. Maritime security issues highlight this since 90% of European external trade is undertaken by sea.


       


      The thing that Europeans are lacking most is morale. The comparison with other major world players, even after the crisis, remains largely in our favour in terms of protection, solidarity and quality of life. This lack of pride about what we have achieved reflects a profound, almost metaphysical doubt which leads people first to analyse what is wrong, what can be improved, before they measure what they have. There is also pessimism which reveals the threats that weigh over our model and dangerously undermine it.


       


      The first duty we have in Europe is to drive out this doubt and tackle the challenges that need to be overcome. Rebuilding Europe’s economic muscle, which as a total, is the first in the world, completing its unification, addressing security issues together and finally finding the solution to a coordinated immigration policy – these are some of the major issues we have to address. The best way to do this is to do it courageously and audaciously i.e. enthusiastically by committing oneself rather than under constraint. This is what we mean by optimism.
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  I


  Taking Democracy Seriously


  

    


  


  

    European Elections: a democratic date for the European Union
 

      


    


    Jean-Paul Gauzès


    

      At this, the beginning of 2014 the European elections are only spoken of as a test for the government and a possible rant-room for the discontent. Comments mainly focus on the abstention rate which is due to be higher than in the previous elections, whilst polls are placing great emphasis on the far right. Few address the real issue of the election of MEPs to the European Parliament. And yet, it is an important one.


      

        The Credibility and Legitimacy of Europe at stake


        At present the European Union is suffering great mistrust. The reason for this rejection is certainly the poor perception people have of what it really is.


        The functioning and the real role played by the EU are perceived badly because they are complex and unfamiliar, especially to public opinion. The European Union is an easy scapegoat. The lack of information about Europe can largely be blamed on those who govern who themselves blame Europe for the inadequacies or shortfalls they themselves are responsible for. They carefully resist making the distinction between what results from the way the community of Europe is run and what results from the intergovernmental agreements of which they are the only masters.


        During the elections the issues at stake are the functioning of the community of Europe, the one which has been built on successive treaties and which is based on three main institutions: the European Commission, the Council and the European Parliament.


        Parliament ensures the democratic legitimacy of the whole. We should note in this regard that it is an original institution, unique in the world and in history, rallying MEPs elected by the direct universal suffrage of the citizens of 28 States which have joined voluntarily together in peace. The Parliament has progressively been given competences which now mean, notably in the Lisbon Treaty, that it is the co-legislator in the Union, a prerogative that it shares equally with the Council in terms of most of the Union’s competences.
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        The legislature that is now ending (2009-2014) has shown that the role of the Parliament is a reality and that its influence is significant. The contributions made by the Parliament in the drafting of financial regulation and even in the definition of economic governance have been decisive:


        – The work undertaken by Parliament over the future of Economic and Monetary Union has shown that there is a political will to achieve greater effectiveness in terms of the European Union’s economic action.


        – Legislation on structural reform via the “Six Pack” and the “Two Pack”, to which the Parliament made major contributions, should enable Europe to move forwards on the path to competiveness, growth éand job creation.


        The aim of this work is to win back European citizens’ confidence in the financial system.


        But the observation of the same period show that there has been great temptation by the Member States to free themselves of the community method and prefer, for either good or bad reasons, the intergovernmental approach. Ongoing debate about Banking Union is a good illustration of this. They notably focus on the respect of the community method and the use of intergovernmental measures. However this type of debate lends credit to the idea that the European Union is not responsive enough in the face of the crises which have succeeded one another over the last few years. This creates confusion about the pertinence and the effectiveness of the community model because citizens no longer distinguish between the community and the intergovernmental.


        It is the credibility and the image of Europe which are at stake right now. The most important issue in these elections is therefore to ensure the credibility of Parliament by ensuring that it is truly representative.


      


      

      

        The European elections: a partisan and decisive choice in terms of national influence


        The second issue at stake in this election is the definition of a line of policy specific to the Parliament. In this regard the political parties have an obvious responsibility in our democratic system. It is up to them to define the content of a real project for this session on a European level and not to become embroiled in internal political debate. This is a major challenge, because since the crisis we have witnessed national withdrawal, in which States have privileged their immediate interests and are less willingly to consider general European interest. The appointment of the President of the European Commission based on the election results in Parliament should aid a European, rather than a national approach. We should however recall that the proposal of a candidate to the presidency will come from the European Council in all events, which as the law stands at present must take on board the results of the parliamentary election.


         


        The stake is also a national one. European decisions necessarily take on board both European general interest and national situations. The quality of national representatives and their orientation are a decisive factor in the influence they have in discussions and debate. Given the election method, it is up to the political parties to choose their candidates, in that they put together the lists that voters will only validate with their vote. Stating what the criteria are in the selection of the candidates would certainly provide the electorate with greater motivation. It is now urgent to explain and defend the importance and role played by MEPs, identifying the credible candidates, who know how Europe and the institutions work and who want to commit themselves. The next elections in May 2014 should enable the choice of MEPs who are aware of the importance of their role and who are driven by a real desire for Europe.


         


        Moreover the session that is now coming to an end has been rich in regulations for us to learn from the financial crisis. The new Parliament will have to complete the work that has been started, notably in terms of regulation and the coordination of economic policies.


        We should stress that the quality of national representatives at the European Parliament affects the capability of each country to exercise its own specific influence.


        ***


        Hence many reasons should encourage everyone to take these elections seriously which in this regard is what the European Union is and must be about – the founding principle of European democracy.


      


      

    


  


  

  

    The Protection of Personal Data, a European freedom
 

      


    


    Isabelle FALQUE-PIERROTIN


    

      On 21 October 2013, the PRISM affair took a new turn in France. On the same day, the European Parliament’s LIBE Committee adopted a first draft of the European regulation regarding the protection of personal data in view of the trilogue. The manifestation of a reality – the extent and nature of which we still ignore – and, on the same day, the assertion of the political will that might prevent it shows, as if it were necessary, that the protection of personal data constitutes a core issue in the confrontation between States and private companies. It also shows that this fundamental European right has to be protected as such, and at the same time combined with economic and political imperatives. Outlining the shape of this balance in a few lines is impossible. Yet, in this paper I wish to review some of the features of this “right-freedom”.


     

      

        The protection of personal data, a fundamental right in the European legal framework


        In 2000 the European Union adopted the Charter of Fundamental Rights which, now backed by the Treaties, constitutes a kind of habeas corpus for the Union. Its chapter II on Freedoms provides for both the right to data protection and the obligation to subject the control of this requirement to an independent authority. The reach of this entry is three-fold: firstly, the protection of a personal data is a not only a right, but a freedom – a “right-freedom”; secondly, this freedom runs alongside those guaranteed by the Union at the European level; thirdly, its consecration in the Charter sets the distinction between the protection of private life and the protection of personal data, whilst as a general rule both are linked. These three characteristics develop as an essential element of modernity in Union law.


      

        [image: image]


      


        On the first point, “rights-freedoms” historically comprise the base of fundamental rights. At the beginning of the 21st century, the consecration of a new “right-freedom” qualifies as an aggiornamento of our legislative corpus as it adapts to the new digital era. Indeed, in a world in which all activities progressively grow dematerialised, the protection of personal data is the first of all freedoms, in that it conditions all of the others (freedom of expression, conscience, movement etc.). This evolution of the legislative framework shows that Europe then aimed to raise the level of guarantees enjoyed by individuals by protecting them as soon as the Internet became widespread. In doing this, the Union set the principle that the digital world is not a lawless area, but one in which rights and freedoms are protected. It is all the more important that this right be an individual freedom as digital technologies are part of all aspects of our life, whether professional, social, sentimental, cultural, related to our consumption, our leisure, etc.


         


        The second fundamental element is that of the relevant level of action. Nobody challenges the fact that a national answer is not enough in an environment that is both dematerialised and “deterritorialised”. Digital regulation, i.e. the guarantee offered to each citizen to exercise his/her rights and freedoms in this context, necessarily implies greater international cooperation. In this regard, the European Union is a priority level, notably since the adoption of the 1995 Directive on data protection. Two sets of facts confirm this: the first lies in the ongoing negotiations over the draft European regulation on personal data protection. The simple fact of switching from a Directive to a Regulation is an extremely strong message in terms of European integration in these fundamental matters. The second lies in the increasingly closer cooperation between European supervisory authorities, notably within the “G29”. The European data protection authorities have stepped up their joint action significantly – one of the most recent examples being the joint analysis undertaken on Google’s confidentiality policy which led 27 European data protection authorities1 to adopt a joint position on the issue. For the first time in the history of the Group, the 27 authorities together signed one same document, with six of them then initiating enforcement proceedings, this time on the basis of their respective national competencies.


         


        Finally, the emergence of an independent right to personal data protection matches changes in usage patterns. These changes lead to the development of a digital area, which is neither totally private nor public. This area grows into a new “intermediate domain”, of which personal data somehow constitute its “elementary particles”. In this context, the right to the protection of one’s private life does not exhaust the right to the protection of data relating to an individual, however this data is used. Thus, the consecration of a “right-freedom” places personal data protection on a par with other fundamental rights, which requires to find a balance and not to draw up a hierarchy between them.


      


      

      

        Personal Data Protection, a right at the core of innovation


        The European market of personal data is sometimes estimated at 1000 billion dollars in 20202, 100 billion of which will be for France over the next few years. It therefore constitutes a new kind of deposit, a source of economic growth and major innovation. The services that come from big data, cloud computing and connected objects are all key sectors in the digital economy which call both for adapted regulation and European industrial projects.


         


        In a context of constant innovation and extremely rapid developments, the European Union must be on the cutting edge to build a regulatory environment that will be both respectful of freedoms and conducive to innovation. Such is the ambition that should be assigned to the draft regulation currently under discussion. In this regard, it offers a unique opportunity for Europe.


        In terms of regulation, the European concept of data protection as a fundamental right is the basis of the framework. Thus, the Union puts this fundamental right at the forefront of the Community legal order, which necessarily implies that a balance must be found which is not detrimental to the individual. At the same time, however, it promotes the introduction of a legal framework which simplifies the life of businesses through the implementation of less cumbersome ex ante checks and the development of accountability tools. These tools enable the data protection culture to draw closer to practice and to offer a concrete, operational implementation of the fundamental principles of data protection. It will then be up to the regulators – the European data protection authorities – to define the standards of these tools by adapting them to the various sectors of activity concerned.


         


        The draft text is also innovative in the matter of international data transfers so as to help businesses develop internationally. The European data protection authorities had already committed to this path, namely on a French initiative, with the generation of ad hoc legal tools to facilitate the flow of data within a single company group. Such “binding corporate rules” (or BCRs) enable the definition of a protection standard in line with European regulations within a company group, with an aim to create a kind of “protective personal data bubble”. Given the success of this tool (more than 45 major international groups have now adopted them), this year the data protection authorities have launched a project of developing BCRs that are tailored to match the specific requirements of subcontractors.


        The draft regulation acknowledges this innovative approach by formally making reference to BCRs in the text, thus increasing their effects through the reduction of red tape.


         


        Innovative regulatory tools are necessary not only because data protection is a political or ethical requirement. It also is increasingly a factor of competitiveness for European businesses. The key to the development of the digital economy is trust. However, trust may only exist if European citizens are assured that their private life and their personal data are respected and not used for purposes that are different from those they were collected for. Hence, the law backs up innovation. Initiatives launched in several European countries in support of a sovereign cloud, just like the emergence of the concept of privacy by design, show that European businesses are becoming aware that data protection is a vital economic and commercial stake.


      


      

      

        A Freedom to Protect


        But Eldorado must not become the Wild West. European citizens do not want a digital space where only the law of the strong rules, or in which personal data would be commodified just like any other data. This issue is all the more vital at a time when more and more complaints are lodged about the abusive use of personal data (the CNIL handles more than 6000 complaints yearly) and when the PRISM scandal shows that it is possible to make massive, systematic captures of Internet user data. Under the rule of law we cannot accept widespread profiling which would transform our society into one of surveillance. The draft European regulation can and must provide adequate responses to these risks.


         


        Firstly, in terms of individual rights, the draft provides for the strengthening of European citizens’ control over their own data. Apart from stepping up consent, data portability rights would allow the individual to transfer his/her data from one operator to another, thereby reducing his dependency on one or another player. The citizen must be better armed in the future to control the use of his/her data and to make conscious choices. And the level of protection has to remain the same, whatever the nature of the data. Yet, current work in the European Parliament shows that the political will is to introduce a progressive scheme, distinguishing between personal data and “pseudonymous” data, which would attract only weaker protection. Such a development appears undesirable: in the era of big data, pseudonymous data can in fact be easily identified, and it is often of a sensitive nature (eg political opinions, trade union membership, religious beliefs, etc…). The rights granted to individuals should not vary so as to enable the individual to keep control over his/her data.


         


        Regarding businesses, the draft imposes obligations on subcontractors which are comparable in part to those which data controllers are subject. Again, this is a major update in the legal framework, when service providers are often more powerful than their clients, who legally qualify as “data controllers” but only purchase off-the-shelf services. As for ex post checks, the draft plans to increase the possible amount of sanctions – up to 2% of the world turnover, brought up to 5% by the European Parliament – which is clearly dissuasive to data controllers. This increase goes hand in hand with the handing-down of a Union-wide sanction, as the data protection authorities may adopt a joint decision. However, the actual conditions to implement this joint competency are being currently debated. The credibility of the dissuasion depends on this issue. It seems vital for the data protection authorities to have a shared competence in this mater so they can speak with one voice to the international digital giants.


         


        Finally, the regulation aims to provide a first level of response as to how Europe will work with the legislations of third countries with extra-territorial applicability, in the context of the PRISM affair. Although the fight against terrorism and the protection of public order might justify occasional breaches of individuals’ private life, we cannot accept either widespread, blanket surveillance of the population nor the “mechanisation” of this surveillance through the mass and even systematic collection of data. We can even less allow that such procedures initiate from a third country concerning which administrative and jurisdictional checks show obvious limitations under the current state of legislation. The European Union must set clear red lines and grant itself the legal means to have them respected. In this respect, it is highly advisable that the draft regulation should subordinate the transfer of personal data relating to European citizens to a foreign authority to prior consultation with the national authorities.


        ***


        Data protection law is complex and evolutionary since it requires to conciliate many imperatives. It currently is the cause of extreme tension in various on-going negotiations, whether on the draft European regulation or on the Transatlantic Trade and Investment Partnership (TTIP).


        We should never forget that its basis is the fundamental freedom of individuals. If we come to compromise it, the whole of our democracy will be under threat.
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