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Preface


This dissertation was carried out between June 2015 and May 2018 at the Faculty of Law, Europa-Universität Viadrina, Frankfurt (Oder), under the supervision of Prof. Dr Carmen Thiele. The scholarship institute Katholischer Akademischer Ausländer Dienst (KAAD) has financed the study and my stay in Germany as a doctoral researcher.


The branding of terrorism as a threat to international peace and security – particularly in the aftermath of the 9/11 terrorist attack – has brought the subject at the centre of the policy, legislative, and institutional revamps that have been made both at the international level and almost in every individual state’s internal politico-legal restructuring. In this regard, while a countless number of outstanding scholarly works from different disciplines have confronted the issue from different perspectives and approaches, their context is arguably constricted mostly from the western democracies’ standing point. This gap made me very curious of what it is like countering terrorism in a state where an authoritarian or oppressive regime assumes the state power, and to what extent the international legislative and institutional responses to terrorism are synergically sensitized in a manner minimizing the risk of legitimizing some unbearable demeanours of the regime in power. Noticing the complexity and political sensitivity of the terrorism, counterterrorism, and human rights discourse in the Ethiopian context – a country largely typified as an authoritarian state dwindling under a de facto single-party political showcase – I decided to choose this topic as my doctoral subject in 2014 if I ever got the chance to pursue my Ph.D. Once I joined the Viadrina, and also with the privilege to have access to all the resourceful libraries in Berlin, I knew that I was at the best place, with great facilities, to produce a full-fledged research work on this topical subject.


Comprising of ten chapters, the dissertation attempts to broaden the dialogue in international law relating to terrorism and human rights law, contextualizing the problem in light of authoritarian regimes’ purview by offering the Ethiopian counterterrorism conundrum as a case study.


Given that Ethiopia is currently undergoing unprecedented political changes – be it a reformation or revolution – I hope legislatures, practitioners, scholars, and activists will find the study timely and useful.


Shimels S. Belete


Berlin, 11 July 2018
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INTRODUCTION



1. General Background and Statement of the Problem


Regardless of the ostensibly never-ending ideological, political, social, legal, and/or other puzzles surrounding the terms ‘terrorism’, ‘a terrorist act’, ‘a terrorist’, one fact – perhaps irrefutable – is that the modern version of the subject has earmarked itself as one of the leading agenda of the twenty-first century.1 No matter how the character of the regime in power, that is, be it democratic or authoritarian, a threat of terrorism, however, defined, has been invoked as a common ‘justification’ in the pursuit of revolutionizing policies, laws, and institutions, both at the international and domestic showground.2


One of the most perplexing advancements in dealing with the present-day terrorism is, however, the steadfast entrenchment of such a polarized issue into the international political setup where every Member State is purported to have understood what terrorism means, and the tools as well as the strategies on how to respond to it, but with a locally perceived and tactless subjugation of the concept that fits only into the view of the political elite perceiver. This trend appears to divulge the universal interstate organizations such as, the United Nations (UN) and the regional ones alike, not only as ideal platforms in resolving the threat of terrorism as a common menace, but also as channels of accreditation for some unacceptable state behaviours in contravention to the fundamental values and objectives3 that these organizations themselves were consecrated to uphold ‘as centres for harmonising the actions of nations in the attainment of their common ends’.4


In his profoundly articulated statement addressed to the UN General Assembly, back in 2010, the then Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, Scheinin cautioned that,5


The strong emphasis throughout the United Nations system gives unintended international legitimization for conducts undertaken by oppressive regimes through delivering the message that the international community wants strong action against ‘terrorism’, however, defined.6


Is this depiction demonstrable? Tellingly, some of the phrases used in the statement— such as, ‘international legitimization’; ‘conducts undertaken by oppressive regimes’; ‘strong action against the undefined terrorism – are very striking, and somehow, sums up the interminable intricacies of the present-day counterterrorism ultimatums, and the undesired outcomes of, mainly the post-9/11 discourses backing the legal and institutional revolutions made in umpiring the problem.7 Indeed, as forestalled by Oehmichen, ‘the relatively weak “non-state terrorism” would eventually be replaced by a more systematic and far-reaching “state terrorism” if the tendency of deflating fundamental rights is to continue, instead of embracing them as vital and irreplaceable components of any counter-terrorism response’.8


Such a conspicuous assessment of the ongoing trend would undoubtedly provoke one to evoke a multitude of questions. Just to begin by restating one of the most talked about issues: Is the current international ‘counter-terrorism’ alliance establishment scheme – be it at the universal United Nations, regional or bilateral level – practically discolouring the ever-demanding degree of adherence that states should accord to human rights and fundamental freedoms?


Explicably, a countless number of scholars and experts have been assessing the multifaceted tandem of counterterrorism measures vis-à-vis the fate of human rights and fundamental freedoms from different perspectives. While some have made a comprehensive approach to such a task in light of the more generally construed human and fundamental rights outlook,9 others have shown a very focused interest in particular rights, such as on the right to freedom of opinion and expression;10 the right to due process and fair trial;11 the right to freedom of liberty and security;12 the right to assembly and association;13 the right to privacy;14 as well as on various socio-economic rights.15


At the forefront of these remarkable contributions, however, there seems to have one noticeable aperture: that is, the main thoughts, arguments, premises, and narrations frequently expounded while addressing the ‘terrorism, counterterrorism, and human rights dichotomy’, are largely reliant on the conceptual frameworks and practical contexts that could relatively be sensible in the whims of the ‘Western-world’. Resultantly, the scope, the sensitivity and the tone in framing the problem, plus the findings of the studies tend to be more of ‘Euro-centric’ or ‘American-centric’.


This is not a problem in and of itself. For one thing, the regime type would arguably determine the degree and the typical nomenclature of the perceived or actually perpetrated act of terrorism and the counter-reactions against it.16 In the context of these states, it would be reasonable to assume the bona fide existence of some foundational barebones – such as, a relatively stable and democratically elected political leadership with self-functioning legislative, executive, and judicial organs; a political system built on the notions of rule of law, checks and balances, and accountability; a constitutionally entrenched culture of respect for, and protection of human and fundamental rights with justiciable enforcement modalities; and the availability and accessibility of peaceful and participatory mechanisms of settling disputes on issues of common interest. With these assumptions, the ultimate concern in this part of the world would be on how to defend and maintain these values against the dangers posed by, both ‘terrorists’ and the overzealous and ‘panic-born’ reactions of the political elites in power while responding to the threat. The focus is hence, expounding the illiberal practices and regressive trends of liberal regimes.17


Secondly, regardless of the inescapable consequences that such draconian counterterrorism measures are hardening the daily lives of the so-called ‘original citizens’, verisimilarly, there seems tobe a de facto reality – if not openly and statutorily acknowledged – that the scope and the practical applicability of the post-9/11 measures are more against ‘non-citizens’18 or ‘enemy strangers’,19 ‘immigrants’,20 or ‘Muslims’.21 But this purportedly construed delusion of ‘we, the citizens’ versus ‘ them, the outsiders’ – mostly manifested in the antiterrorism and migration laws – also tends not to give some extra aegis for broader perspectives and approaches while assessing the multi-ventured implications and the extraterritorial repercussions of the measures being asserted in the Western democracies. For instance, putting aside the debate as to whether democracies or authoritarian regimes are super counterterrorists,22 little inquiry – if not none at all – has been conducted, empathically examining the pitfalls of these policy and legislative measures of the West, and their instrumentality as referential tools in justifying and legitimizing similar legislative and executive actions of authoritarian regimes operating in an entirely different politico-legal and institutional contours.


These days, it is not uncommon to overhear some proudly echoed defensive invocations by authoritarian leaders that their antiterrorism laws and policies should not be doubted, justifying that they are directly copied and literarily extracted from similar documents of the Western democracies, such as that of the United Kingdom, the United States, and alike.23 So the issue is: what does such a faltering change of values from the West – mainly in the post-9/11 as elusive trade-offs under the dashed rhetoric of ‘global war on terror’ – contributed in legitimizing the counterterrorism ‘play-games’ being orchestrated by dictatorial regimes?24


Holding aside this unanchored obscurity, on the one hand, the specificities that typify an oppressive regime and its discourse to the very polarized notion of terrorism poses plenty of unbearable challenges to the study of counterterrorism and human rights nexus. From the outset, unlike the approach usually feasible in democracies, one cannot frame the bigger concern about the impact of terrorism and counterterrorism responses in maintaining the fundamental values of democracy, rule of law, and the fundamental human rights and freedoms; a perspective chiefly based on a thesis that these values have had, at least relatively, theoretical and practical existential setup. Whereas from the authoritarian regime’s standpoint, this assumption cannot withstand given that these same values are either ideologically overlooked or remain practically luxurious stagnating at the very infant stage – if not absent at all. Accordingly, the macro-complexities pertaining to the counterterrorism actions being undertaken by authoritarian governments require a more sensitized and context-based approach. And hence, the core issue is more of whether these measures are irreparably damaging the entire prospect of societal transition towards the democratic and human rights abiding culture.


Moreover, the subjects targeted by the measures need also particular attention. In juxtaposing to the post-9/11 policies and laws of the Western democracies, which are arguably aimed at beleaguering ‘outsiders within’ based on the ‘we the original natives’ versus ‘them aliens’ divisional mantra,25 measures and strategies in autocratic regimes are largely ‘local-centric’, steering at the so-called ‘enemies within’. The tension is more of between the regime in power and those in the opposite flank with different objectives – separatist or nationalist, multi-nationalist or unionist – and with different strategies – violent through insurgency fighting or non-violent, such as movements in opposition politics, government critics, civil society, and human rights activism.26 In this complex Trojan, the rhetorically construed post-9/11 adage of perceiving terrorism as a threat to the international peace and security is mysteriously hijacked as an effective tool in tormenting the local upheavals mostly manifested through violent and non-violent resistances against the regimes in power.


Then, such a visible discrepancy between the democracies and oppressive regimes in the context of their prioritized counterterrorism targets appears to put in limbo, of the main task of clearly defining their common interest in countering terrorism via the existing interstate institutional platforms. In this regard, it can be argued that the two blocks have considerably different goals. The Western states tend to focus on the agendum of thwarting religiously inspired international terrorism – amid the definitional lacuna and the highly questionable ‘terrorists-listing scheme’ – demanding their counterpart authoritarians to refrain – as a negative obligation from supporting, financing, or harbouring – and with the positive obligations either to prosecute or extradite, of those branded as international terrorists. Conversely, authoritarians lean to exploit their bargaining status as a de jure government to pursue international legitimization of their domestic conduct. They also tend to exploit their access to these bilateral or multilateral international settings as channels for their diplomatic victory in lobbying their counterpart Western states to delegitimize local opponents, that is, as a reward in return to their commitment in the fight against the so-called international terrorism.27


Notwithstanding these visible discrepancies, more audaciously, linking up with authoritarian powerhouses has become the most obviously preferred strategy for Europe28 and the United States29 as a core component of their platform in fighting ‘terrorism’ by proxy. Olsen, for example, precisely instantiates this trend by referring to the approach being undertaken by the Western powers in dealing with terrorism in Africa. Ever since the radical Islamist groups in Somalia (Al-Shabaab), Islamic sects in Northern Mali,30 and the Boko Haram of Nigeria were perceived as threats to their interest and security, instead of deploying their own troops and facilities in the targeted areas, the Western powers have been inclining towards a proxy involvement in the fight against these groups by paying the costs, the logistics, and the training of the local African troops who are supposed to do the actual fighting on the ground.31


This bargaining has been largely effected through the internationally established operational bodies – such as the African Union Mission in Somalia (AMISOM), the African-led International Support Mission to Mali (AFISMA), and the Multinational Joint Task Force against Boko Haram (MNJTF).32 Bilateral agreements with individual states, such as Ethiopia,33 have also been pinpointed as further indicators of the Western’s wrong-footed investment in the African counterterrorism continuum.34


Astutely questioning the legitimacy and unendurable outcomes of these initiatives, Solomon argues that such a state-centric and military-focused counterterrorism collaborations are failing, and even becoming counterproductive across the continent.35 He reasoned out that:


In Africa, the state is often the source of insecurity for ordinary citizens. Any military strengthening of an illegitimate African state by the international community not only serves to bolster a predatory state but also undermines the human security of citizens. More importantly, such an approach conflates sub-state and international terrorism and serves to bolster the latter, thereby undermining regional and international security further.36


This bold and candid assessment further complements to Scheinin’s very similar warning addressed to the UN General Assembly; quoted earlier in this section.37


All the aforesaid and other related convolutions compel one to acknowledge the undeniable reality: that the study of the international or the domestic legal and institutional setup of the ‘terrorism, counterterrorism and human rights’ sarcasm demands an overhauling insight.38 A comprehension beyond the liberal-democracies-focused approach in defining the problem; in identifying and contextualizing its impacts; and in suggesting the prospects to find common grounds in dealing with the subject.39


Aiming to contribute towards that end, this dissertation undertakes an inductive dogmatic approach by reframing the problem from the perspective of the down-to-earth idiosyncrasies of an authoritarian regime. In so doing, it takes the Ethiopian experience and its antiterrorism perplex as a symbolic case study, and breaks ground investigating the following general issues: What is it like countering terrorism in a state where an authoritarian or oppressive regime assumes government power? Would a regime that lacks the legal, the democratic institutions, and political character in upholding fundamental rights, democratic values, and the rule of law be capable and trusted enough in dealing with ‘terrorism’? If so, how is then the danger of conflating its unbearable response to the local resistance by the people against its oppressive character and its reaction against the common threat of international terrorism resolved? To what extent would its obligations emanating from international human rights law be maintained in all its legislative and institutional responses to a perceived or real threat of ‘terrorism’? Should there be a full-fledged or a quasi-transnational watchdogging mechanism, if the international community is to disparage its de facto or de jure recognition, and at times, legitimization of some of the insupportable state actions – backed by its own pretextual verse of combating terrorism?


2. Circumstantiating the Problem


in the Ethiopian Context


At this point, it becomes apparent from the outset that two fundamental questions need to be presented. First, could Ethiopia be typified as one of the contemporary states with an authoritarian regime type? Secondly, could it be the case that its counterterrorism response epitomizes a typical authoritarian reaction to the cliché of terrorism? In regard to the first question, Chapter 1 – as a preliminary stepping contextual remark – offers brief overview of the recent politico-legal precursors that manifest the regime’s authoritarian character and its resultant impact in depicting the contemporary talk of the terrorism and counterterrorism notion in Ethiopia,40 whereas the second question is the one that this study owes to respond throughout the entire thesis. As part of this problem statement section, however, some of the idiosyncrasies are highlighted as follows.


First of all, a methodical overview of the recent-past politico-legal defining features of Ethiopia as an authoritarian State would reveal the inescapable complexity if one is to address the issue of terrorism, counterterrorism, and human rights dichotomy in the Ethiopian context as a self- standing subject. Suffice to say, this is mainly attributed to the fact that the subject has evolved as an inseparable component of the overall dimension that the nation has been riveted; that is, both as an outcome of, and then, as a tool in shuttling the past two decades’ political, legislative, and institutional disfigurements that led the ruling Ethiopian People’s Revolutionary Democratic Front (EPRDF) regime to reign as the sole political figure of the state.41 Accordingly, it requires a much broader insight taking into account the political setting under which the EPRDF single-handedly controls all the law-making, the law enforcement, and the constitutionality of monitoring machineries of the government. That is, the terrorism and counterterrorism milieu is addressed under the audacity of a parliament where all the 547 seats are overtaken by a single party EPRDF; in its own hands of the executive and law enforcement organs with a blurring party versus government status. If one also looks into the foundational institutions in a democracy, such as the free and independent media, civil society and human rights activism, and strong opposition, largely they are non-existent, and the few available are functionally restrained.42


The other specificity on the Ethiopian terrorism and counterterrorism matrix relate to the international and the domestic terrorism axiom. Despite the unavoidable concession as to the complication – or even the necessity of such a division – the most prominent aspect of the Ethiopian terrorism and antiterrorism precept has been the inside political atmosphere that triggered the late domestic revamps, and hence the main agenda and ultimate objectives of these legislative and institutional adjustments appear to be largely local-centric. This said, still the huge influence of the global war on terror axiom and its painted impact in shaping the Ethiopian local discourse on the subject remains undisputed but in a different context. That is, such an overzealous global antiterrorism reaction could best be twigged on its impact in generating a fertile ambiance for the regime in setting the hot-tempered national political horizon within the ambit of its own version of the domestic terrorism mantra.43


On top of the domestic legislative platforms adopted as normative chefs d’oeuvres in legitimizing the routine law enforcement actions comes the Ethiopian Anti-Terrorism Proclamation No. 652/2009.44 As defining features of this Proclamation, and their repercussion in fructifying and normalizing illegitimacy and arbitrariness in the domestic counterterrorism setup, one may identify six main controversial elements addressed in detail throughout the thesis. The core divisive part of the Proclamation relates to the definitional content, clarity, and scope ascribed to a crime of a ‘terrorist act’ as for provided under Art. 3.45 The other most contentious aspect of this pertains to issues on the mandate by whom, the procedures under which, and the legal effects of proscribing an entity as a terrorist organization.46 The third infamous parts of the law – which’s normative integrity in light of the fundamental principle of legality remains debatable – are the ones that cover a range of incipient, support, membership, and other related crimes of terrorism.47 Fourthly, the various provisions that generously expanded the pretrial, the trial, and the post-conviction detaining powers of the law enforcement authorities as part of the executive branch are also the other central skins of the Proclamation.48 It is also worth to note that a crime of terrorism is generally striped as a non-bailable offence, and hence an ipso facto issuance of a terrorism- related criminal charge against the suspect would suffice to reject the prospect for suspect’s right to release on bail during the pretrial and trial stages of the criminal litigation.49


Furthermore, the relaxed evidential standards, the loosened means, and methods of proof of guilt, as well as the burden of proof, as essential inventions of the Proclamation also deserve special caution.


Then comes the jurisdictional matters readjusted in the Proclamation on crimes of terrorism: the Federal High Courts and the Supreme Court are cemented as the sole adjudicatory bodies authorized to entertain terrorism-related criminal litigations; the Intelligence and Security Service is accredited to assume the leading investigative role, and its information is unquestionably treated as admissible evidence in the normal criminal litigation regardless of the legality of the method and the means used in procuring the source; and the Federal Police is entrusted as an exclusive authoritative policing force in the normal antiterrorism law enforcement mission unless and otherwise, this federal body opts to delegate its power to the police forces of the constituent Member States of the federation.50 The thesis is, therefore, highly tasked to critically examine the concomitant pitfalls surrounding these and more detailed contents of the Proclamation, together with the other related general or specific legislation relevant to the subject.



3. Research Questions


As already underlined in the preceding sections, the main issues this thesis tackles are the multifarious puzzles that the discourse of countering terrorism mantra poses in the Ethiopian context; as a symbol of a State with a ‘one-party-controlled’ authoritarian regime type. In so doing, centring the person’s right to liberty and security as stalwart normative lensing tool, the thesis ponders whether or not the range of the substantive and procedural aspects of the Ethiopian anti-terrorism legislative and institutional frameworks are wrought by, and fit into the main objectives and standards of State’s obligations that emanate from the pertinent international laws relating to terrorism. Alongside, it assesses whether the various elements of this legislation meet the international human rights law and the domestic constitutional law compatibility tests in a manner embracing the fundamental principle of legality at the forefront of the measures to be sought in preventing and combating terrorism.


These being the very broad themes that the thesis attempts to assess, focusing on the Ethiopian context, as also briefly demonstrated above in the earlier sections, however, Ethiopia’s counter terrorism undertakings are nothing but the placental abruptions or ‘afterbirths’ of the recent-past international conceptual and normative discomfitures on the subject. Accordingly, as a preliminary roadmap to come up with more concerted thoughts and normative frameworks, the thesis confronts some of the internationally propagated discourses that are, debatably, the main nonsensical approaches in dealing with the threat of terrorism both at the international and domestic level. With this aim, the thesis first – without doubting the non-absolute nature of the right as states may legitimately limit the scope of the protection – probes, however, whether a mere conceived or actual threat of terrorism would, in and of itself, suffice as a carte blanche justification for denting the right to liberty and legitimize arbitrariness. It further goes deep and critically questions the cogency of the recent-past arguments that have far reached to the thunderous nuisance backing the need to more relaxed and extensively mitigated standards in regard to the prohibition of arbitrary deprivation of the person’s liberty and security as a ‘lesser evil’, in order if effective prevention and countering of terrorism is to become a reality. It challenges the rhetorical portrayals, which tend to blindly fantasize and fanaticize a terror threat as an unexpected miraculous danger, posed against the mass. Also, it muses the soundness of some ardent depictions to a threat of terrorism as a phenomenon for which, the existing human rights and constitutional law standards – even with their potential flexibility, that is, either through the permanently applicable limitation clauses or the momentarily to be sought suspension clauses enforceable in times of legitimately declared state of emergencies – as ‘too impotent’ to contend with it.


Bearing in mind the absence of a universally agreed legal definition and understanding of the crime of ‘terrorism’, the dissertation further investigates as to what apposite and balanced mandates should the three institutional pillars of the state power (the legislature, executive, and judiciary) play in the overall legislative, enforcement, and monitoring aspects of countering terrorism. A proper demarcation of the roles these institutions need to play is posited in the thesis as an irreplaceable and a poised institutional assurance in order if this politically sensitive duty of the state is to be regularly dictated under the auspices of the rule of law, constitutionalism, separation of powers and check and balance, and most unwaveringly, within the realm of the sacrosanctity of fundamental rights and freedoms of the subjects: the prime normative principles that any democratic society must adhere to, as inimitable imperative touchstones in limiting and regulating excessive state power.


Having in mind these general controversial leitmotifs both at the international and domestic band, the specific questions that the thesis rejoinders are reframed as follows:




	What is the value and the ‘status quo’ bestowed to state’s human rights obligations in general, and the person’s right to liberty and security in particular, under the extant international normative instruments about, or relating to terrorism?


	What are the basic substantive and procedural elements of the right to liberty and security of person, and to what extent have the evolving antiterrorism legislation targeted and altered the essence and practical worth of the right?


	To what extent has the FDRE Constitution duly incorporated the full-fledged substantial and procedural aspects of the person’s right to liberty as enshrined under the international human rights instruments to which Ethiopia is a party, and under the international customary law? Does it offer – as the supreme law of the land – the founding conceptual and institutional landscapes to maintain the constitutionality of the existing counter terrorism measures?


	What or which legal evolvements does the existing international law relating to terrorism has brought as peculiar facets in legally defining and prescribing a crime of terrorism? What basic elements and characters can best be extracted from these instruments in stating the crime of terrorism is and what is not?


	To what extent is the Ethiopian definitional content of a ‘terrorist crime’ and its scope of application compatible with the standards garnered from the international laws relating to terrorism? How about its definitional conciseness and the terminological clarities?


	What is the statutory quality of the Ethiopian Anti-Terrorism Proclamation in light of the fundamental principle of legality? More specifically, to what extent are the three constituent elements of a crime – the legally proscribed conduct (the legal element), the actual action or conduct (the material element or actus reus), and the mental state of intention or knowledge of the alleged perpetrator (the moral element or mens rea) – clearly determined under the assorted provisions of the Proclamation that proscribe the incipient, support, and participation-based offences pertaining to an act of terrorism?


	What does organizational proscription mean in terms of its effect to the fate of the entity on its own personality, and to the individuals having an alleged direct or indirect link to the targeted organization? What role(s), for that matter, should the three organs of the state play in the decision-making proceeding, and which organ of the state should assume the final say in proscribing an entity or a group as a ‘terrorist organisation’?


	In this regard, how bearable is the Ethiopian ‘absolute Judicial exclusionary’; but the de facto executive, and ceremonial legislative proscription system? How is the institutional integrity of these political wings of the state organs be trusted in light of the inevitable political conflict of interest that may arise in the course of the proscription? How could such a procedure and the proscription measure be legally authentic in total absence of, at least, the minimum due process guarantees that the potential victims of the decision should be accorded?


	To what extent has the Ethiopian Anti-Terrorism Proclamation legitimized and elasticated the potential arbitrary exercising of the pretrial, the trial, and post-trial arresting and detaining powers of law enforcement authorities?


	Are torture or other forms of ill treatment impliedly legitimized methods and sources of evidence under the Ethiopian Anti-Terrorism Proclamation? Under what circumstances this legislative loophole would pose an inexcusable impact of exacerbating convictions based on confessions and other evidence procured by torture and other ill treatment?





While addressing these issues, the thesis adopts a dual normative package of compatibility standards extracted from the two prevailing international law composites – international law relating to terrorism and international human rights law – as effectual inspective normative lenses. The first set of criteria, as sourced basically from the pertinent international laws relating to terrorism are accentuated as essential normative standard-setters in dealing with issues such as the extent and context of states’ international obligation in the prevention and countering terrorism; the legal definitional elements, scope, and character of an act that needs to be treated as a terrorist conduct; and the priority and the deserved sacrosanct status granted to the fundamental human rights norms, both as means towards, and as an ultimate goal of any counterterrorism measure.


At the centre of this human rights complementarity standard lies the pursuit of fastening the entire picture of states counterterrorism dictum under the core essence of the principle of legality. Aiming to demonstrate the required compatibility nexus and the surrounding difficulties in maintaining this principle, the thesis has picked exclusively one particular fundamental right, that is, ‘the person’s right to liberty and security’; one of the most infringed right, both under the terrorism and counterterrorism nemeses.


It is indisputable that the right is not absolute as it is subject to some legitimate restraints.51 Depriving the person’s liberty, or ‘arrest’ in its narrowest sense, is even considered as one of the legitimate ways of ensuring the state power and control over persons within its jurisdiction.52 It is even depicted as a traditional manifestation of the daily ‘individual-state’ interventional interaction as a tool in the latter’s role of maintaining law and order.53 This said, however, at the same time, the state’s discretion in restraining the right is not absolute given that such a power must be exercised within the ambits of the law by legally prescribing the reasons and procedures, and should in no way be arbitrary in light of the necessity, proportionality, reasonability, and non- discriminatory qualities of the measure.54


Largely attributable to the proliferation and burgeoning international and domestic antiterrorism measures evolving here and there, such a contentious character of the right has proven itself as the most perplexing issue to deal with as never before.55 Whatever may be the approach taken by a State in countering terrorism – be it military, intelligence and security, criminal law and human rights-based, or a mixture of all the models – the issue of liberty and security of person stands at the centre of all.56 By whichever law a State may opt to be governed by, of its behaviour in countering terrorism – human rights law, humanitarian law or criminal law (with due cognizance to their complementarity), again all these norms have set, both substantive and procedural standards on how to deal with this right so that it remains the cornerstone in all the dialogues.57 Again, whoever may be the primary target and whatsoever may be the aim of the State’s counter terrorism action – fighting revolutionary terrorism, nationalist terrorism, Jihadist, local-centric terrorism, or a multifaceted of all58 – no policy, legislative, or executive measure would show countenance to leave the full enjoyment of this right uncontrolled. This alarming and substantially problematic trend is exorbitantly evident in authoritarian states, such as Ethiopia.


It is then in view of addressing this mounting complexity that the right to liberty and security of person is epitomized throughout the thesis not only as a fundamental right in and of itself – guaranteed almost by every universal, regional or national human rights instruments59 – but also as a ‘red-line’ border trespassing of which, would grossly trigger the imperilment of almost the entirety of other rights of the person.


Tellingly, in a legal system whereby the substantive and procedural standards for depriving the person’s liberty are flexible and vaguely designed, it becomes inevitable to surmise the resultant predicaments that would discomfit the fate of other variegated guarantees accorded to the person: the ascent risks for torture and ill treatment; enforced disappearances; extra-judicial killings; stifling freedom of thought, and expression; tarnishing rights to association, assembly and other political participation, are the prime examples, either as immediate consequences or as false juxtapositions to justify the measures in restraining liberty and security of person. The same logical assumption goes to the other frequently tarnished fundamental rights of the individual under the counterterrorism déjà vu.


Aiming to demonstrate this non-detachable node, in Chapter 8, the thesis has reckoned one of the most practically infringed, but the one absolutely prohibited and the non-derogable proscribed act of torture and other ill treatment, and how this protection is treated under the Ethiopian Anti-Terrorism Proclamation. In this context, on the one hand, given that those arrested and detained suspects – as the most defenceless persons in the hands of investigating and law enforcement authorities – are the prime victims of notorious acts of torture and other ill treatment, a very tightened and aptly construed substantive (reasons for) and procedural set of rules on deprivation of the person’s liberty is envisaged as the most effective pre-emptive normative tool in the prevention of torture. On the other hand, after examining the evidential standards, the sources and methods of proof of guilt, as stipulated in the Proclamation, the thesis highlights the extent to which an implied or explicit legitimization of evidence acquired through torture would accelerate the likelihood of unfounded convictions that are largely substantiated by forced confessions and procedurally unchallenged intelligence reports.


The problem appears to be acuter in the Ethiopian legislative setting and hence investigating the fate of the right to liberty and security in the counterterrorism conundrum becomes more demanding. This is mainly because notwithstanding that the right is ingrained and guaranteed under Arts 17, 19, and 20 of the FDRE Constitution, its content, and scope of application is articulated in a manner missing some of its elements, and hence, inviting loopholes and ambiguities. On top of this, the constitutional interpretation institutional setup which is left in the hands of the political body in the House of Federation didn’t help either, as it has rather complicated the prospect of rectifying the gaps through robust interpretational jurisprudences. Quite to the contrary, the House has rather proven its reluctance to firmly stand on its feet as the apposite institutional guardian in defending the constitutionally cemented rights.


This was evidently exposed in one of the very few constitutional interpretational disputes it has addressed:60 a case on which the House legitimized and held constitutional, of the state’s trend of legislatively barring the suspect’s constitutional right to bail, based solely on a prima facie allegation that the person is arrested and detained on suspicion of having committed some selected crimes without a need to due recourse to the specific circumstances of the case. As pointed out in the thesis, suspicion of a crime of terrorism falls within these categories.61 It is, therefore, unsurprising that the constitutionality of neither the Anti-Terrorism Proclamation in general nor some of its contentious provisions have been formally challenged. Considering this content-wise jurisprudential dearth and the jurisdictional complexities in mending the problem surrounding the person’s right to liberty in the Ethiopian counterterrorism landscape, the task of investigating and methodically challenging the existing antiterrorism legislative and institutional discourse becomes a necessity, not least to explore the inescapable flaws of the system as it stands.



4. Literature Review


The concept of human rights-based approach to countering terrorism has evolved as a ground- breaking normative denominator in methodically assessing the credibility of the proactive and reactive legislative and institutional measures that have been introduced as a response to the potential or actual threat of terrorism.62 Not an easy task though – particularly in the post-9/11 era where the international community has had to confront with the more politically titivated terrorism and counterterrorism puzzles – the place of human rights in general63 and the fate of the person’s right to liberty and security in particular,64 have been at the centre of scholarly and political debates concerning the perplexities on states’ counterterrorism and security missions vis-à-vis their human rights and constitutional obligations in maintaining the practical observance of the right at the forefront. With no denial to the unhidden rollercoaster, and at times, the waning positions in upholding these values, the international governmental organizations – at the universal United Nations system and at the regional levels – have also been adamantly advocating the necessity of sticking into the fundamental freedoms of the person both as an effective means for the success of, and as end goals of any counterterrorism action.65


Unsurprisingly, however, if one critically assesses the profound worth of these abundant works and the scope of vastly researched scholarly contributions, they seem to focus on the problem in the context of the Western democracies benchmarks; hence, less informative in depicting the actual complexities surrounding the politics of terrorism and counterterrorism milieu in the setting of an authoritarian regime. This thesis is, therefore, intended to explore the Ethiopian counterterrorism legal and institutional structure within the purview of the person’s fundamental right to liberty and security, aiming to demonstrate the multifarious traps of the subject in an authoritarian state’s politico-legal and institutional landscape.


Indeed, the thesis is not the first piece of work in probing the normative and practical worth of the Ethiopian antiterrorism scenery. During the drafting stage,66 and then, since the promulgation of the Anti-Terrorism Proclamation in 2009, concerns focusing on the various aspects of the system have been raised from different corners: scholars, international organizations and human rights monitoring bodies, non-governmental institutions, and political elites alike.


This said, despite its pedigree as the most routinely talked about issue in the Ethiopian political debates and the media, the topic remains as one of the scantly studied subjects in the academia and the existing scholarly literature. As reviewed below, the fact that only a handful of scientific works




	as contributions in the form of journal articles with a constricted scope – perhaps, would indicate the substantial dearth, insufficiency, and incompleteness of the available literature on the topic.





Highlighting the scholarly works written in relation to the subject of terrorism in Ethiopia, from the intelligence and security professional point of view, Woldemichael has, for example, descriptively presented the perceived threat of terrorism posed against Ethiopia and the Horn of Africa in general, but with a misleading conception of intermingling terrorism with that of insurgency military assaults and other security issues.67 Kassa, on the other hand, has critically examined the [il]logicality – with particular reference to Ethiopia’s reports to the UN Security Council Counter-Terrorism Committee (CTC) – of the raison d’êtres frequently invoked by the Ethiopian authorities as justifying grounds necessitating the recent legal and institutional reformations put in place.68


Some scholars have also attempted to address the Anti-Terrorism Proclamation with particular reference to certain human rights protections and constitutional guarantees. In this regard, Teklu, for example, has observed the human rights protection and the national security dilemma in proscribing ‘terrorist’ organizations and the impact on the constitutional rights of thought, opinion, and expression; the right of assembly, demonstration, and petition.69 Similarly, the provisions of the Anti-Terrorism Proclamation that prescribe the crimes of encouraging, supporting or provoking terrorism and their implication on the fate of the person’s right of thought, opinion, and expression, as well as to the broader right to political participation have also attracted scholar’s attention.70 Others, such as Wubie, have also conducted a rough overview of the positive and negative implications of the Ethiopian Anti-Terrorism Proclamation, aiming to snapshot the general human rights friendliness of the law.71 Focusing on the practical application of the law with particular emphasis on whether the proclamation is serving to prosecute real perpetrators of the crime or merely as a tool in persecuting dissenters of the regime, in his recent work, Kibret has also analysed more than hundred charges of a crime of terrorism instituted in the domestic court.72


Similarly, international human rights Charter-based73 special organs,74 treaty-monitoring bodies75, as well as non-governmental institutions, have also reflected their concerns on different occasions, condemning the unintended impacts of the Ethiopian Anti-Terrorism Proclamation as a legislative backup for diversely implicated human rights abuses and in stifling the political dissent; but merely in the form of very generally asserted concerns followed by some recommendatory remarks.76


Accordingly, to the knowledge of this author, none of the works has attempted to thoroughly investigate and critically examine the Ethiopian antiterrorism legislative and institutional framework standing from the normative compatibility touchstones that emanate, both from the international human rights law and international laws relating to terrorism: foregrounding the person’s liberty and security as a means towards, and as an end goal of any counterterrorism action. Plus, none of the studies has touched the nexus between, and the strategic value of strictly interpreting and applying the reasons and the procedures for arrest and detention as pre-emptive and preventive standard tools for ensuring the realization of the substantial rights discussed in some of these literatures; most notably, the freedom of thought and expression, and broader right to political participation.


To be more specific, two of the articles mentioned above, that is, the works of Wubie77 and Teklu,78 have challenged the wider definitional scope of terrorism and constitutional compatibility of the Ethiopian Anti-Terrorism Proclamation – one of the critical issues deeply addressed in this thesis. However, none of these articles provides a profoundly articulated definitional standard-setting, by exploring the existing international instruments relating to terrorism: a work intensively conducted in this thesis as a normative rejoinder to the frequently echoed claims of absolute state discretion in determining the content and scope of the crime of terrorism in their national legislation.


Accordingly, this thesis takes the discussion a further step through an integrated comparative analytical approach; sewing the Ethiopian Anti-terrorism legislative and institutional jersey that fits into the objective size of Ethiopia’s obligations that emanate from the international terrorism- related normative frame conscriptions within the concomitant of the human rights-based approach to the problem. From this perspective, the thesis provides a comprehensively analysed original work, not simply as a contribution to the existing paucity of literature on the Ethiopian terrorism and counterterrorism perplexities, but also as a potential additional research source to the broader worldwide debate surrounding the impending complexities of the counterterrorism adage in authoritarian regimes context.



5. Purpose and Aim of the Study


As already stated, the broader central theme that this thesis explores is the vibe under which the present-day counterterrorism discourse is construed and moulded in the legislative and institutional structures of an authoritarian state where its political powers and government institutions are functioning under a single party monopolized system. In the thesis – relying on the fundamental right to liberty and security of person as a fundamental human rights normative lens, and in conjunction with the objective counterterrorism standards largely extracted from the relevant international law relating to terrorism – it is maintained that the Ethiopian counter terrorism landscape represents such a typical demonstrative scenario in responding to the question of how is it like countering terrorism in an authoritarian regime. It is contended that the Ethiopian counterterrorism maze could best epitomize the counter-productivity of the hysterically sculpted international antiterrorism outbreak, not least on its impact serving as a legitimizing license for state’s contentious actions that aims rather curtail the purely domestic political threats of the regime in power.


The thesis further argues that without an objectively formulated international standards put in place, or in the absence of the required political will to be abide by the already existing settings – however, incomplete – the ‘out-and-out’ talk of countering terrorism has presented nothing but a conducive and fermenting environment that normalizes arbitrariness: cementing the system of rule by law and state illegality. It is contemplated that this is acuter in Ethiopia where the entire state machineries are operating under a single party tutelage. In this regard, it is submitted in the thesis that the Ethiopian legislative and institutional counterterrorism infrastructure resembles nowhere near to the international human rights and counterterrorism compatibility standards: more specifically to that of the person’s fundamental right to liberty and security. From this point, the thesis presents a new reflection and observation on the subject.


From the international aspect, it is not the aim of the thesis to come up with a pioneering theoretical or dogmatic doctrine regarding the much token about international terrorism and counterterrorism puzzle. It rather joins to the ongoing, and perhaps the endless debate on the subject from the legal point of view, either in support of, or confronting some of the existing discourses by providing additional insights to the discussion. In light of this objective, at least, two main contributions of the thesis can be magnified as further contributions.


The first input relates to the debate as to the human rights compatibility of states’ counterterrorism measures. The contention whether or not the international laws relating to terrorism are imposing on States, obligations to the extent and in a manner, that mitigate their commitment for the fundamental human rights has largely been approached based on the hypothesis that there are two separate international law branches – that is, international human rights law and the recently evolving international law relating to terrorism. Accordingly, the topic of compatibility has been mostly addressed through a comparative analysis of the normative contents of the rights as enshrined under the relevant international human rights law – and also international humanitarian law, refugee law, and international criminal law instruments – vis-à-vis the measures that have been taken as part of a State’s international counterterrorism obligations. As an extended version of this line of approach, the thesis further questions whether the international terrorism-related treaties and the binding Security Council resolutions themselves – as primary sources of States’ counterterrorism obligations – have totally overlooked the compatibility requisite of human rights and rule of law standardization. Before looking outside in search for human rights normative guidelines in controlling States’ counterterrorism actions, what does the inner content and articulation of these instruments evoke in maintaining these values in general and the person’s fundamental right to liberty and security in particular, both as a means towards and as an ultimate goal of any counterterrorism measure? Chapter 2 of the thesis extensively explores this question, and argues that despite their palpable shortcomings for not providing a concomitant human rights guidelines and normative thresholds to enhance their proper implementation, even these extant terrorism-related international instruments – which are recurrently implored as vindications in normalizing excessive mitigations of states human rights obligations – have a lot to offer in cementing the requisite of human rights and rule of law compatibility standards to any counterterrorism measure.79


The second contribution of the thesis goes to the discussion about the universal legal definitional aspect of the crime of terrorism. Admittedly, notwithstanding repetitive attempts since the early 1920s, the international community is yet to come to a consensus on the definition of the term in a universally applicable legal stand. But does this mean that the already existing international conventions and the relevant Security Council resolutions have nothing to say in resolving this gap, at least, by providing the foundational specificities in defining the crime? Aiming to explore this issue, the thesis has vigorously reviewed the past and present general attempts in different international platforms and the main conflicting ideas that have led to disagreements on the subject.


It has explored the main aspects of each of the international instruments relating to terrorism and the essences that these instruments reflect regarding the consensuses reached so far. Out of this analytical approach – and enlarging the existing scholarly works, and most notably that of the contribution by Conte80 – the thesis provides the basic definitional elements of the crime: extracted from the relevant extant conventions and Security Council resolutions relating to terrorism, and argues that these defining elements have to be observed complementarily, in order, if any counter terrorism and institutional structure is to maintain its genuine objectivity in preventing and countering the crime.81 Accordingly, the thesis submits that the mere fact as to the absence of a comprehensively articulated legal definition of terrorism in a single international law instrument should in no way give a carte blanche unilateral license to each state in defining and regulating the crime. For that matter, as long as states are committed enough to stick into and abide by the main objectives already cemented in the existing international instruments, it becomes hardly difficult to identify the defining features of the crime, and hence, the definitional debate becomes mere rhetoric.


Most importantly, the thesis emphases that if the international community keeps allowing the ongoing trend of leaving the discretion to each individual state’s version of construing the threat of terrorism as an elusive cliché of its own, there is no guarantee that the world will not have to confront the more systematic, institutionalized, and deadly version of state terrorism than the more addressable non-state terrorist perpetrations that we are confronting today. It is based on these internationally debated analytical assertions that the larger section of the thesis investigates whether or not the Ethiopian counterterrorism enigma could be signalled as an indicator in anticipating the likelihood for these inescapable trepidations in the near future.



6. Methodology


Methodologically, the thesis may best be described as doctrinal and analytical legal research.82 Accordingly, as a desk research, the pertinent international law instruments of both human rights – focusing on the fundamental right to liberty and security of person – and the laws relating to terrorism and counterterrorism are vastly examined as pillars in answering the multitude of questions addressed throughout the thesis. Concomitantly, the relevant Ethiopian domestic statutes, particularly the FDRE Constitution, the General Criminal Law and Criminal Procedure Law, the Anti-Terrorism Proclamations, and other subordinate laws are critically analysed as primary sources. Apart from these, the jurisprudential attributes of apposite decisions and views rendered by the domestic and international (quasi) adjudicatory mechanisms are also closely consulted. Depending on their relevancy in substantiating the various propositions submitted in the thesis, many other non-binding documents or soft laws – such as; general comments, principles, guidelines, resolutions, periodic and special reports, recommendations, and so on – that reflect states political will, and or views of different interstate and/or non-governmental international bodies, as well as, the germane scholarly works are also thoroughly studied as auxiliary sources. In terms of the particular methods employed, the thesis amalgams the following different but interdependent approaches.



6.1. Analytical Approach: Vitality of Determining the Status


of the Norms and the Rules of Interpretation


Tellingly, analytical approach as a typical method in legal study entails first, a task of an appropriate determination of the authority, and prioritization to the binding normative instrument, if it is to be invoked as a legal basis in the course of arguing for or against a given international or domestic legal issue. In international law, this is notably imprinted under Art. 38 (1 (a-d)) of the ICJ Statute.83 The thesis is not an exception to this requirement and an utmost attempt is made to uphold this trend. Accordingly, the international instruments inferred throughout the thesis are prioritized based on their status as binding norms, and those to which Ethiopia is a party.


A particular remark in this aspect is, however, at times, the thesis may have recourse to some non- binding international documents, such as the Human Rights Committee general comments or its recommendations on individual communications, but only as supplementary and substantiating inferences while analysing and interpreting the already existing binding instrument; for example, Art. 9 of ICCPR. In this regard, it has to be noted that there is no need of explicitly determining the character of each and every non-binding document whenever they are cited, given that they are not invoked as a self-standing normative source in justifying a certain line of argument. Furthermore, in some instances, the thesis has also vastly consulted the relevant but non-binding Security Council resolutions (that are not backed by Chapter VII powers of the Council), General Assembly resolutions, and similar documents at the African Union level. In so doing, the general assumption is that even if these instruments are not legally binding to create an enforceable obligation on a state, they are indeed, the prime sources in establishing a certain level of political will and commitment of states, and gradually as records substantiating the creation of customary international law on the subject. Hence, their value in this context should not be unheeded.


The other most important aspect of the analytical legal research relates to the requirement of strict adherence to the rules of interpretation while exploring the content, scope of application and the limitations therein, and also in determining the subject(s) or holders of a right and duty bearer(s) of an obligation enshrined in a particular provision. Accordingly, while addressing some of the vaguely and ambiguously articulated provisions of the relevant international human rights treaties– to be precise, the ICCPR and the African Charter on Human and Peoples’ Rights – relevant to the Ethiopian context, due attention is paid to the interpretative frameworks as for provided under Art. 31 of the Vienna Convention on the Law of Treaties.84


This said, however, again the thesis does not restrict itself – using the word of Weiler – to the ‘straightjackets’ of these rules that restrict the concept of legal interpretation merely as a process of ascribing a meaning to the text of a treaty.85 Beyond its value as a process of determining the meaning of a text, the task of interpretation is considered in the thesis, also as a heightening art and ‘act of persuasion to a certain interpretative community that a particular interpretation is the most appropriate meaning to adopt’.86


The pertinent provisions of the domestic laws examined in different parts of the thesis are also approached in the line with this broader conception of the persuasive value of the interpretational process. Besides, one could also vividly notice in the thesis, the constructive influence of some of the generally applicable rules and principles of interpretation of statutes – elaborative and guiding tools gradually evolved in the practice of courts in the course of performing their natural task of construing and interpreting the law – while analysing domestic legislation.87


It is then in light of these specific and general interpretational values that attempt is made to address the various issues raised in the thesis by consulting the applicable norm; thoroughly discussing its content and scope of its application. In the course of developing and concretizing the suggested arguments and positions, an attempt is made to review the substantiating documents, conceptual thoughts, and scholarly views extracted, either as primary or as auxiliary sources according to the nature of the document inferred. This approach makes the thesis methodologically analytical legal research.



6.2. The Comparative Approach


Inevitably though, the thesis also largely reflects a comparative legal study as it has benefited from this methodological approach. Notwithstanding that the thesis’s main objective is chiefly discerned within the Ethiopian counterterrorism setup, utilizing this approach was inevitable due to the nature of the topic itself. It must be noted that neither the contemporary terrorism nor the measures in countering it can be perceived as an isolated topic of an individual state. As already discussed, the Ethiopian counterterrorism puzzle cannot be contemplated as a territorially limited Ethiopian subject, given the repercussions of the global and regional terrorism and counterterrorism dynamics in shaping and cementing the domestic discourse on the subject.


Generally, the comparative aspect of the thesis can be noticed from five interconnected perspectives. First and foremost, the thesis compares and juxtaposes the Ethiopian domestic counterterrorism platforms in light of the norms and compatibility standards construed from the international human rights law and international law relating to terrorism. Secondly, the thesis also examines the integrity of some of the international antiterrorism clichés with a particular reference to some of the irrevocable obligations of states emanating from international human rights law. Within the national legislative packages, the thesis has thoroughly questioned the validity of the antiterrorism legislation and institutional arrangements vis-à-vis the constitutionally ingrained norms and principles. Moreover, the substantial, procedural, and jurisdictional specificities attributed to the Anti-Terrorism Proclamation are also reviewed and competed in comparison with the corresponding features stipulated under the general Criminal Code, Criminal Procedure Code, and other relevant statutes. Equally important – in generating valuable insights as to where the Ethiopian counterterrorism system stands by exhibiting what is lacking and what is wanting – the thesis has also taken similar legislative and institutional frameworks implemented in other states’ legal systems as substantiating inferences and inspirations, with the aim of constructing some external comparative outlook on the subject. These are the main attributes of the thesis as a comparative analytical legal research.



6.3. Historical Approach


Though less significant in shaping the principal objective of the study, a historical approach is also, to some extent, employed in examining some of the past precursors that led to the present-day international and domestic terrorism and counterterrorism legal landscape. From the international perspective, Chapter 3 of the thesis has, for example, briefly recalled some historical evolvements and the flopped attempts made in legally defining a crime of terrorism under international law. As there are abundant publications devoted to the history of terrorism, it has to be remarked that this section of the thesis offers nothing new. Such a historical outlook is necessitated only in order to explore – from the legal point of view – and give some background information about the various historically based disputing elements and the perceived attributes associated to the term, and to contribute to the ongoing debate on whether the contemporarily asserted version of terrorism is entirely a new phenomenon as it is routinely depicted: an argument usually invoked in justifying the necessity for the proliferation of draconian antiterrorism measures.


From the domestic setting, this same approach is used in Chapter 1 and Chapter 4 of the thesis to examine the impact of Ethiopia’s recent-past political landscape and, the legislative, and institutional paucities to deal with the crime while addressing the question of whether the recent revamps are genuinely serving to fill these gaps.



7. Limitations and Scope of the Study


Needless to say, studying the subject of terrorism and counterterrorism has increasingly attracted interdisciplinary dimension. Without denying the intellectual benefits clenched from other disciplines on the subject, this thesis is, however, purely a legal research; the main thoughts, assumptions, and assertions of which extensively rely on the international and domestic legal norms. Within the legal spectrum itself, in its restricted sense, the thesis is primarily designed to assess the Ethiopian legislative and institutional counterterrorism framework in light of the international human rights normative lenses and the counterterrorism objectives and standards.


Again, to put it in its narrowest context, the thesis is more concerned about the person’s fundamental right to liberty and security, and the surrounding exigent issues and impacts that the Ethiopian counterterrorism nimbus is posing on the fate of the substantial and procedural aspects of the right. Indeed, the key raison d’être to be so keen in choosing this right as a prime subject of the thesis is its logical nexus with almost every other right that one may think of, is hauntingly and sarcastically being targeted by States’ counterterrorism measures.


Another most important remark regarding scope is the need to note that the issues raised in the thesis are addressed with a special focus on the ordinary law enforcement framework under the domestic jurisdiction. Accordingly, the other facets of the Ethiopian counterterrorism nimbuses are beyond the reach of this thesis; that is, issues, for example, pertaining to the humanitarian law aspects of Ethiopia’s military-based assaults as part of its extraterritorial counterterrorism campaigns, notably in Somalia; the diplomatic and foreign policy dimensions, alongside the cross- border-intelligence and security partnerships, as well as, the material and financial aid-related features of the Ethiopian counterterrorism jigsaw are, in principle, out of the domain of the thesis. Tellingly inevitable is, however, the thesis has also touched upon some of these features, but only to the extent of their role and impact on the ordinary antiterrorism law enforcement proceedings, and to the degree of their relevance to the discussion on this subject.


On top of these scope-related purviews is the legal and the jurisprudential foundation upon which, the thoughts and views reflected in the thesis are oriented; a human rights-based approach to countering terrorism – as the most purifying conceptual dimension – has immensely dictated the main essence of the thesis and the positions advocated throughout. Accordingly, the thesis has eyed and critically tackled the issues raised in its various sections within the realm of this conceptual orientation; an approach, which unavoidably may not thrill every claimant of having a stake on the subject.


In regard to the limitation, the severe dearth and practical inaccessibility of court cases have made it hard to substantiate each and every analysis of the law with particular reference to the pertinent Ethiopian judicial jurisprudence on the subject. For that matter – except for a handful of very selected decisions of cases addressed by the Federal Supreme Court Cassation division – decisions of Ethiopian courts, in general, are not physically and materially accessible as there is no formal dissemination setup to the public at large and to the research community in particular. This challenge is more rampant when it comes to cases on criminal charges relating to terrorism as it is almost impossible to access the cases from the concerned organs of the State.88


Even if one may have succeeded in accessing the documents, the most petulant gap relates to the content of the decisions themselves. The general trend seems that – apart from a formal reference to a particular statute or provision as a normative base for the judgment – only a handful of judgments offer well-detailed, comprehensively articulated, critically analysed and theoretically substantiated judicial view regarding the contentious issue of law. Accordingly, notwithstanding the apparent ambiguities and lack of clarities surrounding the vast majority of the relevant statutory provisions, the decisions offer little – if not, none – interpretational jurisprudence to be inferred while analysing the content, scope of application and other elements of the law.


Largely attributed to the jurisdictional dilemma and the role of courts in the interpretation and enforcement of the human rights provisions of the FDRE Constitution, the substantial paucity of such a judicial interpretational jurisprudence is more acute when it comes to the fundamental human rights guaranteed under the various provisions of the Constitution, and those rights contentiously fallen under the shadow of the counterterrorism radiance.89 Aiming to mitigate this gap, alongside the cases that the author managed to consult, the thesis has also benefited from and incorporated the views of selected legal practitioners who have been actively engaged in criminal litigations representing alleged suspects of crimes of terrorism.



8. Definition of Terms and Assumptions


There are four terms or phrases that require special conceptual narration as the prime vernaculars of this thesis: ‘liberty and security of person’, ‘terrorism’, ‘international laws relating to terrorism’, human rights and constitutional rights in the Ethiopian context.



8.1. Personal Liberty and Security


First of all, ‘right to personal liberty’ should only be construed to imply: the freedom of bodily movement,90 and the right against a forceful bodily confinement in a certain place.91 Accordingly, the term is used throughout the thesis, in its narrowest and thinnest meaning implying to the person’s physical containment; rather not in the sense of the very gross conception of liberty, which probably inculcates all rights of mankind in the quest for the thickest notion of human freedom.92 The term is meant, therefore, to refer to the legal substantive and procedural entitlements as for provided under the international human rights law instruments, and as further ingrained in the Ethiopian domestic constitutional safeguard.


Alongside is the term ‘security’ – a word often spoken by many but to the understanding of few, also conceding the fact that human rights law itself is thoughtfully incomplete in its discourse when it comes to various issues relating to the term.93 Be that as it may, puckering further details in regard to these conceptual dialogues is beyond the reach of the thesis, and hence, security is presented basically on its legal essence as it stands under Art. 9 (1) ICCPR, denoted in the context of a right to security of person; therefore, covers the traditionally known common law concept of the personality right to corpus or ‘physical-mental’ or the bodily and psychological integrity of the person.94 The second aspect of the term relates to the nexus between a threat of terrorism and public or national security as a legitimate ground for the state to initiate its derogatory rights in the enforcement of the non-absolute rights including that of persons’ right to liberty and security.


Apart from the legal analytical interpretation of the terms, the thesis does not examine the philosophical and moral foundations of the rights at issue. The thesis rather fully takes the assumption that there is a well-established theoretical underpinning that justifies the essence and natural sacrosanctity of these rights. And hence, the political and statutory actions undertaken to legally prescribe these rights either through international human rights treaties or domestic constitutions and other ordinary laws are signals of commanding commitments to bindingly recognize and normatively enforce them; rather than as creators or founders of the rights.95



8.2. ‘Terrorism’ or ‘Terrorist Act’


Then comes the term ‘terrorism’, or ‘terrorist act’ as interchangeably used in the thesis. Increasingly attracting multi-disciplinary discourses, it is not startling that many have shown their vested interest in the subject. The very simple fact that hundreds of definitions are being in use in defining terrorism tells in itself how diverse and elusive is the perception about the term and the puzzles surrounding the issue of what[not] constitutes a terrorist conduct.96 The term ‘terrorist act’, as construed in this thesis is: a conduct proscribed as an offense within the scope of one of the extant treaties relating to terrorism, and intentionally perpetrated against civilians by causing death, serious bodily injury, or hostage takings, for the purpose of provoking or spreading a state of fear and intimidation in the public, in order, for compelling a government or an international organization to act or refrain doing so, as a demand in achieving a certain politically inspired goal.97



8.3. ‘International Law Relating to Terrorism’


Of a related terminology frequently invoked in the thesis is the phrase, ‘international law relating to terrorism’. The term is used in the thesis as a composite normative package representing the two vividly developing international legal approaches to addressing the threat of terrorism. The first compendium entails the extant treaties adopted and ratified both at the universal and regional level focusing on some distinctive acts of, means and methods on, or crimes relating to terrorism. In this regard, since the adoption of the first convention with a very precise subject matter, that is, the Convention on Offences and Certain Other Acts Committed on Board Aircraft (Aircraft Convention) adopted in 1963,98 a total of nineteen conventions and additional protocols have been introduced to date under the UN realm alone.99


Alongside, the binding resolutions of the UN Security Council – adopted and authenticated as per its Chapter VII mandates as enshrined under the UN Charter – have had also a huge impact in shaping the current normative international counterterrorism outfit. Even the non-binding resolutions of the Council and that of the General Assembly, as a universal political forum for all Member States, appears to have a visible impact on the subject as official underpinnings representing a political commitment of states, and as soft laws substantiating the ongoing dialogues on different aspects of the crime. Putting aside some of the palpable inconsistencies, the regional legislative and institutional developments at continental level have also taken their stake on the subject.100


Admittedly though, unlike those well titivated and thoroughly documented branches of public international law – such as, international human rights law, international humanitarian law, and the recently evolved international criminal law, to mention few – it might seem too early to invoke the same degree of maturity and sufficiently appealing theoretical submission for proving a distinct brand of international terrorism law. Without gainsaying this general hesitation, however, the thesis advocates the need to distinctively approach and review the already existing terrorism specific international instruments, at least, for heuristic purpose, and utmost, as an attempt to magnify the ongoing normative evolution on the subject and the impacts that these instruments are painting in the general international law scaffold.


Similarly, the terms ‘antiterrorism’ or ‘counterterrorism’ measures are used in the thesis interchangeably referring to the legislative and institutional responses undertaken, both at the international and the Ethiopian domestic context.



8.4. Human Rights as Constitutional Rights in the Ethiopian Context


Back to the Ethiopian context, it is worth noting that there is no self-standing or separate human rights statute in the national legal system. The thesis, therefore, assumes and presents the FDRE Constitution, not simply as a conservatively formulated constitutional political document, rather as a supreme law of the land which embraces the fundamental human rights and freedoms as inviolable and inalienable entitlements emanating from the nature of mankind.101 This assumption appears to be more logical given that the Constitution itself has even mitigated its own supremacy commanding the need for interpretational conformity of its provisions on human rights with that of the international human rights instruments adopted by Ethiopia.102 In light of this assumption, the Constitutional guarantees should not be viewed as mere political declarations, instead, as justiciable and enforceable legal prerogatives in everyday life of the holders of the rights. As a result of this indistinctive setup in the Ethiopian domestic legal context, the terms ‘human right’ and ‘constitutional right’ are construed in the thesis as synonymous; without paying due attention to the general doctrines and jurisprudential aspects one may draw as instinctive peculiarities surrounding the constitutional law and human rights law theories in any other legal system.


Last but not least, as a legal study, the multitude of views and arguments advocated in the thesis have repeatedly invoked principles and values adored in a democratic society: the rule of law, due process of law, constitutionalism, separation of power, check and balance, and institutional accountability – just to list a few. The thesis assumes that the relevancy of these values is philosophically and profoundly well established, and hence, the content and meaning of the terms is simply taken as it appears in the pertinent legal norms and the literature.



9. Outline and Overview


The thesis is structured in ten symbiotic parts containing eight chapters. Chapter 1 introduces the theme of the thesis and presents the background thoughts, contexts, and considerations as a foundational basis to better understand the contents of the subsequent chapters. Briefly introducing the Ethiopian recent-past politico-legal perplex – architected under the rule of a one-party authoritarian regime political leadership – and alongside, the role of the international terrorism conundrum in the process, the chapter submits that examining the Ethiopian counter terrorism jigsaw could be symbolized as a typical scenario in shedding light, and contributing to the grosser question of: what is it like countering terrorism in an authoritarian state context, and to what extent is the unfastened international counterterrorism puzzle legitimizing this veiling trend. Chapter 2 of the thesis questions and discusses the usually invoked false juxtapositions surrounding the human rights and counterterrorism tandem. Aiming to critically appraise the place of human rights standards in the making, interpretation, and implementation of international laws relating to terrorism, the chapter has aptly examined the existing international conventions relating to terrorism, the pertinent binding and non-binding resolutions of the Security Council, and the various recommendatory but authoritative Resolutions of the General Assembly. In this chapter, it is argued that despite their palpable shortcomings for not providing a concomitant human rights guidelines and normative thresholds to enhance their proper implementation, even these extant terrorism-related instruments have a lot to offer in cementing the general requisite of human rights and rule of law compatibility requisite in any counterterrorism measure. In regard to the respect and observance of the person’s right to liberty and security, in particular, they all have even dejected arbitrariness while depriving the right by demanding the legality, the necessity, and reasonableness of the measures to be taken.


With a view to expound on the legal definitional lacuna on the crime of terrorism, Chapter 3, then, methodically inquires the existing international terrorism-related normative instruments. As the main tenet of the thesis, the chapter challenges the ongoing trend that resembles towards a muting approach on the issue of what constitutes a crime of terrorism simply relying on some very titivating, but delusively abstracted ‘we know it when we see it’; ‘terrorism is terrorism … what looks, smells and kills like terrorism is terrorism’ ilk of adages. As a counter to such vacuously contemplated delineations about the crime and suggestions on how to deal with it, the chapter argues that the notion of human rights-based approach to the definitional discourse should come at the forefront. In view of this, the chapter develops objectively framed elements – emboldened and extracted from the extant terrorism-related instruments themselves – that should typify an act of terrorism while legally proscribing the content and scope of the crime, be it at the international or in a specific domestic legal system.


Chapter 4 continues examining the definitional riddle of the crime of terrorism and plenty of other incipient, support, and participation related offences as portrayed in the Ethiopian Anti-Terrorism Proclamation and other relevant laws of the state. It has assessed the status quo as to where the law stands in terms of its compatibility in light of such an international normative lens. Hence, in full consideration of the content and scope of the crime, the chapter identifies and submits that the Ethiopian Anti-Terrorism Proclamation has neither aptly defined what constitutes an act of terrorism nor has it properly excluded what is not. The chapter also underlines that the various offences, either as incipient crimes or support and participation related offences, are barely defined in a manner containing all the precise material conduct (actus reus) and the mental (mens rea) elements of the crime.


Chapter 5 of the thesis advances the discussion on the Ethiopian counterterrorism setup by addressing the multi-ventured pitfalls stemming from the provisions governing the proscription of groups or entities as a terrorist organization. Raising particular questions of: the mandate by whom; the standard under what objective grounds; the threshold and credibility of the justifying evidential sources, the purpose for what end; and the procedure under which safeguards is the power of proscription being undertaken vis-à-vis the constitutionality and human rights compatibility of such an adjustment as provided under the Ant-Terrorism Proclamation, the chapter, first pinpoints that in Ethiopia, the task of banning an organ as terrorist is treated as a completely political decision and no appeal can be made against such a resolution. Considering the one-party composition of the parliament and executive and the legal loopholes of the check and balance and political accountability, alongside the most earmarked values of separation of power, as well as the blurred definitional construction of the crime as it stands in the Proclamation, the chapter questions the credibility of the existing proscription scheme in light of the victim’s access to justice and effective remedy, due process guarantees (mainly the right to fair hearing and procedural fairness), the right to be promptly informed of the reasons for proscription, the right to judicial review, and the inherent role of an independent judiciary in a democratic society. The chapter concludes that it seems extremely unlikely for any organization to escape designation once the executive is determined towards that end.


The second part of the thesis starts with Chapter 6, which is dedicated to intensively present the interpretational analysis of the substantive and procedural contents of the right to liberty and security of person; as it stands both at the international – Art. 9 of ICCPR and Art. 6 of ACHPR as the basic human rights instruments ratified by Ethiopia – and the domestic constitutional safeguard. Noting the right to liberty and security as the most targeted and infringed right, the chapter sets the normative background while assessing the compatibility of the Ethiopian anti-terrorism legislative frameworks in the subsequent chapters. Without denying the legitimate ways of restricting or temporarily suspending the right, the chapter argues that a mere potential or actual threat of terrorism cannot be invoked as a carte blanche and blindfold justification in restraining the right. Hence, the chapter submits that any legislative or executive actions or inaction that led to its deprivation should, in any case, pass the tests of legality and should not be arbitrary so that mere confirmation to the wordings of municipal antiterrorism law cannot justify the violation.


Chapter 7 of the thesis continues the discussion on the various aspects of the person’s right to liberty and security narrowing the context in light of the specific challenges posed by counter terrorism measures. It questions the rhetorical assumptions, which tend to fantasize and fanaticize a terror threat as the unexpected miraculous danger posed against the mass – and a phenomenon, which the existing norms as ‘too impotent’ to restore it. The chapter rather summits that in case if there appears to be an actual, imminent, and duly consulted terrorist danger, both international and national human rights laws have offered appropriate, necessary, justifiable and proportional infringement to the right, based on the grounds and procedures a priori established by law, either through the permanently applicable legitimate limitation clauses or via the temporarily enforceable derogation clause according to the circumstances of a terrorist threat that the state has faced dealing with. In light of this submission, it briefly outlines the common infringements to the personal liberty of alleged terrorist suspects: such as, indefinite detention, preventive detention, administrative detention, pretrial detention, and long-term trial detentions, and probes their legitimacy in light of the minimum legal standards that cannot be overridden by any legislative or executive action. Moreover, the chapter contextualizes these generally addressed concerns in light of the Ethiopian legal framework focusing on the relevant provisions of the FDRE Constitution and other ordinary legislation.


In a similar fashion, Chapter 8 of the thesis intensively analyses the pre-charge, pretrial, trial, and post-trial phases of depriving the person’s liberty vis-à-vis the procedural, evidential standards, and the degree of proof, as well as jurisdictional powers of arrest and detention as stipulated in different provisions of the Ethiopian Anti-Terrorism Proclamation. In comparative reference to the pertinent sections of the FDRE Constitution and the General Criminal Procedure Code, the chapter probes police power of arrest and the procedural safeguards that regulate the behaviour of the arresting authority before and at the moment of exercising such a power. It examines the specific rules governing the grounds justifying the necessity of arrest; the requisites of a judicial arrest warrant; and the required element and degree of suspicion as legitimate conditions while effecting an arrest.


Briefly recalling the international legal frameworks and the jurisprudence, alongside the domestic constitutional safeguards to the most essential procedural guarantee of the detainee’s inviolable right to prompt judicial review of the legality and rightfulness of his arrest and detention, the chapter critically assesses and questions the visible discrepancies and dimensional shifts in the various provisions of the Anti-Terrorism Proclamation. In view of the prohibition of prolonged pretrial detention – one of the typical manifestations of arbitrariness in depriving the person’s liberty – critical issues, such as, the Proclamation’s potential impact in legitimizing prolonged pre- charge or investigative detention; its approach in prohibiting the suspect’s right to release on bail and prolonged detention awaiting trial upon remand, which in effect, implicates punishment without conviction; the absence of clearly stipulated criterion in measuring the reasonability of trial periods and the practical challenges; as well as the absence of unequivocally stipulated remedy for the suspect in challenging prolonged pretrial detentions beyond the maximum period are thoroughly addressed.


Moreover, referring to the source, the method and evidential standards legitimized under Art. 23 of the Ethiopian Anti-Terrorism Proclamation, the thesis questions whether such evidential rules amount to, at least, implied legitimization of torture and other ill treatment as acceptable practices in the Ethiopian counterterrorism gustatory. It analyses the nexus between these extremely mitigated rules on evidential sources and methods and their impact in intensifying convictions even for trumped-up charges and accusations, which at the end, may lead to permanent deprivation of the person’s liberty upon punishment that would last to the extent of life imprisonment or even that of the death penalty. Accordingly, the chapter concludes that the more the rules on the procedures and reasons for exercising the power of arrest and detention are set flexible and vaguely drawn, the higher is the risk of exposing the suspect for torturous and abusive interrogations demanding for confession and other information during the pre-charge and pretrial periods of detention. At the same time, the more the rules on evidential sources and standards tolerate and acknowledge torture and other ill treatment as legitimate methods, the higher is the risk of subjecting the suspect for long-term illegal convictions; justified retrospectively through such evidence obtained violently. This, in essence, leads to the normalization of illegitimacy and arbitrariness in depriving the person’s liberty and security as well as the institutionalization of torture and other ill treatment in the course of the deprivation against the defenceless detainee.
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