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Avant-propos
Cet ouvrage est destiné aux étudiants de droit, de sciences politiques ou de langues étrangères appliquées, ainsi qu’à ceux qui suivent un double cursus « droit et anglais ». Il vise à les initier aux systèmes juridiques anglais et américain et à leur terminologie, tout en proposant des points de comparaison avec le système français.
Rédigé entièrement en anglais,1 ce manuel est composé de trois parties :
— une introduction au droit anglais (sources, juridictions, personnel judiciaire), écrite par Malcolm Harvey

— une introduction au droit américain (historique, droit fédéral et droit des États, juridictions, personnel judiciaire), rédigée par Catherine Kirby-Légier

— des exercices d’application, élaborés par Marion Charret-Del Bove.


Lorsque le lecteur aura fini de lire un extrait de la 1re ou de la 2e partie, il pourra effectuer les exercices correspondants dans la 3e partie, afin d’activer le vocabulaire et les structures grammaticales en contexte. Il vérifiera ensuite ses réponses grâce au corrigé. L’ouvrage propose ainsi une articulation entre l’acquisition des connaissances et leur mise en pratique.
Pour approfondir ces questions, le lecteur consultera avec profit les sites Web répertoriés en fin de volume. Il trouvera un lien direct vers ces sites à l’adresse suivante :
www.englishforlaw.blogspot.com/
Remerciements
Les auteurs tiennent à remercier chaleureusement Rosalind Greenstein, maître de conférences à l’université Paris 1 Panthéon-Sorbonne, qui a relu la partie sur le droit anglais et dont les suggestions et corrections ont été précieuses. Ils adressent aussi leurs vifs remerciements à William Fletcher, juge à la Cour fédérale d’appel du 9e circuit, pour ses remarques judicieuses concernant la présentation du droit américain. Toute erreur éventuelle relève, bien entendu, de la seule responsabilité des auteurs.


1- Les auteurs ont fait le choix d’expliquer les termes techniques au lieu de les traduire, pour éviter de faire des amalgames entre les divers systèmes juridiques. Par ailleurs, le lecteur remarquera des différences d’orthographe et de vocabulaire entre l’anglais britannique (1re partie) et l’anglais américain (2e partie). Ces différences font l’objet d’exercices dans la 3e partie.




Introduction
Many aspects of the English and US legal systems described in this book will be unfamiliar, and at times surprising, to French readers. This is partly because French law is part of the civil-law family whereas England and the US are common-law jurisdictions.
1. The civil-law family
The civil-law family covers most of continental Europe and a number of former colonies, notably in Latin America, much of Africa, parts of the Middle East, and as far afield as Indonesia and Japan. It was originally a blend of Roman law and Germanic customs adopted in European countries, and hence is sometimes referred to as the “Romano-Germanic” family. Its main characteristics are the following:
• The main source of law is legislation, particularly codified legislation.

• Judges adopt a “top-down” or deductive approach, applying general principles contained in legislation to particular cases.

• The main subdivision is between:
– public law, for disputes involving the State or a public body e.g. a decision by a government department, prefect, mayor, tax office, etc.

– private law, for disputes between private individuals or corporations.1



• The court system is divided into two sections which correspond to this subdivision:
– administrative courts, known in France as l’ordre administratif

– “ordinary” (civil and criminal) courts, known as l’ordre judiciaire.



• Criminal procedure is generally inquisitorial (based on an investigation) in civil-law countries.2 In complex cases or where a serious crime has been committed, a judicial enquiry is conducted by an investigating judge, who gathers evidence both for and against the accused and decides whether there is sufficient evidence for the case to proceed to trial. The trial judge studies the file in advance, decides which witnesses to call, and questions the defendant and all witnesses. He thus acts as a “master of ceremonies”.



2. The common-law family
The common law originated in England and, through colonisation, spread to much of the English-speaking world, notably Ireland, the United States, most of Canada,3 Australia and New Zealand, as well as Pakistan, South Africa and Hong Kong. Its main features are as follows:
• The main source of law is traditionally judicial precedent or case law, meaning that the judge follows a previous ruling on a case which involves a similar point of law. Judicial precedent is generally binding on the courts (in other words, they must follow it).4

• Common-law judges adopt a “bottom-up” or inductive approach, reasoning by analogy with similar cases to develop remedies. This has led to a body of law which has built up gradually over the centuries.5

• The main subdivision of the law is between
– civil law, for disputes between individuals or companies6

– criminal law, for offences against the State.



• The court structure in England and Wales7 is divided accordingly into
– civil courts

– criminal courts.



• Criminal procedure is adversarial, meaning that the prosecution and the defence are theoretically on an equal footing. The police carry out an investigation and pass on the file to the prosecution service, who decide whether to initiate criminal proceedings. The defence can conduct an independent investigation and present it as evidence before the court.

• The trial judge has no prior knowledge of the file; the decision is based solely on the evidence presented in court. The trial is a contest between the prosecution and the defence, who present their respective cases, question their own witnesses and cross-examine the other party’s witnesses to try to expose flaws in their evidence. The judge acts as an impartial referee (see pp.46-47).


The distinctions between the civil-law and common-law families are less clear-cut nowadays for the following reasons:
• Case law has become an important source in some areas of French law, such as labour law and tort law, and is frequently invoked in court.

• Legislation (in particular secondary legislation)8 is now the main source of law in England, in common with other Western countries.

• Criminal procedure has become more adversarial in France, with the defence playing a more active role in the proceedings.9


Nonetheless significant differences remain between the common-law and civil-law traditions, and indeed within the common-law family, as will become apparent in the following pages.


1- Criminal law is technically part of private law in France, although generally the State initiates criminal proceedings. An unusual feature of French criminal trials is that the victim can take out civil proceedings to claim damages (se constituer partie civile) at the same time and in the same court.

2- As an exception to this, Italy overhauled its criminal justice system in 1988, superimposing an adversarial mode of procedure on an inquisitorial system and abolishing the investigating judge (giudice istuttore). This was in response to concerns that judges were being bribed or intimidated.

3- Canada has a dual or “bijuridical” system, since Quebec has a civil-law system whereas the other provinces use the common law.

4- In France, case law has persuasive force but is not binding.

5- As opposed to a set of general principles set out in written codified law, as in France and other civil-law jurisdictions.

6- This also covers cases against a State body (see p. 31).

7- This subdivision was not adopted in the US. Serious criminal offences in the US are heard in courts of first instance that also hear contract, tort, real property. etc. In federal courts, criminal cases are heard in the District Court along with civil cases (see p. 100).

8- See p. 20.

9- The Léger Commission proposed that French trial judges should act as referees, bringing them in line with their common-law counterparts. The report was submitted in 2009 but had not been implemented at the time of publication (2011).





Part 1
The english legal system


Chapter 1
Sources
1. COMMON LAW
2. EQUITY
3. JUDICIAL PRECEDENT
4. LEGISLATION
5. THE HUMAN RIGHTS ACT
6. EUROPEAN UNION LAW
7. COMPARISONS BETWEEN ENGLISH AND FRENCH SOURCES OF LAW
 
			


The term “English law” refers to the law of England and Wales. Scotland and Northern Ireland have separate legal systems.
English law has built up continuously over the centuries. Historically the most important sources of law were common law, equity and judicial precedent (that is, previous decisions by judges). In the 18th and 19th centuries, as Parliament became more powerful, statute law emerged as the main source of law. During the 20th century, two new sources of law appeared: delegated legislation and European law.
These various sources will now be discussed in turn.
1. Common law
Following the Norman conquest in 1066, William (Duke of Normandy) became King William I. At the time there was not a single national legal system; instead there was a complex mixture of local laws and overlapping courts, with lords, the Church and the State all competing for jurisdiction. William’s successors gradually unified the law of the land by establishing the royal courts, which eventually supplanted local courts.
Itinerant justices travelled round the country holding sittings (known as “Assizes”) and handing down decisions in the King’s name. They based their judgments in part on local customs and laws. Over time, this led to the gradual emergence of the common law (so called because it was common to the entire kingdom). It eventually replaced local law, and forms the basis of English law today.
The common law was an unwritten law that developed from customs and legal decisions. For a long time it contained no real substance, but was simply a series of procedures enabling judges to settle disputes. Then, as now, English judges were suspicious of general principles of the sort found in written constitutions: they considered that their role was simply to rule on the case before them. “Remedies precede rights”, as the saying goes.

2. Equity
Over time, problems emerged with the common law. The procedure, based on official documents called “writs”, was rigid and highly formalised. A minor error in wording could render the writ invalid. At times a case could not be brought because there was not an appropriate writ. The rule was “No writ, no remedy”. In addition, the only remedy available was damages, which was sometimes insufficient. For instance, if a building had been illegally erected on the plaintiff’s land, he was not satisfied with damages; he wanted the building to be removed.
Where one of the parties was dissatisfied with the decision, or was unable to have the case heard in a common-law court because there was no corresponding writ, an appeal was made to the King via the Chancellor, who was the King’s right-hand man. The Chancellor was not bound by the writ system, concerning himself with matters of fact rather than procedure. He sought a remedy based on “natural justice”, i.e. what seemed fair. This type of justice became known as equity, which filled the gaps in the common law and counterbalanced its harshness (in other words, it acted as a corrective).
Equity allowed judges to create new concepts and remedies. Equity and the common law developed into separate systems with their own courts, known as common-law courts and Chancery courts. In the event of a conflict between the two, equity prevailed. The Judicature Acts 1873 and 1875 merged them into one system, allowing all courts to grant both common-law and equitable remedies.
A number of concepts still in use today are based on the notion of an “equitable interest”. For instance a mortgage, used to guarantee a loan for the purchase of property, comes from equity. If a father deserts his family, his wife has an “equitable interest” in the matrimonial home (even if it is not owned jointly), meaning she can stay in it while the children are young. Other equitable remedies are described on pp. 27-28.

3. Judicial precedent
The doctrine of judicial precedent (also known as case law) is another long-standing source of law which is still important today. It is based on the Latin maxim stare decisis (“stand by what has been decided”), meaning that the judge decides a case by following the legal reasoning which lies behind a previous decision.
The part of a judgment called the ratio decidendi (“the reason for the decision”) sets out the legal reasoning and provides a precedent for future cases. The part called obiter dicta (“other things said”) contains related comments on the point of law. In practice, it is not always easy to differentiate between the ratio decidendi and obiter dicta as the judgment is usually in continuous form, without any headings specifying what is ratio and what is not.
There are two types of precedent:
• Binding precedent is contained in the ratio decidendi of a previous ruling by a higher court (or, in some cases, a court at the same level). Judges must follow this precedent.

• Persuasive precedent refers to a ruling by a lower court, a statement made in obiter dicta, or a dissenting judgment. Judges may follow the precedent but are not obliged to do so.


There are mechanisms by which judges are not bound by precedent, allowing some flexibility:
• Overruling is where a higher court states that the legal reasoning used by a lower court in a previous case has been wrongly decided. The House of Lords (replaced by the Supreme Court in 2009) can overrule its own decisions made in previous cases “when it appears right to do so”.

• “Distinguishing” means that the judges identify differences between the case in hand and a previous decision which appears to set a precedent. It can involve making fine distinctions.


The main advantages of judicial precedent are the following:
• It creates legal “certainty” (i.e. predictable, non-arbitrary law). This is important as people need to know whether actions or omissions are legal or not.

• It allows judges to devise new principles or to (re)interpret existing law, thereby adapting the law to changing circumstances. For instance, the Bland ruling by the House of Lords in 1993 legalised a limited form of euthanasia known as “assisted suicide”.


There are however several disadvantages:
• It is somewhat rigid and can lead to decisions which appear unjust.

• It is complex, since lawyers must consult a number of decisions and assess their relevance (as opposed to codified legislation, where the law is contained in a single source).

• It is slow to evolve. For a binding precedent to be established, a case must be appealed to a higher court, and parties are often reluctant to appeal because of the time and money involved.

• Judicial precedent means that some law is in effect created by judges, who are unelected.


Judicial precedent is subordinate to the next source of law: legislation.

4. Legislation
Legislation is the most productive source of law in England today. The average number of pages of new law per year has increased from 247 in the early 20th century to over 12,000 in the early 21st century.
There are two types of legislation: primary and secondary legislation.
4.1 Primary legislation
Primary legislation, also known as statute law, consists of laws passed by Parliament (the House of Commons and House of Lords). About 60 to 70 Acts of Parliament are passed each year. They can arise from a number of factors:
• A European Union regulation or directive (see p. 23).

• A ruling by the European Court of Human Rights.

• Government policy. This is outlined at the beginning of each parliamentary session in the Queen’s Speech.

• A private member’s bill tabled by a single MP. Such bills are rarely successful but they occasionally lead to important legislation. A notable example is the Abortion Act 1967 legalising abortion, which was introduced by David Steel MP.

• The findings of a parliamentary commission.

• Lobbying by a pressure group. One example is the Civil Partnership Act 2004, which allows same-sex couples to register their partnership. This shows how the law evolves in accordance with changes in social attitudes.

• A specific event, for instance the Prevention of Terrorism Act 1974 following the IRA bombing campaigns of the early 1970s. More recently, the Anti-Terrorism, Crime and Security Act 2001 was introduced two months after the September 11 terrorist attacks on New York and Washington.


The Law Commission, chaired by a High Court judge, reviews existing laws and proposes improvements and reforms. After a consultation period, it will often draw up a draft bill to be submitted to Parliament. It originally aimed to codify the law, but now concentrates on reform of specific areas.
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