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Preface


This book is aimed at the AQA specification for AS Law. The topics are covered in the order in which they appear in that specification.


The first chapter is an introductory one. It deals with the differences between civil and criminal law and gives a brief introduction to human rights. I have included this chapter as it is important that students grasp that civil and criminal cases are dealt with in different ways and in different courts. Brief introductions to human rights and European law have been included as they affect so many aspects of our legal system.


The order of topics then starts with those set out for Unit 1 of the AS, Law Making and the Legal System. These are Acts of Parliament, including influences on Parliamentary law-making, delegated legislation, statutory interpretation, judicial precedent, Civil courts, alternative dispute resolution, criminal courts, lay magistrates, juries, the legal profession, funding and the judiciary. The book then covers the topics needed for Unit 2, the Concept of Liability, starting with an introduction to concepts in criminal law and offences against the person, then criminal procedure and sentencing. The final two chapters are on the tort of negligence and the law of contract. Within each of these chapters are sections on civil procedure and damages in the context of the relevant area of law.


Throughout the text I have used the previous edition of AQA Law for AS, which many teachers of AQA AS Law are already familiar with, as the basis for this textbook. I have kept to the principles of explaining points simply and clearly, but at the same time providing some depth for the more able students. As well as covering the factual material, each chapter contains critical analysis at a level suitable for AS students.


The text is broken up into manageable ‘bites’ with the use of sub-headings. There are also diagrams and charts to help students with their understanding of topics. Key facts charts are included for each topic to enable students to have an overview of the topics. These charts are also helpful as revision aids.


Newspaper articles, cases and other ‘live’ material are provided in most chapters to illustrate the legal system at work today. Many of these items are also used as a basis for activities and exercises for students to do. There are also application tasks for students based on scenario-style questions and ‘Test yourself’ questions. These can be done by using the book to find the answers and test understanding of a new topic or they can be used as revision questions to test student’s recall of topics.


Examination questions are also given at the end of most chapters. In addition, examiner tips have been added after the questions to help students understand what is required of an answer in the AS examinations.


This sixth edition has been updated. In particular, it includes changes made by the Crime and Courts Act 2013 and the Criminal Justice and Courts Act 2015.


My thanks go to Denis Lanser for reading the whole of this manuscript when it was in draft and for making valuable comments thereon.


The law is as I believe it to be on 1 February 2015.


Jacqueline Martin




Chapter 1


Introduction to Law
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Headlines like these in newspapers are what many people think of when ‘law’ is mentioned. The other main source of information for the ordinary person is television programmes including factual ones such as Crimewatch and fictional series about the police. The headlines and these TV programmes all involve criminal cases.


This does not give a complete picture of the law. In fact, the law deals with a very wide variety of different cases and situations. As well as all the criminal cases that we hear so much of, the law also deals with what is called civil law.


The AQA AS specification you are studying requires you to understand the different ways in which civil and criminal cases are dealt with. This is part of Unit 1. For Unit 2 you have to study some aspects of criminal law and one area of civil law. This can be either contract law or the law of negligence in tort.
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1.1 Civil law


Civil law is about private disputes between individuals and/or businesses. There are several different types of civil law. Some important areas of civil law are:





•  contract law;



•  law of tort;



•  family law;



•  employment law;



•  company law.





These all deal with different matters.


Contract cases


Consider the following situations:




(a)   a family complain that their package holiday did not match what was promised by the tour operator and that they were put into a lower grade of hotel than the one they had paid for;


(b)   a woman has bought a new car and discovers that the engine is faulty;


(c)   a man who bought a car on hire-purchase has failed to pay the instalments due to the hire-purchase company.





All these situations come under the law of contract. There are also many other situations in which contracts may be involved. A contract is an agreement between two or more people and that agreement can be enforced by the courts.


If a court case is successfully taken for breach of contract, the court will try to put the parties into the position they would have been if the contract had not been broken. This is usually done by ordering the person who broke the contract to pay a sum of money in compensation to the other person. This sum of money is called an award of damages. In a very small number of contracts the court may order the person in breach to carry out the contract. This is called specific performance.
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Tort cases


Now look at the next list. These also involve disputes between individuals and/or businesses, but there is no contract or agreement between them:




(a)   a child pedestrian crossing a road is injured by a car whose driver is travelling too fast (the tort of negligence);


(b)   a family complain that their health is being affected by the noise and smoke from a factory which has just been built near their house (the tort of nuisance);


(c)   a man complains that a newspaper has written an untrue article about him which has damaged his reputation (the tort of defamation).
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All these cases come under the law of tort. This area of law recognises that there are situations where one person owes a legal responsibility to another. If there is a breach of this responsibility, then the person affected can make a claim under the law of tort. If successful the court will award them damages, which means a sum of money in compensation for any injury to them, their property or their reputation. Where there is a situation which is continuing (such as in (b) above), it is also possible for the court to order the person causing the problem not to do certain things. The examples above show possible breaches of different torts.


Other types of civil law


Other divisions of civil law concentrate on specific topics. Family law covers all disputes that may arise within families. A major part of this is divorce law and who should have the day-to-day care of any children of the family. Employment law covers all aspects of employment: for example, any disputes about unfair dismissal or redundancy come under this area of law. Company law is very important in the business world: it regulates how a company should be formed, sets out the formal rules for running a company, and deals with the rights and duties of shareholders and directors.


As well as these areas of civil law, there are also laws relating to land, to copyright, to marine law and many other topics. So it can be seen that civil law covers a wide variety of situations.


1.2 Criminal law


Criminal law sets out the types of behaviour which are forbidden at risk of punishment. A person who commits a crime is said to have offended against the State and so the State has the right to prosecute them. This is so even though there is often an individual victim of a crime as well. For example, if a defendant commits the crime of burglary by getting into someone’s house and stealing money and other property, the State will prosecute the defendant for that burglary. But there is also an individual, the person living in the house, who is the victim of the crime. If the State does not prosecute then that individual has the right to prosecute. This happens only rarely in cases where the victim is an individual, but it is common in cases such as shoplifting where the business that owns the shop will often prosecute.


The criminal courts have the right to punish those who break the criminal law. So, at the end of a case where the defendant is found guilty, that defendant will be given a punishment. Such punishments include imprisonment, a community sentence such as unpaid work, a fine, or a ban from driving.


Any individual victim of the crime will not necessarily be given compensation, though where possible the courts do make a compensation order as well as punishing the offender.
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Activity


On this page and the next page there are five newspaper articles. Three are about civil cases and two are about criminal cases. Read the articles and answer the questions at the end.


After you have done this activity read section 1.3 to get a clearer understanding of the differences between the way civil and criminal cases are dealt with in the courts.


Source A


Angry drinker poured half a pint of ale over ‘grizzling’ toddler because the noise disturbed his lunch


A grandfather poured beer over a crying toddler in a pub because the noise ruined his lunch plans, a court heard today.


Danny Polak, 64, lost his temper when 15-month-old Finlay White started making ‘grizzling’ sounds in the Ernehale pub in Arnold, Nottinghamshire.


He soaked the toddler in ale and then kicked the boy’s mother, Rachel Atkin, in the backside when she went to confront him.


Polak was fined £355 and ordered to pay £50 in compensation when he appeared at Nottingham Magistrates’ Court and admitted two counts of assault.


Taken from an article by Rob Preece in the Daily Mail, 15 October 2012


Source B


Couple sue wedding photographer


A newly-married couple have successfully sued their wedding photographer after paying £1,450 for a ‘woefully inadequate’ service.


Marc and Sylvia Day were presented with a disc full of pictures from the big day with heads chopped off, inattentive guests and random close-ups of vehicles.


The cutting of the cake was missed and of the 400 images they were sent, only 22 met with their approval.


They have now been awarded compensation by a judge after winning a case for breach of contract against the photographer.


Deputy District Judge Keith Nightingale, found in favour of the Days at Pontefract County Court and criticised Mr Bowers for providing ‘inappropriate’ photos and a ‘woefully inadequate’ service.


He ordered him to pay back £500 from the £1,450 to the Days with £450 in damages, £100 for their loss of earning and £170 in court fees.


Adapted from an article by Paul Stokes in The Daily Telegraph, 5 October 2009


Source C


Gun found next to baby


Mohammed Arif was convicted of possessing a firearm and jailed for six years at Birmingham Crown Court on Friday following the discovery in May.


Police were called to a house in the Bordesley Green area of Birmingham in the early hours after reports of a domestic dispute. They found the baby alone inside.


The antique fully operational Russian Smith and Wesson .44 revolver, loaded with six bullets, was wrapped in a blanket in the cot. Alongside was a machete.


Arif, 42, initially denied all knowledge of the weapons but his DNA was found on the gun and ammunition.


Taken from an article in The Daily Express, 30 September 2012


Source D


High Court uses Twitter to issue injunction


The High Court has ordered an injunction to be served through the social networking site Twitter for the first time.


In yesterday’s ruling, the court said issuing the writ over the microblogging site was the best way to get to an anonymous tweeter who was impersonating a right-wing commentator.


The Twitter account, blaneysbarney, was impersonating Donal Blaney, a lawyer and Conservative blogger. The account, which was opened last month, features a photograph of Mr Blaney followed by a number of messages purporting to be by him.


The Court said that the unknown impostor should stop their activities and that they should reveal themselves to the court. The owner of the fake account will receive the writ next time they enter the site.


Taken from an article in The Times, 2 October 2009


Source E


Milly Evans, 11, wins £10.8m medical negligence award from Lincolnshire Hospital trust


A girl who suffered devastating injuries at birth is to receive compensation worth £10.8 million.


The sum awarded to 11-year-old Milly Evans at London’s High Court is thought to be one of the highest – if not the highest – clinical negligence awards.


After Milly’s birth at Lincoln County Hospital, on 1 March 2001, she was transferred to the neonatal unit, where she underwent resuscitation and suffered a seizure.


Her parents claimed that if the baby’s heart had been properly monitored, the midwife would have spotted her fetal distress sooner, and Milly would have been delivered earlier without suffering catastrophic injury.


Milly is confined to a wheelchair and unable to speak, although her intellect has remained fairly well intact and she communicates through sophisticated eye-gaze equipment. She sat smiling in court as the judge approved a settlement involving a lump sum of £5.866m and lifelong periodic payments rising to £204,000 a year.


The judge had heard that United Lincolnshire Hospital NHS Trust admitted liability in March 2010, but had contested the amount of damages until the parties recently reached agreement.


Taken from an online article in The Huffington Post, 1 May 2012


Questions




1.    Identify which of these articles is referring to civil cases and which to criminal cases. (If you wish to check that you are right before continuing with the rest of the questions, turn to the start of Appendix 1 at the back of the book.)


2.    Look at the articles which you have identified as civil cases and state in which courts the cases were dealt with.


3.    Look at the articles which you have identified as criminal cases and state in which courts the defendants were tried.


4.    What did the people taking the civil cases receive as a result of winning their case?


5.    In the criminal cases the defendants received punishment. List the different punishments used in the cases.


6.    One of the articles on civil cases shows there was a long time between the event for which the claim is made and the resolution of the case. How long was that time?
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1.3 Differences between civil and criminal law


There are many differences between civil cases and criminal cases. The newspaper articles on the previous pages show some of these differences. There are other differences as well and it is important to understand fully the distinctions between civil and criminal cases.


1.3.1 Purpose of the law


Civil law upholds the rights of individuals and the courts can order compensation in an effort at putting the parties in the position they would have been if there had not been any breach of the civil law.


Criminal law is aimed at trying to maintain law and order. So, when a person is found guilty of an offence, that offender will be punished. There is also the aim of trying to protect society and this is the justification for sending offenders to prison.



1.3.2 Person starting the case



In civil cases the person starting the case is the individual or business which has suffered as a result of the breach of civil law.


Criminal cases are taken on behalf of the State, and so there is a Crown Prosecution Service responsible for conducting most cases. However, there are other State agencies which may prosecute certain types of offence, for example the Environment Agency who prosecute pollution cases.


The person starting the case is given a different name in civil and criminal cases. In civil cases they are called the claimant, while in criminal cases they are referred to as the prosecutor.


1.3.3 Courts


The cases take place in different courts. In general, civil cases are heard in the High Court or the County Court. The High Court deals with more serious cases while the county court deals with cases of lower value. (Note that some civil matters can be dealt with in the magistrates’ courts – see 9.5.1 for further details.)


In both the High Court and the county court a judge will try the case. It is very rare to have a case tried by a jury in a civil matter. See Chapter 10 for details of when a jury might be used in a civil case.


Criminal cases will be tried in either the magistrates’ courts or the Crown Court. The magistrates’ courts deal with less serious offences and the case is tried by a panel of lay magistrates or by a single legally qualified district judge. Serious offences are tried in the Crown Court. The case is tried by a judge sitting with a jury. The judge decides points of law and the jury decide the verdict of guilty or not guilty.


1.3.4 Standard of proof


Criminal cases must be proved ‘beyond reasonable doubt’. This is a very high standard of proof, and is necessary since a conviction could result in the defendant serving a long prison sentence.




[image: ]


Example


Judgment overtakes Brink’s-Mat accused 11 years later


Eleven years after a man was acquitted of the £26 million Brink’s-Mat bullion robbery, a High Court judge ruled that he was involved and must repay the value of the gold.


Anthony White, acquitted at the Old Bailey in 1984 of taking part in Britain’s biggest gold robbery, was ordered to repay the £26,369,778 value and £2,188,600 in compensation. His wife Margaret was ordered to pay £1,084,344. Insurers for Brink’s-Mat had sued the couple for the value of the proceeds.


Mr Justice Rimmer told Mr White that his acquittal did not mean that the Old Bailey jury had been satisfied he was innocent; only that he was not guilty according to the standard of proof required in criminal cases …


The case against the Whites is the latest and almost the last in a series of actions since the 1983 robbery brought by insurers for Brink’s-Mat against people either convicted or suspected of taking part in the robbery.


Using the lower standards of proof in civil courts and in actions for seizure of assets, lawyers believe that they will recoup at least £20 million.


Taken from an article by Stewart Tendler in The Times, 2 August 1995. © The Times 1995/nisyndication.com
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Civil cases have to be proved ‘on the balance of probabilities’. This is a much lower standard of proof, where the judge decides who is more likely to be right. This difference in the standard of proof means that it is possible for a defendant who has been acquitted in a criminal case to be found liable in a civil case based on the same facts. Such situations are not common, but one is illustrated in the article on the previous page.
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1.3.5 Outcome of case


A defendant in a civil case is found liable or not liable. A defendant in a criminal case is found guilty or not guilty. Another way of stating this in criminal cases is to say that the defendant is convicted or acquitted.


At the end of a civil case anyone found liable will be ordered to put right the matter as far as possible. This is usually done by an award of money in compensation, known as damages, though the court can make other orders such as an injunction to prevent similar actions in the future or an order for specific performance where the defendant who broke a contract is ordered to complete that contract.


At the end of a criminal case a defendant found guilty of an offence may be punished.


1.4 Double liability


It is possible for the same incident to give rise to both civil and criminal liability. This occurs most often where someone is injured as a result of another person’s bad driving. The driver can then be prosecuted in the criminal courts for a driving offence and the injured person can also claim against the driver in the civil courts. This next newspaper article shows a case where this happened.
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Example


Record £8.5 million for woman hit by car


A 22-year-old woman who suffered serious brain damage in a road accident nine years ago has been awarded £8.5 million, believed to be a record for a personal injury case (Frances Gibb writes).


Leanne Evans was hit by a 79-year-old driver on a pelican crossing in Birmingham when she was 13. The driver was fined £75 and convicted of careless driving.


Leanne now needs round-the-clock attention from eight carers, has severe memory impairment and uses a wheelchair.


Her father, Ivor Evans, said: ‘We are very pleased for Leanne. This award will at least give her a limited quality of life and allow her to enjoy some of the things that every other 22-year-old likes to do, like going to pop concerts, going to the theatre and having a holiday, as well as making sure she has all the medical care that she needs’.


Frances Gibb, The Times, 15 March 2007. © The Times 2007/nisyndication.com
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In this article the criminal case was the one in which the driver was convicted of careless driving. The civil case is the one in which the injured girl was awarded £8.5 million pounds.
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Activity


Look through newspapers to find articles about court cases. When you have found an article use your knowledge about civil and criminal cases to decide what type of case it is.


If you are having difficulty finding civil cases, try searching for the phrase ‘High Court’ or ‘county court’ in newspapers online. The following have good search engines:


www.dailymail.co.uk


www.telegraph.co.uk


www.dailyexpress.co.uk
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1.5 Human rights and the English legal system


The Human Rights Act 1998 incorporated the European Convention on Human Rights into our law. This is important as it has affected many areas of the English legal system. This section explains key rights under the Convention and also gives a brief summary of some of the effects on our legal system.


1.5.1 The European Convention on Human Rights


The Convention sets out the rights that the people of Europe should have. These are:





•  the right to life (Article 2), though it is recognised that states may impose the death penalty for certain crimes;



•  the right not to be tortured or subjected to inhumane or degrading treatment (Article 3);



•  slavery is forbidden (Article 4);



•  the right to liberty (Article 5), although limitations on this right are permitted so that people who are lawfully arrested or held in custody for trial or given a prison sentence by a court can be detained;



•  the right to a fair trial (Article 6);



•  the right not to be punished except according to law (Article 7);



•  the right to respect for private and family life (Article 8).





The Convention also sets out freedoms which people should be able to enjoy. These include:





•  freedom of thought, conscience and religion;



•  freedom of expression; and



•  freedom of assembly and association.





1.5.2 Effect on the English legal process


Before the Convention was incorporated into our law by the Human Rights Act 1998, anyone who wanted to complain of a breach of human rights had to take their case to the European Court of Human Rights. If the United Kingdom was found to be in breach of the Convention, the Government did not have to change the law. However, in some cases they did do so. An example is T v United Kingdom; V v United Kingdom (1999) (see Criminal trials below).


Since the Convention was incorporated, people can rely on the rights it gives in our courts. In addition, there have been some changes in our legal system in order to comply with the Convention. Some of these are explained below. These points are not the only way in which the English legal system has been affected by the European Convention on Human Rights. However, they give some illustration of how wide ranging the effect has been on our legal system.


Civil cases


An appeal route for small claims cases was created. Previously there had been no appeal for small claims cases. This would have breached Article 6 of the Convention – the right to a fair trial.


Criminal trials


In the case of T v United Kingdom; V v United Kingdom (1999), the European Court of Human Rights had ruled that there was a breach of Article 6. In the case a boy of 10 and a boy of 11 were tried for murder in the Crown Court. The European Court of Human Rights held the formality of a Crown Court trial would have made it difficult for the boys to understand what was happening. This meant that the trial was not fair and there was a breach of the European Convention.


Following this decision, trials of juveniles at the Crown Court were altered to make the trial process less formal.


Sentencing


Where an offender is sentenced to prison for life, it is usual to set a minimum period which must be served before the offender can be considered for parole. This minimum sentence used to be set by the Home Secretary (a Government minister). The European Court of Human Rights held that this was a breach of the European Convention. This was changed so that judges are now responsible for setting any minimum period.


Judicial appointment


Part-time judges in this country used to be appointed for a period of three years. After this time they could then be appointed for further periods of three years. In addition the appointment was by the Lord Chancellor (a Government minister). The length of appointment was changed to five years as it was thought that the shorter period meant that there was a risk of the judges not being sufficiently independent from the Government. This would have been a breach of the European Convention.


1.5.3 Effect on sources of law


As well as affecting our legal system, the Human Rights Act 1998 sets out three important matters for the way our law is made and interpreted. These affect the making of Acts of Parliament, decisions on points of law by judges and the way in which judges interpret new laws. Each of these is explained below.


Acts of Parliament


When a new potential Act of Parliament (known as a Bill) is put before Parliament, there must be a statement as to whether it is compatible with Convention rights or not.


Precedent


Section 2(1)(a) of the Human Rights Act 1998 states that our courts must take into account any judgment or decision of the European Court of Human Rights. This means that judges, when deciding a case, must look at human rights cases, as well as our own English law.


Statutory interpretation


Section 3 of the Act states that, so far as it is possible to do so, all legislation (that is Acts of Parliament and other laws made in this country) must be given effect so that it is compatible with the European Convention. For example, if the wording of an Act of Parliament has two possible meanings, then the meaning which fits with the European Convention is the one that must be used.


1.6 European Union Law


Britain joined the European Union on 1 January 1973 (it was at that time called the European Economic Community). Since this date EU law has had an effect on our law. The main effects are on the laws in relation to trade, work and employment law, and equality.


1.6.1 European Union treaties


The European Communities Act 1972, which was passed by the British government of the day in order for us to join the EU, says that EU treaties are automatically part of our law. The Act states that EU treaties are:




without further enactment to be given legal effect or used in the UK.





So, once a treaty has been signed by all member States, that treaty becomes part of our law.


1.6.2 Regulations and directives


In addition the EU can make two other types of law. These are regulations and directives.


Regulations


Regulations are ‘binding in every respect and directly applicable in each Member State’. This means that EU regulations do not have to be adopted in any way by the individual states. They automatically become law in each member country.


This ‘direct applicability’ point was tested in Re Tachographs: Commission v United Kingdom (1979), where a regulation requiring mechanical recording equipment to be installed in lorries was issued. The UK government of the day decided not to implement the regulation, but to leave it to lorry owners to decide whether or not to put in such equipment. When the matter was referred to the European Court of Justice (now called the Court of Justice of the European Union) it was held that Member States had no discretion in the case of regulations. The regulation was law in Britain.


Directives


Directives are an important method by which the laws within Member States are made uniform. There have been directives covering many topics including company laws, banking, insurance, health and safety of workers, equal rights, consumer law and social security.


Member States pass their own laws to bring directives into effect. This has to be done within a time limit set by the European Commission. If Britain or another Member State does not pass its own law to bring the EU directive into effect in its own country, then the European Court of Justice has ruled that the directive will have direct effect. This ruling allows individuals in the country to rely on the EU directive if they are bringing an action against their own State.


This happened in Marshall v Southampton and South West Hampshire Area Health Authority (1986). Miss Marshall was required to retire at the age of 62 when men doing the same work did not have to retire until age 65. Under the Sex Discrimination Act 1975 in English law this was not discriminatory. However, she was able to succeed in an action for unfair dismissal by relying on the Equal Treatment Directive 76/207. This directive had not been fully implemented in the United Kingdom but the European Court of Justice held that it was sufficiently clear and imposed obligations on the Member State. This ruling allowed Miss Marshall to succeed in her claim against her employers because her employers were ‘an arm of the state’; i.e. they were considered as being part of the State.
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1.6.3 The Court of Justice of the European Union


The role of the Court of Justice of the European Union is to ensure that EU law is applied uniformly in all Member States. It does this in two ways. The first is that it hears cases to decide whether Member States have failed to fulfil obligations under the Treaties. An example of such a case is Re Tachographs: Commission v United Kingdom (1979) in 1.6.2 above.


The second way is by the Court of Justice of the European Union hearing references from national courts for preliminary rulings on points of European law. This function is a very important one, since any ruling made by the Court of Justice of the European Union is then binding on courts in all Member States. This ensures that the law is indeed uniform throughout the European Union. An example of a case being referred to the Court of Justice of the European Union by a British court is Marshall v Southampton and South West Hampshire Area Health Authority (1986) (see 1.6.2).
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Test Yourself





1.    Give an example of a civil case.



2.    What is the purpose of the civil law?



3.    Which two courts try civil cases?



4.    Give an example of a criminal case.



5.    What is the purpose of the criminal law?



6.    Which two courts try criminal cases?



7.    What is meant by ‘double liability’?



8.    Name three rights that are given by the European Convention on Human Rights.



9.    Explain one way in which the English Legal System has been affected by human rights.



10. What types of cases does the European Court of Justice hear?
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Chapter 2


Parliament


2.1 Parliament


A key principle in a democracy is that laws should be made by the elected representatives of society. In the United Kingdom this means that major laws are made by Parliament. Parliament consists of the House of Commons and the House of Lords.


2.1.1 House of Commons


The members of the House of Commons are elected by the public. The country is divided into constituencies and each of these votes for one Member of Parliament (MP).


There must be a general election every five years. In addition, there may be individual by-elections in constituencies where the MP has died or retired during the current session of Parliament.


The government of the day is formed by the political party which has a majority in the House of Commons, and it is the government which has the main say in formulating new Acts of Parliament.


2.1.2 House of Lords


The House of Lords is a non-elected body. Before 1999, there were over 1,100 members of the House of Lords of whom 750 were hereditary peers. The rest consisted of life peers (people who have been given a title for their service to the country), judges and bishops.


In 1999 the Labour Government reviewed membership of the House of Lords and decided that it should consist of some nominated members (like the life peers) and some elected members. In particular they decided that an inherited title should not automatically allow that person to take part in the law-making process. Temporary changes were made to the membership of the House of Lords so that it consisted of:





•  90 hereditary peers;



•  about 640 life peers;



•  the 26 most senior bishops in the Church of England.





This was meant to be a temporary solution while the government consulted on the final make-up of the House of Lords. However, there has not yet been agreement on how many of the House of Lords should be elected and how many should be nominated (and by whom). As a result the reform of the House of Lords has not been completed.


Note that the 12 most senior judges used to sit in the House of Lords, but they no longer do so. They are now separate from Parliament and sit as the Supreme Court (see 13.2.1).


2.2 Influences on Parliament


2.2.1 Law Commission


The Law Commission was set up in 1965. It considers areas of law which are believed to be in need of reform. The actual topics may be referred to it by the Lord Chancellor on behalf of the government, or it may itself select areas in need of reform and seek governmental approval to draft a report on them. It concentrates on what is sometimes called ‘lawyers’ law’ or ‘pure law’. In other words it is concerned with specific areas of law, such as contract law, land law or criminal law.
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The Law Commission works by researching the area of law that is thought to be in need of reform. It then publishes a consultation paper seeking views on possible reform. The consultation paper will describe the current law, set out the problems and look at options for reform (often including explanations of the law in other countries).


Following the response to the consultation paper, the Commission will then draw up positive proposals for reform. These will be presented in a report which will also set out the research that led to the conclusions. There will often be a draft Bill attached to the report with the intention that this is the exact way in which the new law should be formed. Such a draft Bill must, of course, go before Parliament and go though the necessary Parliamentary stages if it is to become law.
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Codification


The Law Commission also puts forward proposals to codify law. The purpose of this is to bring together all the law on one topic into one Act. This makes the law simpler and easier to find. The Law Commission spent many years writing a draft criminal code which aimed to include the main general principles of criminal law. The draft Criminal Code was first published in 1985. However, the Government has never implemented it. In 2008, the Law Commission stated that it would be concentrating on smaller areas of the code, as there was more chance that the Government would be prepared to make such reforms of the law.


Repeal


Another of the Law Commission’s roles is to identify old Acts which are no longer used, so that Parliament can repeal these Acts. The Law Commission has been very successful in this. By 2014, over 3,000 old and out-of-date Acts had been repealed as a result of their work as well as parts of thousands of other Acts. Examples of old Acts repealed include six Acts from 1697 relating to workhouses for the poor.
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Internet Research


Look at the Law Commission’s website (http://lawcommission.justice.gov.uk/) and make a list of three areas of law which the Law Commission is currently researching.
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Advantages


The main advantages of having the Law Commission issue reports on areas of law are:




1.    areas of law are researched by legal experts;


2.    the Law Commission consults before finalising its proposals;


3.    whole areas of law can be considered, not just small issues;


4.    if Parliament enacts the reform of a whole area of law, then the law is in one Act, such as the Land Registration Act 2002 (see below) and it is easier to find and to understand.





Examples of laws that the government has enacted following a report by the Law Commission include:





•  Land Registration Act 2002 which was important for anyone selling or buying a house, flat or any other building or land, as it modernised and simplified the method of registering land.



•  Fraud Act 2006 which reformed the law on fraud and deception offences.



•  Corporate Manslaughter and Corporate Homicide Act 2007 which made companies and other organisations criminally liable for deaths caused through bad working practices.



•  Coroners and Justice Act 2009 which abolished the defence of provocation and replaced it with the defence of loss of control.





Disadvantages


The main disadvantage is that the Law Commission has to wait for the government to bring in the reforms it proposes. The Government is often slow to enact reforms and some Law Commission reports have not yet been made law.


Each year in its annual report, the Law Commission highlights the number of reports which are still awaiting implementation by Parliament.


A major area of criminal law that is still awaiting reform is non-fatal offences against the person. (This is an area of law you have to study for Unit 2 of the AS.) In 1993 the Law Commission issued a report, Offences Against the Person (Law Com No 218) recommending reform to this area of law. Five years later, in 1998, the government issued a consultation paper which included a draft Bill on this area of law. However, the government did not proceed with the Bill and the reforms proposed by the Law Commission have never been made.


Another example of law where the proposals for reform have not been made is in the civil law of negligence. In 1998 the Commission issued a report, Liability for Psychiatric Illness (Law Com No 249) suggesting changes to the law where a person suffers psychiatric illness because of another person’s negligence. This reform to the law has not been made by the government.


These two examples show how slow Parliament can be over taking action on the Law Commission’s proposals. Clearly the Law Commission can only be effective if the government and Parliament are prepared to find time to enact reforms.


There is a problem with the amount of time available in Parliament. A lot of time has to be given to financial matters such as the budget and taxation; foreign policy and issues such as the war in Iraq; events in this country such as terrorist attacks; health and education. So only a limited time is left for ‘pure’ law reform.


In fact, in the Lord Chancellor’s report in 2012 on implementation, he stated that the Report on Participating in Crime (2007) (Law Com 305) and the Report on Conspiracy and Attempts (2009) (Law Com 318) were not priority areas and would not be implemented during the lifetime of the then current Parliament which lasted until early 2015.


Other disadvantages


The Government may accept the Law Commission’s recommendations in principle. However, when reforming the law, the Government may not follow all the recommendations. In addition, as a Bill goes through Parliament, changes to the wording may be made so that the final law is very different to that proposed by the Law Commission. This can cause the law to be less satisfactory than the original proposals.


The Government does not have to consult the Law Commission on changes to the law. This can mean that major changes are made without the benefit of the Law Commission’s legal knowledge and extensive research.


2.2.2 Political influence


When there is a general election all the political parties publish a list of the reforms they would carry out if they were elected as the next government. This is called the party’s manifesto, and it is one of the ways in which the party tries to persuade people to vote for them.


The party that has the most members of Parliament after a general election becomes the government. This party then has the whole life of the Parliament (this can be up to five years) to bring in the reforms they promised in their manifesto. Most of the reforms will gradually be put before Parliament to pass as an Act of Parliament.


Throughout any session of Parliament, the government has the major say on what new laws will be put before the House of Commons and the House of Lords for debate.


At the opening of each session of Parliament (usually about once a year) the government announces its plans for new laws in that session. This is done in the Queen’s speech. This speech is written for the Queen by the Prime Minister and other senior ministers. This is shown in the speech as the Queen will usually use the words ‘my Government will …’.


Advantages


Each political party has its proposals for reform ready so that if they are elected as the government they know what they wish to do.


The fact that the government has a majority in the House of Commons means that virtually every law it proposes will be passed. This makes the law-making process efficient.


Disadvantages


If a different party is elected at the next general election, they may decide to repeal or alter some of the laws that the previous government passed. This is because their policies are likely to be quite different from the previous government. Changes in the law in this way can be costly and open to criticism.


2.2.3 European Union law


As Britain is a member of the European Union, the government has to bring into effect any new laws passed by the European Union. This may be done by passing an Act of Parliament. For example, the Sex Discrimination Act 1975 and the Sex Discrimination Act 1986 were enacted in order to bring our laws on discrimination into line with EU law.


Most EU laws are, however, brought into effect through delegated legislation (see section 3.1.1).


This is good as the law in these areas is uniform through all the EU member countries. However, some aspects of EU Law are unpopular in Britain. For example, the EU originally ruled that all goods had to be sold using metric measurements, such as kilograms. Many people in this country objected to this as Britain had up to then used what are called ‘imperial’ measurements. For weighing items this means using pounds and ounces, not kilograms.


2.2.4 Public opinion/media


Where there is strong public opinion about a change to the law, the government may bow to such opinion. This is more likely towards the end of a term of government when there will be a general election soon and the government wants to remain popular with the majority of people.


Media


The term media means the ways in which information is supplied to the public. It includes television and radio, newspapers and magazines.


The media play a large role in bringing public opinion to the government’s attention. Where an issue is given a high profile on television and in the newspapers, then it also brings it to the attention of other members of the public and may add to the weight of public opinion. This is an advantage of a free press. They are able to criticise government policy or bring any other issue to the attention of the government.


An example of the media highlighting bad practice was seen in 2009 over Members of Parliament’s expenses claims. Expenses claims made by various MPs were detailed in a national newspaper. Some of the claims were for quite large amounts of money and some were even for items which the MP had not paid for. This caused a public outrage at the system of MPs’ expenses. Parliament then had to reform the whole system.


However, there is also the disadvantage that in some cases this can be seen as the media manipulating the news and creating public opinion.


In addition, specific events may also play a role in formulating the law. A particularly tragic example was the massacre in 1996 of 16 young children and their teacher in Dunblane by a lone gunman with a legally owned gun. An enquiry into the ownership of guns was set up and a pressure group organised a petition asking for guns to be banned. Eventually Parliament banned private ownership of most handguns.


The disadvantage of government responding too quickly to high-profile incidents (a ‘knee-jerk reaction’) is that the law may be poorly drafted. This was seen with the Dangerous Dogs Act 1991 where the wording in the Act has led to many disputed cases in the courts.


2.2.5 Pressure groups


These are groups which have a particular interest. They try to bring matters they are interested in to the attention of the general public and the government. There are two types of pressure group: sectional and cause. Sectional pressure groups exist to represent the interests of a particular group of people. They often represent work groups or professions. Examples include the Law Society which represents solicitors’ interests, the British Medical Association which represents doctors and trade unions which represent workers in different types of job.


Cause pressure groups exist to promote a particular cause. There are many different types of ‘cause’ pressure group. Examples include environmental groups such as Greenpeace, animal welfare groups, human rights groups, such as Amnesty and ASH, the anti-smoking group.


Pressure groups may cause the government to reconsider the law on certain areas. This was seen in 2000 when the government finally agreed to reduce the age of consent for homosexual acts in private to 16. Another example of the government bowing to public opinion and the efforts of the pressure group, the League against Cruel Sports, was the passing of the Hunting Act 2004 which banned hunting foxes with dogs. In 2007 strict laws against smoking in public places were introduced because of public opinion and medical opinion.
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Sometimes pressure groups will campaign against a proposed change to the law. This was seen when the government tried to restrict the right to trial by jury. Pressure groups such as Justice and Liberty campaigned against this as they thought the changes infringed human rights.


Lobbying


Some pressure groups try to persuade individual Members of Parliament to support their cause. This is called lobbying (because members of the public can meet MPs in the lobbies (small hallways) through which MPs go to get to the House of Commons). If a pressure group is successful, it may persuade an MP to ask questions in Parliament about a particular problem. It is also possible that a backbench MP may use the Private Members Bill session (see section 2.4.1) to introduce a Bill trying to reform the law in the way that the pressure group wants. However, it is very unlikely that such a Bill will be passed by Parliament unless there is widespread support for it.
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