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Introduction


This book is intended for the Cambridge AS and A Level Law syllabus 9084. It follows the syllabus set for these examinations, starting with a section on the English Legal System, followed by sections on contract and tort.


The text does not assume any previous knowledge and starts with an introduction to types of law and, in particular, to the critical distinction between civil and criminal courts.


The law is as we believe it to be in October 2016.


The structure of the book


The Cambridge International Examinations AS and A Level Law syllabus is presented in sections. The contents of this book follow the syllabus sequence, with each section the subject of a separate topic.


Section 1 covers Structure and operation of the English Legal System, and Data response: the English Legal System, and is for all students. AS students are assessed only on these topics.


Sections 2 and 3 cover Law of Contract and Law of Tort, the additional sections of the syllabus for students taking the full A Level.


A number of features help students to navigate through the book:





•  Table of Cases after this introduction lists the cases covered in this book and where they can be found.



•  Table of Acts of Parliament follows the Table of Cases and lists the Acts covered in this book and where they can be found.



•  Study Skills, before Chapter 1, provide tips for preparing for the exams.



•  Introductions provide an overview of each chapter.
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Introduction


Judicial precedent refers to the source of law where past decisions of the judges create law for future judges to follow. This source of law is also known as case law. Decisions of the judges were very important historically to the development of the common law.


Judicial precedent remains a major source of law today. The level of the court making the decision is important when considering whether other courts have to follow it.
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•  Activities test knowledge and understanding of sections of the book.
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Activity





1  Put the list of six key qualities in Section 17.2 into order, with the one that you think is most important first and the least important last.



2  Compare your list with those of two other people.



3  Explain what other qualities you think magistrates need.
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•  Key facts provide bullet-point overviews of areas of law.
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Key facts






	Unilateral   

	One party pays the other party to perform an action (one-sided)   






	Bilateral   

	Each party performs an action (reciprocal)   






	Collateral   

	An addition to the main contract   
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•  Key cases provide brief overviews of cases relevant to areas of law.
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Key cases






	Case   

	Law   






	
Donoghue v Stevenson (1932)   

	Established the modern tort of negligence and the neighbour test.   






	
Anns v Merton LBC (1978)   

	Created two-part test to establish a duty of care.   






	
Caparo Industries plc v Dickman (1990)   

	Overruled Anns and created the three-part test: reasonable foreseeability; proximity and fairness; just and reasonable to impose a duty.   
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•  Case examples go more deeply into cases relevant to areas of law.
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Case example


Pepper v Hart (1993)


The House of Lords ruled that Hansard (the record of what is said in Parliament) could be consulted when trying to decide what certain words in an Act of Parliament meant.


This decision overruled the earlier decision in Davis v Johnson (1979) when the House of Lords had held that it could not consult Hansard.
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•  Comment boxes provide further information and opinion on areas of law.
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Comment


The balance between police powers and individual rights


The first section in this chapter shows that the police have a wide variety of powers to help them investigate crime. These powers are necessary otherwise it would not be possible to solve crimes and convict offenders; for example the majority of people would agree that a DNA sample ought to be taken from a suspected rapist. However, it is also important that the rights of the individual are protected, not least because of the need to comply with human-rights legislation.
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•  Examples provide hypothetical situations to apply the law to.
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Example


If I offer to sell my car when it has a radio, it must still have a radio at acceptance of the offer.
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•  Internet research boxes provide opportunities to delve further into topics and to check for the latest information.
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Internet research


Look up a recent Act on the internet. If you do not know of any, try www.legislation.gov.uk


Choose an Act and now search for the debates in Parliament on that Act (try www.parliament.uk). Don’t forget it would be called a Bill before it is passed.
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•  Examination questions from past Cambridge International Examinations papers are included for practice.
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Examination question


The main aims of sentencing should be denunciation of and retribution for the crime. Considering the range of aims of sentencing, to what extent do you agree with this statement?


Cambridge AS and A Level Law 9084, Paper 11 Q5 October/November 2014


Reproduced by permission of Cambridge International Examinations.
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•  Test Yourself boxes test retention of information provided in the book.
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Test Yourself





1  What three roles did the Lord Chancellor have before 2005?



2  Why was the fact that the Lord Chancellor had these three roles criticised?



3  Which Act reformed the Lord Chancellor’s roles?



4  Who appoints the Lord Chancellor?



5  Does the Lord Chancellor have to be a lawyer?



6  Name three of the Lord Chancellor’s administrative duties.
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Study skills



Start early: ten tips





•  Believe that the road to success starts right at the beginning of your course.



•  Decide what you want to achieve and have a plan to get there.



•  Be organised – work out how you are going to store your notes and completed work; file dividers help with this.



•  Check your organisation weekly so you keep on top of your work.



•  If you have a plan that shows you the order in which topics are to be studied, use this to organise your notes.



•  Do whatever work you are set as well as you can; get feedback on that work and make use of it in the next piece of work you do.



•  Revise for any tests – building a base of knowledge as you go along takes the pressure off exam revision.



•  Prepare calmly – make revision notes or mind maps as you complete each topic; you can improve and refine these when you come to exam revision, but you already have something to work from.



•  Pay as much attention to mastering skills as you do to learning information – what you know is important in an exam, but showing that knowledge in the appropriate way is just as crucial.



•  Don’t leave a topic with unanswered questions – if you want to know more or haven’t understood, ask your teacher.






Study skills: ten tips





•  Be methodical: make a list of topics to be revised like the one in Figure 1 and tick the boxes as you go. Revised means you have made revision notes or a mind map – whatever system works for you. Factual test means you have checked what you know – it’s a good idea to revise a topic in the morning and check what you can remember later that day or the next day. Peer test means having a revision buddy – it might be a friend in your class but it can be anyone else. They ask you some questions about what you have revised and you explain your answers to them; this helps you to clarify your thinking and articulate your thoughts. Past paper question test means writing an answer to a previous exam question in the appropriate amount of time for the exam and getting some feedback on what you have written. Consolidate means reflecting on the previous steps and then refining further the information you need and the skills you have to demonstrate.



•  Learning Acts of Parliament: names and dates are crucial; section numbers and subsection numbers might be necessary too, depending on the area of law. Aim to be precise and learn key definitions. For those that are very long, learn a form of words that makes clear what the law means.



•  Learning cases: this can be difficult as there are a lot. You need some kind of system based on each different unit or topic area. You might make typed notes or have handwritten index cards. Figure 2 shows headings for the key information you need; most vital is the importance of the case. Factual information should be concise – just enough to show you are using the correct case and that you know its key features – see Figure 2 for a layout that can help you. Don’t learn too many cases – a long list is a great memory feat but it doesn’t help you get more marks. Have a smaller number of cases and use them to make points in essays or to help you apply the law in case-study questions.



•  Evaluation and analysis: work out these points as you go along – they are the essential components of an essay answer that is going to reach the higher mark bands. Factual information is not enough on its own to ensure you achieve the grade you have set as your target. Rather than a list of points, think about how you can develop and extend them for greater impact; work on expressing points clearly in your own words so you don’t have to learn your evaluation verbatim – Figure 3 gives you an example.



•  Be active in your revision: just reading a book or your notes is less efficient than doing something that will help to keep you focused.



•  Be honest and realistic in your revision: know what works well for you and make a plan you can stick to. Think about times of day when you work best and build your plan around them. If you know you can’t sit still for more than an hour, don’t plan to sit at your desk for a three-hour stretch. Build in breaks but stick to them. Have time to do things you enjoy to give your brain a break.



•  Use colours, images and even sounds in your revision: anything that triggers your memory in an exam situation.



•  Practise working to time limits: look at the information on exam question papers to be sure you have this right.



•  Use sample exam questions, mark schemes and other information provided by Cambridge International Examinations to build strong answers: www.cie.org.uk/programmes-and-qualifications/cambridge-international-as-and-a-level-law-9084/



•  Look after yourself: you want to be at your best when you sit your exams so eat and sleep well, get exercise and don’t give up all the things that are important to you. If your life is very busy you may need to make some changes, but take care not to resent your revision as it is hard to do your best then.
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Know your exam


Paper 1 Structure and operation of the English Legal System





•  1 hour 30 minutes paper



•  Six questions



•  You must answer three





Paper 2 Data response: the English Legal System





•  1 hour 30 minutes paper



•  Two questions



•  You must answer all parts of one question





Paper 3 Law of Contract





•  1 hour 30 minutes paper



•  Three essay questions in Section A



•  Three case-study questions in Section B



•  You must answer three questions in total – one from each of Section A and B and one other question





Paper 4 Law of Tort





•  1 hour 30 minutes paper



•  Three essay questions in Section A



•  Three case-study questions in Section B



•  You must answer three questions in total – one from each of Section A and B and one other question






Exam preparation





•  Practise writing questions to the appropriate time limit so you know how much you can do and what the time limit feels like.



•  Use past paper questions to see the sort of things that have been asked in the past but don’t assume that things that have been asked before will come up again!



•  Unpack questions so you know what to do – use a highlighter to indicate key words or important pieces of information in a case study.



•  Understand how your paper is going to be marked – take the time to look at the Cambridge International Examinations published mark schemes that go with exam papers. These show how marks are awarded and it is the document an examiner has by their side when they are marking your paper. Think about the bands and how you can move through them – see Figure 4 for an outline of what is expected.



•  Find out the mark allocations in relation to the bands for each of your exam papers – these are on the Cambridge International Examination mark schemes page and will help you balance your time and write answers of an appropriate length.



•  Read the reports on past papers. These reports include information on how the paper performed, which can contain vital information as well as good advice for future candidates. You can find an example on the Cambridge International Examinations’ website – your teachers may well have access to more reports so ask them too.



•  Understand the command words in the question – these will help you select key information, use it appropriately and approach the task you have been set in the best way to maximise your potential marks. See Figure 4 for some examples – this is not an exhaustive list.
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Make the best of what you have in any exam





•  Read all the questions carefully before you start – decide which ones are best for you.



•  Make sure you answer the correct number of questions.



•  Write down a few key points for each question before you start writing any answers so you have some triggers for each question as you come back to it.



•  Highlight key terms and commands about what to do in the question.



•  Plan your answer – this will keep you focused and help you avoid having to add extra bits in later or using a series of asterisks to direct an examiner to find additional material you have forgotten.



•  Demonstrate a wide, accurate and detailed base of knowledge but be relevant in the context of the question, and focus on the law rather than lengthy expositions of facts.



•  Practise linking cases and statute law to legal principles and analysis of the law.



•  Have a range of evaluative points at your disposal so you can select the most appropriate ones based on the question.



•  Answer the question you have been asked – don’t rely on pre-planned answers to previous questions.



•  Use your time wisely – resist the temptation to spend too long on any one question.



•  Answer questions in the order that suits you best – it might be worth considering dealing with case study or application questions first while you are mentally fresh and have time to think.



•  Remember that your script is marked by its quality rather than just its length.



•  Take care with your presentation. Make your script easy to navigate with clear and accurate numbering of questions and your best handwriting so that it is easy to read everything you have written.






PAPER 1: Structure and operation of the English Legal System





•  Read all the questions carefully.



•  Pick all three of your questions and jot down key facts.



•  Highlight key words.



•  Answer the question you have been asked and make a plan.



•  In an essay question, a short introduction can show that you have engaged with the question.



•  Make sure your knowledge is accurate and wide-ranging – this includes definitions, cases and any relevant statute law.



•  Focus on the law rather than the facts.



•  Use your factual material in a way that makes sense, perhaps through development over time.



•  Make comment and analysis throughout your answer rather than in a single block towards the end of the essay.



•  Try to do more than simply repeating the command word from the question.



•  Reach a conclusion relevant to the title.






PAPER 2: Data response: the English Legal System





•  Read both questions carefully.



•  Don’t pick your question simply on the basis of the topic area indicated by the source material.



•  Look at part (d) of each question to inform your decision; if you can’t do a good job on (d), consider doing the other question.



•  Be firm in your decision before you start writing any answers.



•  Use the law in the source material in parts (a) to (c) – pick out what is relevant to the scenario facts.



•  Refer to the law and don’t copy out large amounts of the source material.



•  Use the scenario facts to apply the law clearly to the facts in the scenario.



•  Be methodical in your structure.



•  Reach a conclusion that is the most likely on the facts you have been given.



•  In part (d) of the question you are answering, remember to evaluate and analyse the law as well as to give factual information – without addressing both it is very difficult to access the higher mark bands.



•  Try to strike a reasonably even balance between factual and evaluative material.






PAPER 3: Law of Contract and PAPER 4: Law of Tort





•  Follow the rubric for the paper and answer the correct combination of questions.



•  Read all the questions carefully and choose all three before you start to write your answers.



•  Begin an essay with a short introduction that shows you have engaged with the question and round it off with a short conclusion to pull everything together.



•  In an essay, remember to write to the question you have been asked to answer – this will guide you in the use of relevant factual material.



•  In an essay, remember to build your comment as you go along – this makes your answer more coherent, it means the points you make are in support of knowledge you have used and it saves you forgetting to make any comment if you begin to run short of time towards the end of your exam.



•  In case-study questions, pay particular attention to what you are asked to do – highlight key details.



•  Use the factual material in the scenario to guide you through a case-study question.



•  Begin a case-study question by identifying the key areas you need to deal with.



•  Refer to relevant factual material – don’t just write down all the knowledge you have on any given topic area.



•  In a case-study question, remember to apply the law to the facts.



•  Be as decisive as you can, although there may not be one answer that is 100 per cent correct.



•  If you run short of time in your exam start to write bullet points – you could gain credit for these and you would be likely to pick up more marks than just continuing to write and then saying ‘ran out of time …’.






Other things to help you





•  Learning about the law requires effort and the mastery of good skills, but it is also about gaining an understanding of the English Legal System and wider societal values and issues.



•  Do as much reading, writing and listening in English as you can to widen your vocabulary and your powers of expression as well as your understanding.



•  Use the BBC News website as a springboard for all kinds of information about the UK, legal issues and wider matters that can impact on the law: www.bbc.co.uk/news




•  Read the blogs of people writing about the law; for example search for articles by the BBC legal affairs correspondent.



•  Search for programmes like Law in Action to find out about wider topical legal issues.



•  Read an English newspaper online – The Guardian and The Independent have plenty of free content you can access. Look at news stories but investigate other areas such as arts, culture, sport – anything that takes your interest to broaden your understanding.



•  Use YouTube: you can search for law-related videos – make sure you select ones that deal with the English Legal System. Also be selective in the quality of what you watch – look at videos posted by reputable universities, some of which have their own YouTube channels, or members of the legal profession, for example.



•  Follow law-related issues on social media.







Section 1 Structure and operation of the English Legal System


UNIT 1 Sources of law



1 Nature and classification of law




[image: ]


Introduction


Law can affect many aspects of our lives, yet most people have little understanding of the legal system that operates in their countries. For many, their main awareness comes from newspaper articles with headlines such as ‘Murderer jailed for life’; ‘Young offender goes free’; ‘Burglar caught’. This type of headline appears so frequently that it is not surprising that, when law is mentioned, many people only think of the criminal law and the courts that deal with this type of case. In reality the law covers an enormous range of situations and the legal system in England and Wales has a variety of courts and methods for dealing with different types of cases.
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1.1 Comparison of law, rules and morals


1.1.1 Definition of ‘law’


It is not easy to give a simple one-sentence definition of law – however, legal theorists have tried to provide such a definition. John Austin, writing in the early nineteenth century, defined law as being a command issued from a superior (the state) to an inferior (the individual) and enforced by sanctions. This definition, however, does not truly apply to regulatory law such as that setting out how a will should be made; nor does it cover the concept of judicial review, where individuals may challenge the ‘command’ made by a minister of state. Austin was writing at a time when the law was much less developed than it is now, so it is not surprising that his definition does not cover all types of law today.


Sir John Salmond defined law as being ‘the body of principles recognised and applied by the state in the administration of justice’. This is a much broader definition than Austin’s and is probably the nearest that one can get to a workable ‘one-sentence’ definition. Law could also be described as a formal mechanism of social control. It is formal because the rules set down in the law can be enforced through the courts and legal system, while in a broad sense all law could be said to be involved in some area of social control.


1.1.2 Law and rules


Law applies throughout a country to the people generally. There are other rules that apply only to certain groups or in limited situations; for example all sports have a set of rules to be followed, and the sanction applied for breaking the rules may be that a free kick is given to the other side, or that a player is sent off, or in serious cases a player is banned from competing for a certain number of weeks or months.


There are also unwritten ‘rules’ within communities. These come from local custom or practice, or they may be connected to religious beliefs. They enforce what is regarded by the community as the norm for behaviour. If you break such rules, others in the community may disapprove of your behaviour, but there is no legal sanction to force you to comply or to punish you if you refuse to do so. Such normative values are often connected with sexual behaviour and the concept of morality. The relationship of law and morality is explored in the next subsection of this chapter.



Codes of law


In some civilisations or countries, an effort has been made to produce a complete set of rules designed to deal with every possible situation that might arise. Some of the early major civilisations attempted this, notably the code of Justinian in Roman times. In the eighteenth century, Frederick the Great of Prussia compiled a code of 17 000 ‘rules’ that he saw as a complete and ideal set of laws. In France, Napoleon also codified the law, and this Napoleonic Code is still the basis of French law today. In theory this idea of a complete code is attractive. It makes the law more accessible so that everyone knows exactly what their rights and duties are; however, law needs to be able to change and develop with the needs of society, and a fully codified system would prevent any such change.


1.1.3 Law and morality


The moral values of communities lay down a framework for how people should behave. Concepts of morality differ from culture to culture, although most will outlaw extreme behaviour such as murder. Often morality is based on religious ideas: the Bible teachings provide a moral code for Christian communities and the teachings in the Qur’an for Muslims. The law of a country will usually reflect the moral values accepted by the majority of the country, but the law is unlikely to be exactly the same as the common religious moral code. One example is adultery: this is against the moral code for both Christians and Muslims but is not considered a crime in Christian countries; however, in some Muslim countries (though not all) it is against the criminal law.


The moral standards of a community are recognised as having a profound influence on the development of law, but in complex societies, morality and law are never likely to be exactly the same. Major breaches of a moral code (such as murder and robbery) will also be against the law, but in other matters there may not be consensus.


In England and Wales there has been a move away from religious belief and the way that the law has developed reflects this. Abortion was legalised in 1967, yet many people still believe it is morally wrong.
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Case example


Airedale NHS Trust v Bland (1993)


A limited form of euthanasia has been accepted as legal with the ruling in Airedale NHS Trust v Bland (1993), where it was ruled that medical staff could withdraw life support systems from a patient who could breathe unaided, but who was in a persistent vegetative state. This ruling meant that they could withdraw the feeding tubes of the patient, despite the fact that this would inevitably cause him to die. Again, many groups believe that this is immoral as it denies the sanctity of human life.
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Activity


In Re A (conjoined twins) (2000) the Court of Appeal had to decide whether doctors should operate to separate conjoined twins when it was certain that the operation would kill one twin as she could not exist without being linked to her twin.





1  Search online for a report of this case; try www.bailii.org, look under the England and Wales reports and search using the case citation (reference) of [2000] EWCA (Civ) 254.



2  Discuss:







    a Whether this sort of decision should be made by judges.


    b Whether you think that, knowing one child would die, it was right for the operation to go ahead.
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Differences between law and morality


There are also differences between law and morality in the way the two develop and the sanctions imposed. The following is a suggested list of such differences.





1  Morality cannot be deliberately changed; it evolves slowly and changes according to the will of the people. Law can be altered deliberately by legislation: this means that behaviour that was against the law can be ‘decriminalised’ overnight. Equally, behaviour that was lawful can be declared unlawful.



2  Morality is voluntary with consequences, but generally carrying no official sanction (though some religions may ‘excommunicate’); morality relies for its effectiveness on the individual’s sense of shame or guilt. Law makes certain behaviour obligatory with legal sanctions to enforce it.



3  Breaches of morality are not usually subject to formal adjudication; breaches of law will be ruled on by a formal legal system.





1.1.4 Law and justice


It is often said that the law provides justice, yet this is not always so. Justice is probably the ultimate goal towards which the law should strive, but it is unlikely that law will ever produce ‘justice’ in every case.


First there is the problem of what is meant by ‘justice’. The difficulty of defining justice was commented on by Lord Wright, who said:




‘the guiding principle of a judge in deciding cases is to do justice; that is justice according to the law, but still justice. I have not found any satisfactory definition of justice…what is just in a particular case is what appears just to the just man, in the same way as what is reasonable appears to be reasonable to the reasonable man.’





In some situations people’s concept of what is justice may not be the same. Justice can be seen as applying the rules in the same way to all people, but even this may lead to perceived injustices – indeed rigid application of rules may actually produce injustice.


An area in which there has been a lot of discussion is the amount of force that a householder can use on a burglar who enters that person’s home. What is fair and just for both parties? Should the householder be allowed to seriously injure, or even kill, the burglar? Should the burglar be able to claim compensation for any injuries suffered?


It is clear that the three concepts of law, morality and justice are quite distinct. There is, however, a large overlap between law and morality, law and justice and also morality and justice. This idea of the overlapping of the three is illustrated in diagram form in Figure 1.1.
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1.1.5 Rights and duties


The law gives rights to individuals and methods of enforcing those rights. Quite often the law is involved in a balancing act, trying to ensure that one person’s rights do not affect another person’s rights. In order to keep the balance the law also imposes duties on people.


This is more easily understood by looking at examples. In the law of contract, where one person buys a mobile phone from a shop, each party will have rights and duties under this contract; for example the shop has the right to be paid the agreed price for the phone, while the buyer has the right to have a handset that is in working order.


Even where there is no contract or agreement between the parties, the law can impose rights and duties on people. An example of this is the right to use one’s own land (this includes a house or a flat) as one wants to. The law recognises that people have the right to enjoy the use of their own property, but this right is balanced by the right of other land-users to enjoy the use of their properties. So the tort of nuisance allows a claim to be made if one’s enjoyment of land is affected by too much noise, smoke, smells or other nuisances coming from another person’s land.



1.2 Classifications of law


Since the law does cover such a wide variety of matters, it can be helpful to divide it into different categories: civil and criminal law; public and private law; and international and national law. These divisions are explained in the following three subsections.


1.2.1 Civil and criminal law


It is important to realise that civil law is very different from criminal law. Some of these distinctions are shown in Figure 1.2. Criminal law is part of public law while civil law is the separate category of private law. The reason that criminal law is part of public law is that crime is regarded as an action against the state and society as a whole. Civil law is called private law because the issues it deals with are between two individuals. The two types of law have different aims and are dealt with in different courts.


There are many differences between criminal cases and civil cases:





•  The cases take place in different courts.
In general, criminal cases will be tried in either the Magistrates’ Court or the Crown Court, while civil cases are heard in the High Court or the County Court. (Note that some civil matters can be dealt with in the Magistrates’ Court – see Chapter 9 Section 9.7 and Chapter 17 Section 17.6 for further details.)



•  The person starting the case is given a different name.
In criminal cases they are referred to as the prosecutor, while in civil cases they are called the claimant. As already stated, the criminal case is taken on behalf of the state and there is a Crown Prosecution Service responsible for conducting cases, though there are other state agencies that may prosecute certain types of crime; for example the Environment Agency, which can prosecute cases of pollution. Civil cases are started by the person (or business) who is making the claim.



•  The terminology used is different.
A defendant in a criminal case is found guilty or not guilty (an alternative way of putting it is to say the defendant is convicted or acquitted), whereas a defendant in a civil case is found liable or not liable. At the end of a criminal case those who are found guilty of breaking the law may be punished, while at the end of a civil case anyone found liable will be ordered to put right the matter as far as possible. This is usually done by an award of money in compensation, known as damages, though the court can make other orders such as an injunction to prevent similar actions in the future, or an order for specific performance where the defendant who broke a contract is ordered to complete that contract.



•  The standard of proof is different.
Criminal cases must be proved ‘beyond reasonable doubt’. This is a very high standard of proof, and is necessary since a conviction could result in a defendant serving a long prison sentence. Civil cases have only to be proved ‘on the balance of probabilities’, a lower standard in which the judge decides who is most likely to be right. This difference in the standard to which a case has to be proved means that even though a defendant in a criminal case has been acquitted, a civil case based on the same facts against that defendant can still be successful. Such situations are not common, but one is illustrated in the case example on the following page.





Other situations in which a civil action may follow a successful criminal case are road accident cases. A defendant may be found guilty of a driving offence, such as going through a red traffic light or driving without due care and attention; this is a criminal case. Anyone who was injured or had property damaged as a result of the incident could bring a civil action to claim compensation. The fact that the defendant had already been convicted of a driving offence will make it easier to prove the civil case.
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Case example




‘Judgment overtakes Brink’s-Mat accused 11 years later







Eleven years after a man was acquitted of the £26 million Brink’s-Mat bullion robbery, a High Court judge ruled that he was involved and must repay the value of the gold.







Anthony White, acquitted at the Old Bailey in 1984 of taking part in Britain’s biggest gold robbery, was ordered to repay the £26,369,778 value and £2,188,600 in compensation. His wife Margaret was ordered to pay £1,084,344. Insurers for Brink’s-Mat had sued the couple for the value of the proceeds.







Mr Justice Rimmer told Mr White that his acquittal did not mean that the Old Bailey jury had been satisfied he was innocent; only that he was not guilty according to the standard of proof required in criminal cases …







The case against the Whites is the latest and almost the last in a series of actions since the 1983 robbery brought by insurers for Brink’s-Mat against people either convicted or suspected of taking part in the robbery and of handling the proceeds.







Using the lower standards of proof in civil courts and in actions for seizure of assets, lawyers believe that they will recoup at least £20 million.’


Taken from an article by Stewart Tendler in The Times, 2 August 1995 © The Times 1995/nisyndication.com 1995
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Activity


Read these newspaper articles and answer the questions that follow.


SOURCE A
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‘High Court uses Twitter to issue injunction


The High Court has ordered an injunction to be served through the social networking site Twitter for the first time.


In yesterday’s ruling, the court said issuing the writ over the micro-blogging site was the best way to get to an anonymous tweeter who was impersonating a right-wing commentator.


The Twitter account, blaneysbarney, was impersonating Donal Blaney, a lawyer and Conservative blogger. The account, which was opened last month, features a photograph of Mr Blaney followed by a number of messages purporting to be by him.


The Court said that the unknown imposter should stop their activities and that they should reveal themselves to the court. The owner of the fake account will receive the writ next time they enter the site.’


Taken from an article in The Times, 2 October 2009 © The Times 2009/nisyndication.com
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SOURCE B




[image: ]


‘Couple sue wedding photographer


A newly married couple have successfully sued their wedding photographer after paying £1,450 for a “woefully inadequate” service.


Marc and Sylvia Day were presented with a disc full of pictures from the big day with heads chopped off, inattentive guests and random close-ups of vehicles. The cutting of the cake was missed and of the 400 images they were sent, only 22 met with their approval.


They have now been awarded compensation by a judge after winning a case for breach of contract against the photographer.


Deputy District Judge Keith Nightingale found in favour of the Days at Pontefract County Court and criticised the photographer Gareth Bowers for providing “inappropriate” photos and a “woefully inadequate” service.


He ordered him [Bowers] to pay back £500 from the £1,450 to the Days with £450 in damages, £100 for their loss of earnings and £170 in court fees.’


Adapted from an article by Paul Stokes in the Daily Telegraph, 5 October 2009
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SOURCE C
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‘Rip-off plumber danced jig of joy in OAP’s garden after overcharging her £6,000


A rogue plumber was spotted dancing a jig outside a frail pensioner’s house after he conned her out of nearly £8,000, a court heard.


Dodgy tradesman Russell Lane, 38, made no attempt to hide his joy after shamelessly ripping off Patricia Binks, 72, who had called for help after suffering a blocked drain.


But yesterday he was counting the cost of his dishonesty after the company he worked for was fined £15,000 in fines and costs.


Lane was also found guilty of fraud and is due to be sentenced in March. Bournemouth Crown Court heard Mrs Binks contacted Plumbers 24/7 Ltd after finding the number in Yellow Pages.


Lane, who was with a second unnamed man, produced paperwork he ordered Mrs Binks sign. It had no prices on and the men told her that if she didn’t sign they wouldn’t be able to carry out the work.


The men worked on the drains for five hours – then handed Mrs Binks a bill for £7,800. They produced a card machine and ordered her to pay the full amount immediately.


… Officials called in an expert to examine the work who found Lane overcharged Mrs Binks by £6,000.


The jury agreed the price charged by Lane was so significantly above a reasonable charge that the demand to pay that amount could only have been made dishonestly.’


Adapted from an article by David Pilditch, in the Daily Express online, 21 January 2016
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SOURCE D
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‘High Court awards £10m compensation to girl after NHS blunders left her brain damaged and blind from birth


A girl left with catastrophic brain damage by NHS blunders at her birth has won more than £10 million in compensation.


Ayla Ellison, who is now seven, suffered a severe haemorrhage in the womb as a result of staff negligence at Furness General Hospital in Barrow, Cumbria.


She has severe quadriplegic spastic cerebral palsy, the High Court in London heard. She also has epilepsy, is effectively blind and has to be fed using a tube.


Ayla was born at Furness General Hospital in Barrow, Cumbria in April 2007.


Awarding the payment, Mr Justice Warby said: “Ayla is totally immobile, with virtually no spontaneous ability to use her hands and arms.”


The award includes the £1.7 million cost of relocating and buying a home with a hydrotherapy pool.


She also gets more than £300,000 in general damages for her pain and suffering and loss of amenity. And annual payments rising from £125,000 to £290,000 a year to cover the increasing cost of care.’


Taken from an online article in the Mail Online, 19 February 2015
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SOURCE E
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A MAYORESS fiddled benefits while escorting her mayor husband to plush official functions.


Mrs Kraus avoided a jail sentence after paying back every penny of the £13 355.02 she was wrongly paid in pension credits over four years.


Swansea Crown Court heard she applied for pension credits in March 2010 after her husband’s business PK Executive Travel was wound up – saying the couple had no income.


But a year later independent Councillor Kraus began working again and taking home around £2000 a month from the National Trust.


An investigation was launched over the fraudulent claims, and Mrs Kraus later pleaded guilty to failing to notify a change in circumstances.


Mr Recorder Richard Booth QC said Mrs Kraus’ clean character, and that she had repaid the money, meant she would be spared a prison sentence or fine.


He said: “You are clearly remorseful. It’s neither necessary or appropriate to impose a sentence on you.”


The judge gave Mrs Kraus, from Llanion Park, Pembroke Dock, a conditional 12 month discharge.


Taken from an online article in the Express, 14 November 2016
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Questions





1  Identify which of these articles is referring to civil cases and which to criminal cases. (If you are not sure, check through the chart in Figure 1.2.)



2  Look at the articles that you have identified as criminal cases and state in which courts the defendants were tried.



3  Look at the articles that you have identified as civil cases and state which courts are mentioned.



4  One of the defendants in the criminal cases pleaded guilty. Which one was this?



5  The defendants in the other criminal case were found guilty because they were dishonest. Who made this decision?



6  In the criminal cases one defendant was sentenced on the day. List the different punishments used in the case. What was going to happen about sentencing the defendants in the other case?



7  In the civil cases two different types of remedy are mentioned. What are they?
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1.2.2 Public and private law


Within national law there is usually a clear distinction between public and private law. Public law involves the state or government in some way, while private law is concerned with disputes between private individuals or businesses. Both public and private law can be subdivided into different categories.


Public law


There are three main types of law in this category. These are:






1  Constitutional law: This controls the method of government and any disputes that arise over such matters as who is entitled to vote in an election, or who is allowed to become a Member of Parliament, or whether an election was carried out by the correct procedure.



2  Administrative law: This controls how ministers of state and public bodies such as local councils should operate. An important part of this is the right to judicial review of certain decisions. Judicial review allows judges to consider whether a decision (or a refusal to make a decision) is reasonable. If it is not, then the decision is reconsidered.



3  Criminal law: This sets out the types of behaviour that are forbidden at risk of punishment. A person who commits a crime is said to have offended against the state, and so the state has the right to prosecute them. This is so even though there is often an individual victim of a crime as well; for example if a defendant commits the crime of burglary by breaking into a house and stealing, the state prosecutes the defendant for that burglary, although it is also possible for the victim to bring a private prosecution if the state does not take proceedings. However, if there is a private prosecution, the state still has the right to intervene and take over the matter. At the end of the case, if the defendant is found guilty, the court will punish the defendant for the offence, because he or she has broken the criminal law set down by the state. The victim will not necessarily be given any compensation, since the case is not viewed as a dispute between the burglar and the householder. However, the criminal courts have the power to order that the offender pays the victim compensation and can make such an order, as well as punishing the offender.






Private law


This is usually called civil law and has many different branches. The main ones are contract, tort, family law, law of succession, company law and employment law. This section does not deal with the actual legal rules of any of these areas, only with the system for dealing with disputes. However, it is sensible to have some idea of what types of dispute may be involved in these areas of law, so look at the following situations:





•  A family complain that their package holiday did not match what was promised by the tour operator and that they were put into a lower grade hotel than the one they had paid for.



•  A woman has bought a new car and discovers the engine is faulty.



•  A man who bought a new car on hire purchase has failed to pay the installments due to the hire-purchase company.





All these situations come under the law of contract. There are, of course, many other situations in which contracts can be involved. Now look at the next list of situations; they are also civil matters, but of a different type.





•  A child passenger in a car is injured in a collision (the tort of negligence).



•  A family complain that their health is being affected by the noise and dust from a factory that has just been built near their house (the tort of nuisance).



•  A woman is injured by faulty machinery at work (the tort of negligence, but may also involve occupiers’ liability and/or employer’s duty under health and safety regulations).



•  A man complains that a newspaper has written an untrue article about him, which has affected his reputation (the tort of defamation).





All these cases come under the law of tort. A tort occurs where the civil law holds that, even though there is no contract between them, one person owes a legal responsibility of some kind to another person, and there has been a breach of that responsibility. There are many different types of tort, and the examples above demonstrate only some of them. Many cases arise from road traffic crashes, since drivers owe a duty of care to anyone who might be injured by their negligent driving.


Other divisions of private (civil) law concentrate on particular topics. Family law covers such matters as whether a marriage is valid, what the rules are for divorce and who should have the day-to-day care of any children of the family. The law of succession is concerned both with regulating who inherits property when a person dies without making a will, and also what the rules are for making a valid will. Company law is very important in the business world: it regulates how a company should be formed, sets out formal rules for running companies, and deals with the rights and duties of shareholders and directors. Employment law covers all aspects of employment, from the original formation of a contract of employment to situations of redundancy or unfair dismissal. As well as these areas of private law, there are also laws relating to land, to copyright and patents, to marine law and many other topics, so it can be seen that civil law covers a wide variety of situations.


1.2.3 International and national law



International law


International law is concerned with disputes between nations; much of this law comes from treaties that have been agreed by the governments of the countries. International law can be divided into public international law and private international law.


Public international law is concerned with treaty relationships between nations. Treaties can be made in respect of many different issues, such as trade between nations, global communications, international waters or the environment.


Some treaties are about the treatment of individuals within state boundaries. These can also cover a wide range of issues, such as human rights, refugees, migration and the treatment of prisoners.


Private international law regulates which nation’s laws should apply to disputes between private individuals. In today’s world this is very important since contracts are frequently made between businesses that are based in different countries. Such agreements may even relate to something that will happen in a third country. The laws of the various countries involved may be different.


Private international law is also referred to as ‘conflict of laws’, as it sets out rules as to which nation’s laws should be used to decide any dispute and to enforce the rights of the parties.


National law


National law is the law that applies within a country: each country will have its own national law and there are often wide differences between the law of individual countries; for example Scotland has its own law and legal system that are quite separate from the law and legal system that operate in England and Wales; while serious criminal cases are tried by jury in both systems, the Scottish jury has fifteen members and the decision can be made by a simple majority of eight to seven. In contrast, the jury in England and Wales has twelve members, at least ten of whom must agree on the decision.
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2 Common law and equity




[image: ]


Introduction


The law of England and Wales has been built up very gradually over the centuries. There is not just one way of creating or developing law; there have been, and still are, a number of different ways. These methods of developing law are usually referred to as sources of law. Historically, the most important ways were custom and decisions of judges. These became known as ‘common law’. Then, as Parliament became more powerful in the eighteenth and early nineteenth centuries, Acts of Parliament were the main source of new laws, although judicial decisions were still important as they interpreted the Parliamentary law and filled in gaps where there was no statute law (statute law is explained in Chapter 4). During the twentieth century and into the twenty-first century, statute law and judicial decisions have continued to be the major sources of law. In addition Parliament can delegate the power to make law to other bodies. This is called delegated legislation. All these sources of law have combined to make the present-day law as indicated by Figure 2.1.


All these sources of law are examined in turn in this chapter and Chapters 3, 4, 5 and 6.
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2.1 Common law


In Anglo-Saxon times there were local courts that decided disputes, but it was not until after the Norman Conquest in 1066 that a more organised system of courts emerged. This was because the Norman kings realised that control of the country would be easier if they controlled, among other things, the legal system. The first Norman king, William the Conqueror, set up the Curia Regis (the King’s Court) and appointed his own judges. The nobles who had a dispute were encouraged to apply to have the king (or his judges) decide the matter.


2.1.1 The development of common law


As well as this central court, the judges were sent to major towns to decide any important cases. This meant that judges travelled from London around the country that was under the control of the king. In the time of Henry II (1154–89) these tours became more regular and Henry divided up the country into ‘circuits’ or areas for the judges to visit. Initially the judges would use the local customs or the old Anglo-Saxon laws to decide cases, but over a period of time it is believed that the judges on their return to Westminster in London would discuss the laws or customs they had used, and the decisions they had made, with each other. Gradually, the judges selected the best customs and these were then used by all the judges throughout the country. This had the effect that the law became uniform or ‘common’ through the whole country, and it is from here that the phrase ‘common law’ seems to have developed.



2.1.2 Definitions of common law


Common law is the basis of English law today: it is unwritten law that developed from customs and judicial decisions. The phrase ‘common law’ is still used to distinguish laws that have been developed by judicial decisions from laws that have been created by statute or other legislation (see Figure 2.1); for example murder is a common-law crime while theft is a statutory crime. This means that murder has never been defined in any Act of Parliament, but theft is now defined by the Theft Act 1968.
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Common law also has another meaning, in that it is used to distinguish between rules that were developed by the common-law courts (the King’s Courts) and the rules of equity that were developed by the Lord Chancellor and the Chancery courts.


A common-law system can also be contrasted with ‘civil law’ or ‘code’ system. In countries with a common-law system, decisions by the judges are considered law and have the same force of law as statutes. In countries with a civil law (code) system, the courts follow the code and decisions by the judges have less importance.



2.2 Custom


Custom refers to rules of behaviour that develop in a community without being deliberately invented. There are two main types of custom: general customs and local customs.


2.2.1 General customs


Historically these are believed to have been very important in that they were, effectively, the basis of English common law (see Section 2.1). It is thought that following the Norman Conquest (as the country was gradually brought under centralised government) the judges appointed by the kings to travel around the land making decisions in the king’s name based at least some of their decisions on the common customs. This idea caused Lord Justice Coke in the seventeenth century to describe these customs as being ‘one of the main triangles of the laws of England’. However, other commentators dispute this theory.


2.2.2 Local customs


This is the term used where a person claims that he is entitled to some local right, such as a right of way or a right to use land in a particular way, because this is what has always happened locally. Such customs are an exception to the general law of the land, and will operate only in that particular area.


The judges, from the earliest times, established a series of rigorous tests or hurdles that had to be passed before they recognised any local custom. These tests still exist today and are used on the very rare occasions that a claim to a right comes before the courts because of a local custom. To pass the test, the custom must:





•  have existed since ‘time immemorial’



•  have been exercised peaceably, openly and as of right



•  be definite as to locality, nature and scope



•  be reasonable.





It is very unusual for a new custom to be considered by the courts today and even rarer for the courts to decide that it will be recognised as a valid custom, but there have been some such cases; for example in Egerton v Harding (1974) the court decided that there was a customary duty to fence land against cattle straying from the common. Another case was New Windsor Corporation v Mellor (1974) where a local authority was prevented from building on land because the local people proved there was a custom that they had the right to use the land for lawful sports. Although customs may develop, they are not part of the law until recognised by the courts; it is the judges who decide which customs will be recognised as enforceable at law.
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2.3 Equity


Historically this was an important source and it still plays a part today with many legal concepts having developed from equitable principles. The word ‘equity’ has a meaning of ‘fairness’ and this is the basis on which it operates when adding to English law.


2.3.1 The development of equity


Equity developed because of problems in the common law. Only certain types of case were recognised. The law was also very technical; if there was an error in the formalities the person making the claim would lose the case.


Another major problem was that the only remedy the common-law courts could give was ‘damages’; that is, an order that the defendant pay a sum of money to the plaintiff (now claimant) by way of compensation. In some cases this would not be the best method of putting matters right between the parties; for example in a case of trespass to land, where perhaps the defendant had built on his neighbour’s land, the building would still be there and the plaintiff would have lost the use of that part of his land. In such a situation the plaintiff would probably prefer to have the building removed, rather than be given money in compensation.


People who could not obtain justice in the common-law courts appealed directly to the king. Most of these cases were referred to the King’s Chancellor, who was both a lawyer and a priest, and who became known as the keeper of the king’s conscience. This was because the Chancellor based decisions on principles of natural justice and fairness, making a decision on what seemed ‘right’ in the particular case rather than on the strict following of previous precedents. The Chancellor was also prepared to look beyond legal documents, which were considered legally binding by the common-law courts, and to take account of what the parties had intended to do.


To ensure that the decisions were ‘fair’ the Chancellor used new procedures such as subpoenas, which ordered a witness to attend court or risk imprisonment for refusing to obey the Chancellor’s order. The Chancellor also developed new remedies that were able to compensate plaintiffs more fully than the common-law remedy of damages. The main equitable remedies were: injunctions, specific performance, rescission and rectification. These are all still used today and are explained more fully in Section 2.3.3.


Eventually a Court of Chancery under the control of the Chancellor came into being that operated these rules of fairness or equity. Equity was not a complete system of law; it merely filled the gaps in the common law and softened the strict rules of the common law.



Conflict between equity and common law


The two systems of common law and equity operated quite separately, so it was not surprising that this overlapping of the two systems led to conflict between them. One of the main problems was that the common-law courts would make an order in favour of one party and the Court of Chancery an order in favour of the other party. The conflict was finally resolved in the Earl of Oxford’s case (1615) when the king ruled that equity should prevail; in other words, the decision made in the Chancery court was the one that must be followed by the parties. This ruling made the position of equity stronger and the same rule was subsequently included in s 25 of the Judicature Act 1873.


2.3.2 The operation of equity


Initially, as already stated, there were few guidelines for chancellors to use. However, as time went on a series of maxims were developed that formed the basis of the rules on which equity operated. As equity became more formal, judges became more likely to follow past decisions. Today the doctrine of judicial precedent (explained in Chapter 3) applies to cases involving equity, just as it applies to cases involving the common law.



Equitable maxims


Many of the rules on which equity is based are expressed in a series of sayings. The most important of these maxims are as follows.





•  Equity looks to the intention and not the form: This was applied in the case of Berry v Berry (1929) where a deed was held to have been altered by a simple contract. Under common-law rules, a deed could only be altered by another deed, but equity decided that as the parties had intended to alter the deed, it would be fair to look at that intention rather than the fact that they got the formalities wrong.



•  He who comes to equity must come with clean hands: In other words, an equitable principle or remedy will not be granted to a plaintiff who has not acted fairly. This is shown in D & C Builders Ltd v Rees (1965) where a small building firm had done work for Mr and Mrs Rees. The total bill was £732, of which Mr and Mrs Rees had paid £250 in advance. When the builders asked for the remaining £482, the Reeses, who knew the builders were in financial difficulties and needed money urgently, claimed that the work had not been done properly and they were only prepared to pay £300. The builders reluctantly agreed to accept the £300 ‘in completion of the account’, but afterwards sued the Reeses for the remaining £182. At common law, part payment of a debt is not considered as satisfying the debt and the builders could claim the extra. Equity, however, has a doctrine of equitable estoppel (see SubSection 2.3.4) under which the courts can declare that the plaintiff is prevented (estopped) from asking for the rest. Lord Denning, in the Court of Appeal, refused to apply the doctrine of equitable estoppel because the Reeses had taken unfair advantage of the fact that they knew the builders were in financial difficulties. So far as equity was concerned the Reeses had not come to court with ‘clean hands’.



•  Delay defeats equity: A plaintiff must not wait too long before making a claim as this might lead to unfairness to the other party. In Leaf v International Galleries (1950) a plaintiff was sold a painting that both parties mistakenly believed was by Constable. The court did not award the equitable remedy of rescission, since there had been a delay of five years between the contract and the discovery that the painting was not by Constable.



•  Equity will not suffer a wrong to be without a remedy: This allows equity to create new remedies where otherwise the plaintiff would not have an adequate remedy for the case and would only be able to claim the common-law remedy of damages. This maxim allows equity to continue to develop new remedies when they are needed, such as freezing orders and search orders, which are discussed at the end of SubSection 2.3.4.





2.3.3 Equitable remedies


As already stated, one of the important aspects of equity was that it created new remedies to supplement the common-law remedy of damages. However, these remedies are discretionary, so that the court does not have to grant them even if the plaintiff wins the case. This is in contrast to the common-law remedy of damages that will be awarded to a winning plaintiff as of right. An equitable remedy will only be granted where the court thinks it is fair in all the circumstances. If a party ignores an equitable remedy this is considered contempt of court and the court can fine that party or even send them to prison. The following are the most important equitable remedies.



Injunctions


An injunction is an order to one of the people involved in the case to do something or not to do something. Where the court orders one of the parties to do something it is called a mandatory injunction; where the order is to refrain from doing something it is called a prohibitory injunction.


Injunctions are used today in all sorts of situations; for example in Kennaway v Thompson (1980) the court granted an injunction restricting the times when power boats could be raced on a lake. In Warner Brothers v Nelson (1937) an injunction was issued ordering the actress Bette Davis not to make a film with another film company as that would have been a breach of her contract with Warner Brothers.


A plaintiff may be awarded both damages and an injunction. The damages will be as compensation for the past problems; for example the noise and nuisance of the racing boats in Kennaway v Thompson, and an injunction to prevent (or limit) the event occurring in the future.


An injunction can also be granted to protect one party’s rights while waiting for the case to be heard. This is called an interlocutory injunction. Since the case has not been tried the courts have strict guidelines on when an interlocutory injunction should be granted. Basically such an injunction will only be ordered if it is felt that, during the time that the parties have to wait for the case to be heard, one party would suffer irreparable harm that could not be put right by an award of damages at the end of the case.



Specific performance


This is an order that a contract should be carried out as agreed. It is granted only in exceptional circumstances where the court feels the common-law remedy of damages could not adequately compensate the plaintiff; for example in a contract to purchase land. Specific performance is never granted to order someone to carry out personal services, such as singing at a concert; nor is it granted for a breach of contract where one of the parties is a minor.



Rescission


This is another remedy in contract cases and it aims to return the parties as far as possible to their pre-contractual position. So, if a contract involved in buying goods was rescinded, the buyer would have to return the goods to the seller and the seller would have to return the purchase price to the buyer.



Rectification


Under this the court will order that where a mistake has accidentally been made in a document so that it is not a true version of what the parties agreed, that document should be altered to reflect the parties’ intention.


Freezing order


Even in the twentieth century the courts were still developing new equitable remedies. One of these was the freezing order (formerly known as a Mareva injunction). The order came from the case of Mareva Compania Naviera SA v International Bulk Carriers SA (1975). The freezing order can be made where there is a risk that one party in a case will move all their assets out of the United Kingdom before the case against them is tried. The effect of the order is that third parties (such as banks) who have assets owned by the party in their control must freeze those assets so that they cannot be removed from the account. This is important as, at the end of the case, it means there will be assets available to pay any damages or costs that the court awards.


Search order


This order was also created in the twentieth century and was formerly known as an Anton Piller order. It allows the claimant to search the defendant’s premises and remove any documents or other material that could help the claimant to prove his case. Such an order was first used in Anton Piller KG v Manufacturing Processes Ltd (1976) and it ordered the defendant to allow the claimant to search his premises and take away any documents or other material that could be relevant to the case. The thought behind it is to prevent the defendant destroying any goods or documents that could be used as evidence in the case.


2.3.4 The relevance of equity today


Equitable rights, interests and remedies remain important in the law today. Concepts such as mortgages and trusts are equitable concepts. They are both founded on the idea that one person owns the legal interest in property but has to use that property for the benefit of another. This other person is said to have an equitable interest in the property.


Today mortgages are a common way to get the finance to buy a home. In fact it is difficult to imagine life today without mortgages – the vast majority of homeowners buy their property with the aid of a mortgage. Trusts are widely used in setting up such matters as pension funds, as well as within families when property is settled on younger members of the family or between husband and wife.


New concepts


Equity can still create new concepts in the law. This happened on a number of occasions in the twentieth century.


Another equitable concept developed in the twentieth century was the ‘deserted wife’s equity’. This was the idea that where a husband deserted his wife and children, the wife had an equitable interest in the matrimonial home, even if it was solely owned by the husband. This allowed the wife to remain in the home while the children were dependent. This right for partners was eventually put into an Act of Parliament in the Matrimonial Homes Act 1967.


Modern use of equitable remedies


Equitable remedies are still important and used in a variety of circumstances. Two examples of the use of injunctions have already been given in SubSection 2.3.3. In one an injunction was used to limit the number of times power boats could race in order to prevent the plaintiff from having to suffer too much noise and inconvenience. In the other an injunction was granted to prevent an actress from breaking her contract with a film company.
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Case example


Central London Property Ltd v High Trees House Ltd (1947)


One development was equitable or promissory estoppel. This was first suggested by Lord Denning in Central London Property Ltd v High Trees House Ltd (1947) (more usually referred to as the High Trees case). In that case a block of flats in South London was leased to a company for a period of 99 years, and the company then sublet individual flats to residents. During World War II many people moved out of London because of the bombing, so that it was difficult to let the flats. The main landlord agreed that while the war lasted, the company leasing the block of flats need only pay half the normal rent. After the war the landlord claimed the full rent again. Denning (at that time a High Court judge) decided that they were entitled to it but, in his judgment, he also considered what the legal position would have been if the landlord had tried to claim for the full rent during the war. Strictly speaking the original contract for the 99 year lease would have allowed the landlord to make such a claim. However, Denning said that the landlord would have been estopped from claiming. Since this case the law has recognised that in some situations it would be inequitable (or unfair) to allow one party to rely on the strict terms of the contract when they had led the other party to believe that they would not do so.
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Injunctions are often used today. They can be ordered in cases of domestic violence as a protection for the abused partner. Such an injunction often forbids the violent partner from entering the premises where the other partner is living or even going within a certain distance of the place. Injunctions are also used to prevent trespass to land or to prevent excessive noise, or smoke or other nuisances. They are used in employment law in various situations; for example a former employee can be prevented from disclosing trade secrets to anyone, or an injunction may be granted against a trade union to prevent unlawful industrial action.
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If you look back to the newspaper article in Source A in Chapter 1 in SubSection 1.2.1, there is an example of an injunction being served via the internet, showing that it is a remedy that can adapt to modern life.


Modern equitable remedies


The courts have been prepared to expand equitable remedies, though the principle that they are discretionary still remains. Two twentieth-century expansions were Mareva injunctions and Anton Piller orders.


Both these equitable remedies have been absorbed into the civil court procedure rules. The Mareva injunction is now known as a freezing order and the Anton Piller order as a search order.


From all of this it can be seen that equity still has a role to play in the modern legal system, and that it can still create new concepts and remedies to fit the justice of particular cases.
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Test Yourself




  1  Explain what is meant by custom.


  2  What tests are used to decide if a custom should be law today?


  3  What was the origin of the term ‘common law’?


  4  Explain the difference between a common-law legal system and a code-based legal system.


  5  Briefly explain what is meant by equity.


  6  Give two reasons why equity developed.


  7  If there is a conflict between common law and equity, which must be followed?


  8  Give one maxim of equity and explain it using an example.


  9  Give one type of remedy developed by equity.



10  Explain one modern development of equity.
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Examination questions





1  How far is it true to say that Equity continues to have relevance today? Illustrate your answer with examples and case law.
Cambridge AS and A Level Law 9084 Paper 11 Q1 May/June 2014
Reproduced by permission of Cambridge International Examinations.




2  Assess the contribution made by Equity to the development of English law.
See the Appendix for the full question and accompanying source material.
Cambridge AS and A Level Law 9084 Paper 21 Q2 b May/June 2013
Reproduced by permission of Cambridge International Examinations.
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3 Doctrine of precedent
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Introduction


Judicial precedent refers to the source of law where past decisions of the judges create law for future judges to follow. This source of law is also known as case law. Decisions of the judges were very important historically to the development of the common law.


Judicial precedent remains a major source of law today. The level of the court making the decision is important when considering whether other courts have to follow it.
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3.1 The doctrine of stare decisis



The English system of precedent is based on the Latin maxim stare decisis et non quieta movere (usually shortened to stare decisis), which loosely translated means: ‘stand by what has been decided and do not unsettle the established’. This supports the idea of fairness and provides certainty in the law.


3.1.1 Ratio decidendi



Precedent can only operate if the legal reasons for past decisions are known, therefore at the end of a case there will be a judgment – a speech made by the judge giving the decision and, more importantly, explaining the reasons for that decision. In a judgment the judge is likely to give a summary of the facts of the case, review the arguments put to him by the advocates in the case, and then explain the principles of law he is using to come to the decision. These principles are the important part of the judgment and are known as the ratio decidendi, which means ‘the reason for deciding’ (and is pronounced ‘ray-she-o des-id-end-i’). This is what creates a precedent for judges to follow in future cases. Sir Rupert Cross defined the ratio decidendi as:




‘any rule expressly or impliedly treated by the judge as a necessary step in reaching his conclusion’.





3.1.2 Obiter dicta



The remainder of the judgment is called obiter dicta (‘other things said’) and judges in future cases do not have to follow it. Sometimes a judge will speculate on what his decision would have been if the facts of the case had been different. This hypothetical situation is part of the obiter dicta and the legal reasoning put forward may be considered in future cases, although, as with all obiter statements, it is not a binding precedent.


A major problem when looking at a past judgment is to divide the ratio decidendi from the obiter dicta, as the judgment is usually in a continuous form, without any headings specifying what is meant to be part of the ratio decidendi and what is not.


3.1.3 Judgments


There can be more than one speech at the end of a case, depending on the number of judges hearing the case. In courts of first instance there will be only one judge and therefore one judgment. However, in the appeal courts – the Divisional Courts, the Court of Appeal and the Supreme Court (formerly the House of Lords) – cases are heard by at least two and, usually, three judges. In fact, in the Supreme Court, the panel of judges must consist of an uneven number, so it could be three, five, seven or even nine.


The fact that there are two or more judges does not mean that there will always be several judgments, as it is quite common for one judge to give the judgment and the other judge/judges simply to say ‘I agree’! However, in cases where there is a particularly important or complicated point of law, more than one judge may want to explain his legal reasoning on the point. This can cause problems in later cases as each judge may have had a different reason for his decision, so there will be more than one ratio decidendi (the plural of ratio being rationes).


As well as learning the Latin phrases ratio decidendi, obiter dicta and stare decisis, there are some English phrases that are important for understanding the concept of judicial precedent. These are original or declaratory precedent, binding precedent and persuasive precedent.


3.1.4 Original precedent


If the point of law in a case has never been decided before, then whatever the judge decides will form a new precedent for future cases to follow; that is, it is an original precedent. As there are no past cases for the judge to base his decision on, he is likely to look at cases that are the closest in principle and he may decide to use similar rules. This way of arriving at a judgment is called reasoning by analogy. Some legal commentators used to hold that the judge is only declaring what the law is (that is, the law has always been there, but it is the first time a judge has had to decide it). This view holds that judges do not create law; they merely declare what it has always been. Nowadays it is accepted that judges do have a lawmaking role in these situations – when a new point has to be decided, the judge is creating new law.
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Case example


Hunter and others v Canary Wharf Ltd and London Docklands Development Corporation (1995)


This idea of creating new law by analogy can be seen in this case. Part of the decision involved whether the interference with television reception by a large building was capable of constituting an actionable private nuisance. The facts of the case were that in 1990 a tower known as the Canary Wharf Tower was built by the first defendant in an enterprise zone in East London. The tower was about 250 metres high and over 50 metres square. The claimant, and hundreds of others suing with her, claimed damages from the first defendant for interference over a number of years with reception of television broadcasts at their homes in East London. The interference was claimed to have been caused by the tower. See the following Activity.
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Activity


Read the following extract from the judgment in the case of Hunter and others v Canary Wharf Ltd and London Docklands Development Corporation.
Then answer the questions on the next page.
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‘When the case was heard on appeal in the Court of Appeal, Lord Justice Pill giving judgment said:


“Lord Irving (counsel for the defendants) submits that interference with television reception by reason of the presence of a building is properly to be regarded as analogous to loss of aspect (view). To obstruct the receipt of television signals by the erection of a building between the point of receipt and the source is not in law a nuisance. In Aldred’s Case (1610) Wray CJ cited what he had said in Bland v Moselely: ‘for prospect, which is a matter only of delight and not of necessity, no action lies for stopping thereof, and yet it is a great recommendation of a house if it has a long and large prospect…But the law does not give an action for such things of delight.’


“I accept the importance of television in the lives of very many people. However, in my judgment the erection or presence of a building in the line of sight between a television transmitter and other properties is not actionable as an interference with the use and enjoyment of land. The analogy with loss of prospect is compelling. The loss of a view, which may be of the greatest importance to many householders, is not actionable and neither is the mere presence of a building in the sight line to the television transmitter.”’


[image: ]





Questions





1  In respect of the interference with television reception, with what did Lord Justice Pill draw an analogy?



2  Do you think that the judge was correct to make an analogy between the two situations? Give reasons for your answer.



3  By drawing this analogy, does it mean that the claimant won or lost the case?
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3.1.5 Binding precedent


This is a precedent from an earlier case that must be followed even if the judge in the later case does not agree with the legal principle. A binding precedent is only created when the facts of the second case are sufficiently similar to the original case and the decision was made by a court that is senior to (or in some cases the same level as) the court hearing the later case.


3.1.6 Persuasive precedent


This is a precedent that is not binding on the court, but the judge may consider it and decide that it is a correct principle, so he is persuaded that he should follow it. Persuasive precedent comes from a number of sources as explained below:


Courts lower in the hierarchy


Such an example can be seen in R v R (1991) where the House of Lords (now the Supreme Court) agreed with and followed the same reasoning as the Court of Appeal in deciding that a man could be guilty of raping his wife. In this case the judgment of the Court of Appeal was persuasive and the House of Lords decided to follow it.


Decisions of the Judicial Committee of the Privy Council


This court is not part of the court hierarchy in England and Wales and so its decisions are not binding, but, since many of its judges are also members of the Supreme Court, their judgments are treated with respect and may often be followed. An example of this can be seen in the law on remoteness of damages in the law of tort and the decision made by the Privy Council in the case of The Wagon Mound (No 1) (1961). In later cases courts in England and Wales followed the decision in this case.


This means that law made as a result of a case from another country can have an effect on the law in England and Wales.
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Case examples


A-G for Jersey v Holley (2005)


The majority of the Privy Council (six out of nine judges) ruled that in the defence of provocation (which used to be a defence to a charge of murder), a defendant is to be judged by the standard of a person having ordinary powers of self-control. This was contrary to an earlier judgment of the House of Lords. As a result, there were conflicting decisions from the House of Lords and the Privy Council.


R v Mohammed (2005)


Although a decision by the Privy Council is not binding on English courts, in this case the Court of Appeal followed Holley rather than the decision of the House of Lords.


R v James; R v Karimi (2006)


A five-member Court of Appeal confirmed that the decision in Holley should be followed by courts in England and Wales.


[image: ]





Statements made obiter dicta



This is clearly seen in the law on duress as a defence to a criminal charge, where the House of Lords in R v Howe (1987) ruled that duress could not be a defence to a charge of murder. In the judgment the Lords also commented, as an obiter statement, that duress would not be available as a defence to someone charged with attempted murder. When, later, in R v Gotts (1992) a defendant charged with attempted murder tried to argue that he could use the defence of duress, the obiter statement from Howe was followed as persuasive precedent by the Court of Appeal.



A dissenting judgment


Where a case has been decided by a majority of judges (for example two to one in the Court of Appeal), the judge who disagreed will have explained his reasons. If that case goes on appeal to the Supreme Court, or if there is a later case on the same point that goes to the Supreme Court, it is possible that the Supreme Court may prefer the dissenting judgment and decide the case in the same way. The dissenting judgment has persuaded them to follow it.
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