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Introduction



WHO THIS BOOK IS FOR



Anyone who is not a family lawyer! That is, anyone who is seeking or contemplating a divorce, or anyone whose spouse has issued divorce proceedings against them. Even if you are separating from your spouse and do not wish to divorce at this time, this book will be useful to you as many of the principles remain the same, especially with regard to arrangements for children and sorting out finances (see also the section on separation agreements below).



WHY DO YOUR OWN DIVORCE?



To save money! Even if the divorce is completely straightforward, and there are no arrangements for children and finances to sort out, a solicitor will typically charge between £500 and £1000 to deal with the divorce for you, not including court fees. If there are arrangements for children or finances to sort out, then the solicitor’s fees are likely to be many times that sum. Even if you cannot deal with everything yourself, dealing with one aspect (say, the divorce itself) without a solicitor will result in you making considerable savings in legal costs.



WHAT IF MY SPOUSE HAS A SOLICITOR?



Don’t worry, this does not have to mean that you are at a disadvantage. This book will take you through all of the procedures and deal with all of the principles that you need to know to ensure that you achieve a similar result, in a similar time, to what you would achieve if you had a solicitor yourself. Your spouse’s solicitor will have to deal with you in the same way they would deal with your solicitor.


If possible, keep all communication with your spouse’s solicitor civil (and they should do likewise). Do not use letters as an opportunity to say all the bad things you want to say about your spouse – this will get you nowhere and reduce the chance of reaching agreement. Keep everything relevant to the issues at hand, as indicated by this book.


Keep copies of all correspondence with your spouse’s solicitor and make a dated note of any telephone conversations.



WHAT IF I NEED A SOLICITOR MYSELF?



I believe that, with the help of this book, the majority of readers will be able to deal with their divorce and sort out arrangements for children and finances without having to instruct a solicitor. However, there may be times when matters become too complex for any reasonably capable person to deal with without legal help, and some occasions when you will have to instruct a solicitor, for example when a house sale or transfer is required (mortgage lenders will insist that a solicitor or licensed conveyancer deal with such transactions). This book will always inform you when this is the case and, where appropriate, give you some indication of the likely cost involved.


If you do need to instruct a solicitor (other than simply for conveyancing work) then I would recommend that you consult one who is a member of Resolution, an organisation of family lawyers whose members follow a code of practice that promotes a non-confrontational approach to family problems. Such an approach reduces animosity, increases the chance of settlement (thereby reducing costs) and, above all, is in the best interests of children. For details of Resolution, including how to find a Resolution member, see Appendix 2.



DO I WANT A DIVORCE?



This may sound like a stupid question – if you’re reading this book, you’ve already decided that you want a divorce. However, before rushing to court you should ask yourself: am I absolutely certain that my marriage has irretrievably broken down? Remember, if it has not then the action of issuing divorce proceedings is likely to put an end to any chance of a reconciliation. If you are in any doubt, consider seeking marriage guidance at Relate (for details, see Appendix 2). If your spouse does not want to go to Relate, they can always advise you on your own. If it is clear that you and your spouse will separate (or if you have already separated), but it is not clear that the marriage is over, consider entering into a separation agreement, as described in the next section.



SEPARATION AGREEMENTS



It is quite common that a husband and wife will separate but neither will want to take divorce proceedings at that time. They will, however, want to sort out financial arrangements, and ensure that those arrangements are finalised (so far as possible – arrangements can only be completely finalised by a court order when a divorce takes place). In these circumstances, a written separation agreement (or deed) is usually drawn up. A typical example separation agreement can be found in Appendix 1. Note that such an agreement cannot deal with pension sharing (see Chapter 4), which requires a court order.


Note also that, as indicated above, separation agreements are not 100% final, as they do not prevent the court in any future divorce proceedings from ordering a different financial settlement, on the application of either party. However, courts do like parties to agree matters and therefore if the settlement set out in the separation agreement is broadly reasonable then the court is less likely to order something different. The principles set out in Chapter 4 will help you to reach an agreement that is broadly reasonable. If the parties have both taken some legal advice before signing the agreement (or even if one party has and the other party has chosen not to) then the court is even more likely to uphold it.


Two other points on separation agreements: firstly, they often include a term along the lines that if the parties are still separated after two years have elapsed since the date of the separation, then either party may then issue divorce proceedings on the basis of two year’s separation, and the other party will consent to the divorce (see Chapter 1, and paragraph 9 of the example separation agreement). Note, however, that such consent is not binding – consent has to be given to the court at the time of the divorce proceedings, and either party may change their mind before the proceedings are issued. However, a clause such as the one in the example agreement is all that can be done at the time of the separation, and is obviously an indication that both parties intend to consent. The second point is that the clause does not preclude either party from issuing divorce proceedings before the two year period has elapsed, for example if the other party commits adultery during that period.


What if the terms of a separation agreement are breached, for example one party refuses to implement the agreed terms of a financial/property settlement? Well, a separation agreement is a contract, so I suppose that theoretically the other party could sue for breach of contract, but I’ve never heard of it being done. In practice, that party would issue divorce proceedings and apply to the divorce court for a financial/property settlement – see Chapter 4. If a child maintenance agreement is breached, that party can make an application for child support to the Child Support Agency – see Chapter 3.



LIMITATIONS OF THIS BOOK



A book this size could not possibly cover every eventuality, and nor does it attempt to. For example, the book will not deal in detail with defended divorces, complex financial issues or children disputes, or serious cases of domestic violence. I will try to deal with the most common situations, but even something that starts off quite straightforward can become complex or out of the ordinary. In such cases, I will try to give basic advice and, where possible, an indication of where to go for further help.



HOW TO USE THIS BOOK



Read the relevant parts of this book before taking any action. So, if you want a divorce, have no minor children and have no finances to sort out, read Chapter 1, the consent order sections of Chapter 4 and Chapter 7. If you want a divorce, have minor children and finances to sort out, you will need to read Chapters 1 to 4, Chapters 6 and 7.


A large part of this book comprises advice on how to prepare the various documents required to comply with the relevant procedure (divorce, children application, financial application, and so on). In most cases the advice refers to example documents contained in Appendix 1. I suggest that you read through the example document before reading the advice upon how to complete it, which is contained in the main text.


Note that in this book the law is as stated at May 2009, as are all fees quoted in the book.



ABOUT THE AUTHOR



I qualified as a solicitor in 1985. Since then I have specialised in divorce and family matters. I was one of the first members of the Law Society’s Family Law Panel (now the Family Law Accreditation Scheme) and am a long-time member of Resolution, formerly the Solicitors Family Law Association. I am also the author of the Family Lore blog (www.familylore.co.uk) and Family Lore Focus (www.familylorefocus.com).
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Divorce



A BRIEF OUTLINE OF DIVORCE PROCEDURE



The procedure on an undefended divorce is essentially a five-stage process:




	The party taking the divorce proceedings (the ‘petitioner’) issues (i.e. files with the court) the divorce petition together with supporting documents. The court will process the papers and send copies to the other party, along with an acknowledgement of service form.


	The other party (the ‘respondent’) completes and files the acknowledgement of service, indicating (amongst other things) whether or not he or she intends to defend the divorce. The court will send a copy of the form to the petitioner.


	If the divorce is not defended, the petitioner can then apply to the court for the divorce to proceed. This is known as ‘applying for directions’.


	If the court is satisfied that the petitioner is entitled to a divorce, it will fix a date for the pronouncement of the decree nisi, and notify both parties. It is not normally necessary to attend court when the decree nisi is pronounced.


	
After six weeks have elapsed since the date the decree nisi is pronounced the petitioner can apply for the decree absolute, finalising the divorce. The court will then seal the decree absolute and send copies to both parties.





A flowchart showing the basic procedure is shown in Figure 1.1.


Note: A divorce petition cannot be issued until one year has elapsed from the date of the marriage. This is an absolute bar, but note that it does not prevent the petitioner from presenting a petition based on matters that occurred before the expiration of the one-year period.


The first thing the petitioner needs to do is to decide upon the ground for divorce.



THE GROUND FOR DIVORCE



There is in fact only one ground for divorce – that the marriage has irretrievably broken down. However, the petitioner will have to prove irretrievable breakdown by proving one or more of the following:
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Figure 1.1 Simplified divorce procedure




	
That the respondent has committed adultery and the petitioner finds it intolerable to live with the respondent (although for all practical purposes you do not really need to prove that you find it intolerable to live with the respondent). Note that adultery means the physical act of adultery – it is not sufficient to say that your spouse is having an affair or even that they are living with someone else. What this means in practice is that the adultery will usually have to be admitted, unless a child has been born to the relationship. Accordingly, you will need to ensure that your spouse is prepared to admit the adultery for the purpose of the divorce (preferably in writing – see the example confession statement in Appendix 1), before issuing proceedings. If you issue divorce proceedings on the basis of adultery and are then unable to prove that adultery, you will not be able to proceed with the divorce. Note also that you cannot rely upon your spouse’s adultery if you and he or she live together for more than six months after you have found out about the adultery (unless the adultery is still continuing).


A common question is whether or not to name the other person involved in the adultery (the ‘co-respondent’). There is no obligation to name the co-respondent and my advice is not to do so unless you want to claim costs against them. If the co-respondent is named then they will become a party to the proceedings and they will therefore have to be served with the divorce petition. Often, they will not acknowledge receipt of the petition and the petitioner will then have to go to the trouble and expense of proving that the co-respondent has received it – see the section below on service of the papers. You should therefore think very carefully before naming the co-respondent.




	
That the respondent has behaved in such a way that the petitioner cannot reasonably be expected to live with the respondent (unreasonable behaviour).


Note:






	A period or periods of living together after the last incident of unreasonable behaviour will be disregarded if the length of that period or those periods was six months or less. In other words, if you are still living with your spouse the petition should be issued within six months of the last incident of unreasonable behaviour.


	Unreasonable behaviour does not need to include violence – it can be any behaviour that you consider to have been unreasonable.


	It is preferable not to mention children in allegations of unreasonable behaviour, if possible.


	It is not sufficient to say that you and your spouse have ‘drifted apart’ or similar. There must be some element of fault on the part of your spouse.


	Allegations of unreasonable behaviour should preferably be in concise numbered sub-paragraphs, including the first incident, the worst incident and the most recent incident. For more information, see the section on drafting the petition below and the example petition in Appendix 1.











	That the respondent has deserted the petitioner for a continuous period of at least two years immediately preceding the presentation of the divorce petition (two years’ desertion). You can safely ignore this one – desertion is extremely rare, and I have not come across a divorce petition based upon it in more than 20 years of doing divorce work.


	
That the parties have lived apart for a continuous period of at least two years immediately preceding the presentation of the divorce petition (two years’ separation) and the respondent consents to the divorce.


Note:






	That ‘separation’ usually means living in two entirely separate households. It is possible to be living separately albeit under the same roof, but this means completely separate, including sleeping separately, cooking and washing separately, and having separate financial arrangements.


	That any period not exceeding six months or periods not exceeding six months in total that you resume living with your spouse will not prevent a divorce on this basis, but that period or those periods will be added to the total. For example, if you separate and then live together for three months, you will not be able to divorce on this basis until at least two years and three months have elapsed since the original date of separation.


	Obviously, you will need to check that your spouse will consent, before issuing divorce proceedings on this basis. If you issue the divorce and your spouse does not then consent, you will not be able to proceed.











	That the parties have lived apart for a continuous period of at least five years immediately preceding the presentation of the divorce petition (five years’ separation) – without requiring the respondent’s consent. Note that the same principles regarding separation and resumption of cohabitation as under paragraph (d) (1) and (2) apply. Note, though, that if the divorce is on the basis of five years’ separation the respondent can oppose the divorce on the basis of ‘grave financial or other hardship’. It is therefore important that financial arrangements are considered (or preferably agreed) before issuing a divorce petition on this basis.






THE PETITION



The next thing you will need to decide is which court to use. Divorces are dealt with by county courts, but not all county courts deal with divorce. For details of how to find your local divorce county court, see Appendix 4. Note that you do not have to use your nearest court – you may issue proceedings in any divorce county court. However, if the court is some distance from the matrimonial home then the respondent may request a transfer to the local court, especially if it is necessary to attend court for a hearing. The court will normally agree to such a request, which will cause a delay whilst the papers are transferred to the local court.


Once you have decided upon the basis of the divorce and which court to use, you can begin drafting the divorce petition. It is important that the petition is drafted correctly, as errors in it can at best cause further expense and delay while it is amended, or at worse they can make the document invalid, with the result that you have to start over again.


Now look at the example divorce petition in Appendix 1. The document essentially comprises five parts: the heading; the main body, in numbered paragraphs; the prayer (a throwback to when divorces were dealt with by ecclesiastical courts), which sets out what you are asking for from the court; the signature section; and the backsheet. With the exception of five-year separation divorces (see below), most divorce petitions contain the same sections and paragraphs.


The following deals with each section of the petition in turn.


The heading


Insert the name of the court (delete ‘Principal Registry’, if the divorce is not being issued there (if it is, delete the words ‘In the [blank] County Court’). Leave the space after ‘No.’ blank – this is where the court will insert the case number. Insert your current full name after the words ‘This petition is issued by’, then insert the full current name of your spouse after the words ‘The other party to the marriage is’.


The main body


The numbering of the following paragraphs corresponds with the numbering of the paragraphs in the main body of the petition:




	The first paragraph sets out the details of the marriage, which must comply with the details set out in the marriage certificate (if you do not have the certificate see the section below regarding filing the papers with the court, for details of how to obtain a certified copy). You will need to insert the date of the marriage, the full names of both parties at the time of the marriage (petitioner first) and the place of the marriage. Be careful with the place of the marriage – the wording must be the same as in the marriage certificate (make sure you don’t misspell ‘Register Office’!).







	If you have changed your name since the date of the marriage (for example, by signing a change of name deed or by retaining a maiden name) you should state and explain this here, for example, ‘Since the date of the marriage the name of the petitioner has changed by deed and he/she is now known as . . .’ or ‘Since the date of the marriage the name of the petitioner has changed as she retained her maiden name and is known as . . .’.


	You should state similar details in respect of the respondent’s name, if you believe it has changed since the date of the marriage.







	State the last address at which you and your spouse last lived together as husband and wife.


	
This paragraph is required in order to show the court that it has jurisdiction to deal with the divorce, rather than a court in another country. This can cause some confusion but in the vast majority of cases it is quite straightforward, especially if both parties have always lived in England and Wales. The terms ‘habitually resident’ and ‘domiciled’ are used in what follows. ‘Habitually resident’ means what it says, and the country in which you are ‘domiciled’ is essentially the country in which you live, or would be living if you were not (temporarily) living where you are currently – i.e. the country to which you intend to return, having not emigrated on a permanent basis. With this in mind, you will need to insert whichever of the following paragraphs applies:






	‘The petitioner and respondent are both habitually resident in England and Wales.’


	‘The petitioner and respondent were last habitually resident in England and Wales and the petitioner [or the respondent] still resides there.’


	
‘The respondent is habitually resident in England and Wales.’


	‘The petitioner is habitually resident in England and Wales and has resided there for at least one year immediately prior to the presentation of this petition.’ Followed by the address or addresses where you lived during that year and the length of time you lived at each address.


	‘The petitioner is domiciled and habitually resident in England and Wales and has resided there for at least six months immediately prior to the presentation of the petition.’ Followed by the address or addresses where you lived during those six months and the length of time you lived at each address.


	
‘The petitioner and the respondent are both domiciled in England and Wales.’


If you are in any doubt which, if any, of the above paragraphs applies to you then you should take advice – a Citizens Advice Bureau (CAB) should be able to help (for details of how to find your nearest CAB, see Appendix 2).














	State the occupation and residence address of both parties, as at the date of the petition. If either party is not working then just state that they are ‘unemployed’. It is also acceptable to use the terms ‘househusband’ or ‘housewife’ as an occupation, if appropriate. If you do not wish to disclose your address, for example because your spouse has been violent towards you and you do not want them to know your whereabouts, then you will need to ask the court for permission to omit your address from the petition. This is done by filing with the petition a short affidavit setting out the reasons for omitting your address. If the application is granted, the petition may proceed and you may omit your address from any further documents filed in the proceedings.


	For each child who is a child of both parties, or treated as a child of the family (see the section on Arrangements for Children below), state the child’s full name (including surname) and their date of birth, unless they are over 18 (in which case state ‘over 18’). If a child is aged 16 or 17, state whether they are at school/college, training for work or working full time. If there are no children, simply delete the word ‘except’.


	Where there are other children born to the wife during the marriage, their full name (including surname) and their date of birth, unless they are over 18 (in which case state ‘over 18’) should be inserted. If you are the husband, the paragraph should read: ‘No other child, now living, has been born to the respondent during the marriage (so far as is known to the petitioner) except’ – then state the details. If you are the wife, the paragraph should read: ‘No other child, now living, has been born to the petitioner during the marriage except’ – then state the details. In either case, if there are no children, simply delete the word ‘except’. If there is a dispute over whether a living child is a child of the family, insert an additional paragraph: ‘The petitioner alleges that [name of child] is [not] a child of the family’.


	If there are or have been no other court proceedings with reference to the marriage (or to any child of the family) or between the petitioner and respondent with reference to any property of either or both of them, then leave this paragraph as it is in the example. If there are or have been any such proceedings, add the word ‘except’ to the end of the paragraph and state the name of the court involved, the nature of the proceedings and details (including dates) of any court orders. If the proceedings related to the marriage itself, state whether you and the respondent resumed cohabitation after any order was made. If any proceedings relating to the marriage are still continuing in another country then their details will go in paragraph 9, so you can simply state ‘except as set out in paragraph 9 below’.


	If there are or have been any proceedings in the Child Support Agency, add the word ‘except’ to the end of the paragraph and then give the date of the application to the Agency and details of the child support calculation made.


	If there are any continuing foreign court proceedings relating to the marriage, add the word ‘except’ to the end of the paragraph, then give details of the country, the court, the date the proceedings began, the names of the parties, details of any orders made and the date of any future hearing. (If there are any such proceedings then the court will decide whether you may proceed with your petition before those proceedings have been decided.)


	If the divorce is based on five years’ separation then you must state here whether an agreement or arrangement has been made or is proposed to be made between the parties for the support of the petitioner or respondent or any child of the family. If so, set out details of the agreement/arrangement. This paragraph should be deleted or omitted if the divorce is not based on five years’ separation.


	
This paragraph sets out the ground for divorce and should not be altered.


	
Here you will need to set out the fact that you are relying upon to show that the marriage has irretrievably broken down, as follows:






	
Adultery: ‘The respondent has committed adultery with [a man] [a woman] [or – if you wish to name the co-respondent insert their name and afterwards the words ‘(hereinafter called the ‘co-respondent)’] and the petitioner finds it intolerable to live with the respondent.’


	
Unreasonable behaviour: ‘The respondent has behaved in such a way that the petitioner cannot reasonably be expected to live with the respondent.’


	
Desertion: ‘The respondent has deserted the petitioner for a continuous period of at least two years immediately preceding the presentation of this petition.’


	
Two years’ separation : ‘The parties to the marriage have lived apart for a continuous period of at least two years immediately preceding the presentation of the petition and the respondent consents to a decree being granted.’


	
Five years’ separation: ‘The parties to the marriage have lived apart for a continuous period of at least five years immediately preceding the presentation of the petition.’


Note that, save for detailing the co-respondent in a petition based upon adultery, the wording of these paragraphs should not be altered.
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