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Introduction


American government is dysfunctional, and anyone tuned in to politics sees evidence of it every day. As a decision-maker, Congress is inexcusably bad. It is immobilized, impotent, and utterly incapable of taking responsible, effective action on behalf of the nation.


So why is this happening? The most common view is that Congress’s problems are due to the polarization of the Republican and Democratic Parties over the last few decades. By this rendering, if the nation could just move toward a more moderate brand of politics—say, by reforming primary elections or campaign finance—Congress could get back to the way it functioned in the good old days, when it (allegedly) did a fine job of making public policy. And then all would be well.1


But this just isn’t so. Polarization has surely been detrimental to American government. Yet even if the political conditions of the good old days could somehow be re-created, it is wrong to think that Congress would then function admirably. The brute reality is that the good old days were not good. With relatively few exceptions, Congress has always been incapable of crafting effective policy responses to the nation’s problems.2


Congress’s most fundamental inadequacies are not due to polarization. Nor are they of recent vintage. They are baked into the institution. Congress is an irresponsible, ineffective policymaker largely because it is wired to be that way—and its wiring is due to its constitutional design. The Constitution ensures that members of Congress are electorally tied to their local jurisdictions, that they are highly responsive to special interests and narrow constituencies, and that these forces—which we will refer to, summarily, as parochial forces—profoundly shape their approach to policy. Congress as a whole reflects the parochialism of its members. It is not wired to solve national problems in the national interest. It is wired to allow hundreds of parochial legislators to promote their own political welfare through special-interest politics. And that is what they typically do.3


Much as Congress deserves to be everyone’s favorite whipping boy, then, its pathologies are not really of its own making. They are rooted in the Constitution, and it is the Constitution that is the fundamental problem. The pathologies that the Constitution creates, moreover, are not limited to Congress. They extend to the entire system of governance. This happens, in no small part, because the Constitution puts Congress right at the center of the system by granting it the authority to make the laws, and its pathologies inevitably infect every other niche and component of government. Congress is not just one of three branches of government. The founders made Congress—and all the localism and special interests it channels—the first branch of government, expecting it to be the most important and consequential, with the second (the executive) and third (the judiciary) fully expected to trail behind.


These system-wide problems are considerably worsened by the very hallmark of the Constitution’s approach to democratic governance: its much-celebrated separation of powers. The founders embraced separation of powers some 225 years ago, when the nation was a simple agrarian society of roughly four million people. Government was not expected to do much, and the founders—mainly worried about avoiding “tyranny of the majority” and other populist excesses—purposely designed a government that couldn’t do much. Separation of powers was their structural means of accomplishing that. Its myriad checks and balances made governmental action very difficult and thus stacked the deck in favor of the status quo.


This approach to governance may have been fine for a simple agrarian society in the late 1700s. Or maybe not. Whatever the case, that time is long gone and it isn’t coming back.4 Americans today inhabit a profoundly different world. The United States of the twenty-first century is an exceedingly modern, postindustrial, highly interconnected, technologically advanced, fast-changing country that is awash in serious social problems—from terrorism to pollution to drugs to poverty, and on and on—that government is fully expected to address and try to resolve. Modern society also generates, quite inevitably, all sorts of basic social needs—for economic growth, a stable money supply, transportation systems, health care, retirement, education, and much more—that the government is called upon to deal with, and that can readily become serious problems if they are not handled well.


In today’s times, these issues are very real, very pressing, and very consequential—and government must act, and act effectively, if it is to protect and promote the well-being of the nation. How it should act, of course, is a matter of partisan and ideological controversy. Liberals tend to favor top-down programs run by the government itself, and they tend to favor higher levels of spending and taxes. Conservatives are more likely to favor governmental approaches designed to give private-sector actors the incentives to mitigate the problems at hand, and they tend to favor lower levels of spending and taxes. Yet most conservatives and liberals can agree that—while their favored approaches differ markedly—government needs to take some sort of action in addressing the nation’s major problems, and it needs to do so effectively. Whatever the policy approach, money should be spent wisely and efficiently, and problems should actually get solved.


American government lacks the capacity to do these things. Part of the reason, of course, is that separation of powers makes it difficult for government to act. Ours is a system of government in which power is parceled out, authority is divided, and the various branches of government, quite by design, are set against one another. But there is more to the government’s incapacity than even this conveys. As we’ll explain in the chapters to follow, the same constitutional wiring ensures that, when government does act, it tends to produce weak, cobbled-together, patchwork policies that lack coherence and are not effective. To make matters worse, even when those policies are shown—through actual experience—to be ineffective and greatly in need of fixing, they typically do not get fixed; they tend to live on despite their manifest inadequacies, creating an ever-growing conglomeration of programs that don’t solve society’s problems but continue to soak up society’s resources.5


We can’t blame the founders for any of this. They had no idea what modern society would look like, what its problems would be, or what kind of government might be appropriate for the modern era. They weren’t clairvoyant. Indeed, they knew they weren’t—and they assumed that, as society changed over time in whatever ways, future generations would change the Constitution to meet new and evolving needs.6 But for the most part, future generations didn’t do that. The Constitution—again, due to its original design—has proven difficult to amend, and fundamental changes to the organization of government have mostly been off the table.


The upshot is that the United States of today is burdened with a government designed for a bygone era. The times have radically changed, but the core of the Constitution—separation of powers, with a parochial Congress at its center—has not, leaving the nation with a government that is out of sync with the society it is supposed to be governing. It is a relic of the past.


Most of this book is devoted to explaining why this is so. The connection between the Constitution and ineffective government is not on the public’s radar screen, and it needs to be. Huge majorities distrust the federal government these days. Many are sharply critical of the president. And Congress is regarded with thinly veiled contempt.7 But the Constitution? It is above the fray—and above criticism, embraced with the kind of abiding reverence usually associated with religion. Public officials do bad things. The government does bad things. But the Constitution is good. And if the government and its officials fail the nation in various ways—which they do, regularly—then it is their fault, not the Constitution’s.


Viewing the Constitution as beyond criticism is a big mistake. The Constitution is an antiquated document, imposed on modern America from the distant past, and it has enormous consequences for how the nation is governed, for how well it functions, and for countless important aspects of our everyday lives. There should be nothing off-limits about exploring the Constitution’s impacts. These are matters of objective fact, and they need to be studied, assessed, and openly debated if Americans are to have a clear sense of why their government is disappointing them and what can be done about it. This book is our attempt to encourage new thinking along these lines.


We don’t want to stop, however, with an analysis that points to the Constitution as a fundamental source of ineffective government. We also want to take the next step and consider what can be done about it. What can the nation do to bring its government into sync with modern times?


If we allow ourselves to pursue pie-in-the-sky alternatives, the possibilities are many. These would include the most obvious option: a parliamentary system—which is the form of government that prevails, with some variation, in every developed democracy but our own.8 A reasonable case can be made that if the United States could design a new government from scratch, a parliamentary system of some kind would be superior to the separation-of-powers system our nation is burdened with now. It is not an accident that the countries of Europe and Scandinavia did not follow America’s constitutional lead and that the new democracies of Eastern Europe, which formed in the 1990s, didn’t either. As a practical matter, however, there is no chance that the United States is ever going to adopt a parliamentary system—or in any fundamental fashion, do away with separation of powers—as such a transformation would require a wholesale rewriting of the Constitution. So there is no point, here in this book, in considering these as live possibilities or assessing their merits.


At the other end of the spectrum are reforms that might be doable, such as those that we mentioned earlier, like addressing party primaries or campaign finance. But while these are much discussed nowadays, and while they surely direct attention to obvious problems afflicting American politics, they don’t get to the most fundamental source of ineffective government, which is the Constitution.


In our view, the best path to major improvement is a middle course between these two extremes: a course that is pragmatic because it is within the realm of possibility, but also takes direct aim at the fundamentals that most need to be addressed. The problem is that the nation is burdened with an outdated Constitution. The solution is to update it. As we will show, this can be done in a way that is exceedingly simple, is low in risk, and leaves almost the entirety of the Constitution still in place—including separation of powers—but nonetheless promises to have great payoffs for effective government.


What we’re suggesting, stated most generally, is a simple reform that makes Congress less central to the legislative process and presidents more central. The rationale for diluting Congress’s importance is straightforward. Congress is wired to behave in ways that undermine effective government, and as a practical matter, nothing much can be done about that. Its members are rooted in their states and districts, they are wide open to special-interest influence, they are concerned about their own political welfare, and with rare exceptions they are collectively incapable of rising above their parochialism and fragmentation to craft truly effective policies for the nation. That being so, the path to effective government requires moving Congress from the front seat of legislative policymaking to the back seat, where its pathologies can do less damage.9


The nation is far better off with presidents in the front seat. Just as legislators are wired to behave in certain distinctive ways, so are presidents—but their wiring is very, very different, and it actually propels them to be champions of effective government. This is true regardless of whether the presidents are Republicans or Democrats, conservatives or liberals, insiders or outsiders. All presidents share basically the same wiring, and they can be counted upon to behave in the same basic ways.


Crucial features set presidents apart from members of Congress. The first is that presidents are truly national leaders with national constituencies who think in national terms about national problems—and they are far less likely than legislators to become captive to narrow or local special-interest pressures. They are politicians. They are not perfect. Their policy agendas won’t please everyone. But compared to members of Congress, they are paragons of national leadership.


Second, presidents occupy the highest office in the land, having reached the pinnacle not only of their careers but of their entire lives—and as a result, invariably, they are strongly motivated by concerns about their legacies. Their legacies, in turn, are ultimately defined—by historians, most notably—not on the basis of day-to-day public opinion or short-term events but rather on the basis of demonstrated success in crafting durable, effective policy solutions to important national problems. Members of Congress are not driven by such lofty concerns. They are famously myopic, incremental, and parochial; they think about the next election; and they use policies for short-term and often local advantage.


Third, presidents are chief executives motivated and positioned to provide a coherent approach to the whole of government, whereas Congress can provide nothing of the sort. Its hundreds of members are mainly concerned about the various parts of government that matter to them as parochial politicians. Congress takes a piecemeal approach to the countless separate policies, programs, and agencies of government while presidents care about the entire corpus of government and about making it work.


For these reasons, presidents are wired to be the nation’s problem-solvers in chief and to use the powers of their leadership to promote effective government. They have great difficulty, however, following through on these motivations. The Constitution sees to it—purposely, by design—that they are significantly limited in the formal powers they wield and heavily constrained by the checks and balances formally imposed by the other branches, particularly Congress. Presidents cannot require Congress to act, they don’t control the legislative process, they can’t determine the content of public policy—and the nation, as a result, is saddled with a constitutional system that makes it virtually impossible to take advantage of what presidents have to offer as the champions of effective government.


Something needs to be done about that. Fortunately, this challenge can be met without a radical transformation of the Constitution and a risky leap into the unknown. Under the reform we’re proposing, the Constitution remains basically the same. So does Congress. So does separation of powers. The reform involves a simple, straightforward constitutional amendment that changes the way policy decisions get made: giving presidents broad and permanent agenda-setting power, and thereby moving Congress to the back seat of policymaking and presidents to the front.


A ROAD MAP TO THIS BOOK


Reform is called for when a system of government is mired in poor performance, as the American system surely is. In the usual course of events, reform proposals are a dime a dozen. Every pundit in the country seems to have ideas about what to do, and most of these ideas are either impractical or simply won’t work to bring about significantly better government. If reforms are going to be successful, they need to be based on more than a recognition that the system is doing badly. They need to be based on an understanding of what is wrong. Only when it is known why a system is performing poorly, and thus what the fundamental sources of its problems are, can the nation—or anyone or any group—have a good sense of what changes will be most productive.


Our main purpose in writing this book is to promote such an understanding—and, in particular, to show that the Constitution lies at the heart of the nation’s problem of ineffective government. In our view, the Constitution needs to be the focus of attention. It is the most fundamental source of the system’s problems and the place to begin in really understanding them. The Constitution is more than two hundred years old, and for all its merits—which we recognize and admire—it imposes a structure of government on modern America that is woefully outdated and entirely ill-suited to the dynamics and demands of modern society. Its Congress is at the center of government—and pathological. Its separation of powers makes coherent, effective policy virtually impossible. Its presidents are champions of effective government, but heavily constrained and underpowered. The system as a whole doesn’t work.


Our primary goal here, then, is to understand the nature of the problem—and only then, with that as a basis, to point the way out with a reform that flows from the same logic. This is a big job, and a serious one. It also requires that we cover a lot of ground. But we hope to do it in a way that readers find interesting and enlightening and that weaves a simple, seamless perspective on government that makes good sense and promotes understanding.


In Chapter 1, we discuss the ideas and values that went into the founders’ original design of the Constitution, the kind of government they created for their simple agrarian nation, and the massive social and economic changes that took place during the late 1800s and early 1900s. These changes gave rise, quickly and dramatically, to a modern industrial nation wholly out of sync with an already outdated government, and in so doing spawned the most powerful movement for governmental reform the nation has ever seen: the Progressive movement, which swept American politics from about 1880 through 1920. The Progressives (who are not to be confused, we should emphasize, with the liberals of today)10 were partially successful at creating a more modern form of government—led by a more powerful president—but the fundamentals of the original constitutional system remained intact. And as time went on, society continued to change at a dizzying pace, leading to an ever-widening gap between the needs of society and the capacities of government.


In Chapter 2, we focus on Congress during the modern era (mainly, from the mid-1900s through the 2000s), showing that it is often incapable of taking action on issues of crucial importance to the nation; that when it does act, it tends to produce cobbled-together policies that are ineffective at resolving the problems they supposedly address; and that when policies are known to have fixable flaws, the flaws don’t actually get fixed, and the ineffective policies live on. Throughout, we illustrate these congressional traits with policy examples that range from health care to immigration to shipping to agriculture to education to welfare. And more.


In Chapter 3, we turn our attention to presidents. We explore what motivates them, why they are champions of effective government, what they have done throughout modern history to try to increase their power, and how they have sought to bring coherent policy change—typically in the face of daunting constraints and the usual minefield of congressional opponents. Here, too, we illustrate by discussing a range of substantive problem areas: climate change, social security, health care, and energy independence.


In Chapter 4, we present our proposal for reform. It involves a simple, well-tested decision model that moves presidents to the center of the policy process and stands to have big payoffs for effective government. We go on to consider the possible downsides, which are minimal, as well as whether it offers a feasible path to reform given the realities of American politics, which it does.


When all is said and done, what we most want to do in this book is to put the focus squarely on fundamentals. The Constitution was and remains a truly remarkable achievement in the history of human governance. But it was never designed to provide a government for modern America, and the nation is heavily burdened by the antiquated government it does provide. We are all prisoners of the past. Americans need to recognize as much—and do something about it.
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The Constitution, Social Change, and the Progressives
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Why is American government so ineffective? The answer can’t be determined by staring at today’s obvious dysfunctions—the partisan squabbling, the empty posturing, the almost complete inability to take action on serious social problems—and trying to figure out who or what is responsible for them. Nothing we can currently observe is really to blame in any fundamental sense. These things are symptoms, not causes. The causes have been there for ages, rooted in the Constitution.


Viewed objectively and shorn of the emotion people often bring to it, the Constitution is a few pages of rules and prescriptions, written more than two hundred years ago, that set out a design for American government and specify how its various components are supposed to operate. There was no guarantee at the time, nor has there ever been, that these rules and prescriptions would prove perpetually well suited to the governance of the nation. Indeed, by erecting an array of institutional impediments to lawmaking and putting Congress at the very center of its design, the founders built a government that would prove entirely ill-equipped to take on the challenges of a modern nation.


In order to make sense of today’s failures of governance, therefore, we need to go back to the nation’s beginnings and gain historical perspective. That is what we do in this chapter, but the ground that we cover here is more than just history. It is essential for understanding where the problems of today come from and how deeply rooted they are.


THE FOUNDERS’ VALUES


The Constitution was written for a starkly different time, by men whose values and practical concerns were very much a product of that era. Like Americans of today, they valued democracy. And like Americans of today, they wanted a government that could effectively address the nation’s pressing social problems. But these commonalities suggest a bond that is tighter and deeper than it really is. In fact, the authors of the Constitution did not think about democracy in anything like the way modern Americans do. And the practical problems they wanted the government to address were strikingly different as well. These differences in values and concerns are crucial. For the founders wrote the Constitution based on their values and their concerns, and we are living with the Constitution that they wrote.1


In the late 1700s the world was filled with nondemocratic forms of government, and the founders—living and acting in that context—were true champions of the cause of democracy and individual rights. Their values were revolutionary at the time. We might also say that, construed at a very abstract level, their values have proven to be timeless, in the sense that they continue to be embraced by Americans today, and indeed by people all over the globe.2


The Constitution powerfully advanced these timeless values. On a grand scale, for the citizens of an entire nation, the Constitution inaugurated the world’s first democratic government.3 And its Bill of Rights, added within the first few years, was a radical assertion that all citizens had certain inalienable rights that governments were bound to respect and uphold. By any standard, these were watershed developments in the history of human governance. Americans of that era could be supremely proud of what the founders had created. Americans today can be equally proud.


Yet we cannot put a halo over the Constitution—or the founders—and simply stop there. For once we get beyond the timeless abstractions of democracy and individual rights, it doesn’t take much digging to discover that many of the founders’ more specific ideas and values, if transported to the modern world, would be regarded by almost all Americans as totally unacceptable, and in some cases truly abhorrent. This is hardly surprising. The founders lived more than two hundred years ago, and we cannot expect them to have thought exactly as we do. Yet the differences are consequential for us today, and by paying attention to them we are better able to appreciate why having the founders speak for us—and design a government for us—is a formula that guarantees a bad institutional fit.


The kind of democracy the founders sought to create, and did create, was a very peculiar form of democracy indeed, one that probably would not even be called a democracy today. Part of the reason the founders were so undemocratic has to do with the particularly privileged social class from which they came. As a group, they were American aristocrats. Most were wealthy property owners and very privileged. George Washington, much admired then as now for his exploits on the battlefield and as the “father of our country,” was one of the richest men in America. Many founders owned huge plantations or farms or were successful in business.


Since the publication in 1913 of Charles A. Beard’s controversial treatise, An Economic Interpretation of the Constitution of the United States, historians have wrangled over how profound a role the founders’ own property interests and the protection of their privileged social positions played in their design of the Constitution. But by any reasonable account, most of the founders did not want—and indeed, feared—a democratic government in which ordinary citizens would actually have the power, through their votes, to engage in genuine self-government. As James Madison himself put it in Federalist, No. 10, such a democracy threatened to bring about “a rage for paper money, for an abolition of debts, for an equal division of property, or for any other improper or wicked project.”4 Some of these men, such as Thomas Jefferson and Benjamin Franklin, were more sanguine about popular control than others. And some, like Alexander Hamilton and John Adams, were even more worried about popular control than Madison and overt in wanting to put the American aristocracy securely in charge.


In approaching the design of a new constitution, then, the founders were faced with a difficult democratic puzzle—namely, as historian Richard Hofstadter put it, that “if the masses were turbulent and unregenerate, and yet if the government must be founded upon their suffrage and consent, what could a Constitution-maker do?”5 The founders’ solution to the puzzle, on the whole, was to favor a form of democracy that, by its formal architecture, would diffuse and weaken the political expression of populist sentiment and ensure that the public at large could not gain control of the new government.


As this jaundiced view of the public only begins to suggest, probably the most striking value gap separating the founders from modern Americans centers on the notion of political equality, and thus of who in a democracy should actually count. This is very much in evidence, as we will see, in the structure of government that the founders ultimately devised, in the central roles carved out for aristocrats like themselves, and in the very limited and indirect roles they provided for ordinary citizens. But it is also reflected in their approach to that most fundamental of democratic questions: who gets to vote?


The founders did not answer this question in their writing of the Constitution. They left it to the states to determine for themselves within their respective boundaries. But it is very clear that, although the founders expressed diverse ideas on this issue, they did not think about the right to vote—or political equality—as we do today. Most of the founders appeared quite comfortable with the notion that voting might well be restricted to white males who owned property (or paid a certain amount in taxes). This approach had been quite common across the states in the decades prior to the Constitution’s adoption, and it continued to be common afterward—reflecting a widespread belief among leaders that voting should be restricted to stakeholders who had vested interests in the well-being of their states and communities, as well as the independence to resist corruption.6 Madison was quite explicit that some deference to property made good sense, as there was a clear danger that those without property might use their political power for redistributionist ends.


Because America at that time was a rural nation of farmers, property ownership was high among white adult males, and the great majority of this particular group was qualified to vote in most states. But other Americans were not. Women were seen as having a proper place in the home and family but not in politics, and there was no general sympathy among the founders and other leaders for allowing women to vote. Among the states, only New Jersey did so—beginning in 1776 (although property restrictions were attached)—but the state legislature put an end to the women’s vote in 1807.7 There was little support for Native American suffrage. And while African American men who were free—and owned property—were allowed to vote in some states and localities, the overwhelming majority of blacks in America were slaves and, of course, could neither vote nor engage in politics in any meaningful capacity. Indeed, the Constitution specifically recognized slaves as but partial human beings—each counting as three-fifths of a person—for the purpose of determining how many representatives each state would receive in the new Congress.8


In juxtaposing these early times with our own, the exclusion of women from the right to vote is by today’s standards an egregious violation of modern American values and an unjustifiable relegation of half the population to subordinate status. Important as that is, however, it is surely the slavery issue more than any other that crystallizes just how far the founders’ values departed from our own. We could say, once again, that the founders were products of their times—and that the existence and perpetuation of slavery, given the historical context, shouldn’t blemish their considerable democratic achievements. But to do so would give them more credit than they deserve. It is one thing for the founders to believe that only white male property owners should vote, and thus to deny women and others the right to participate on an equal basis. But it is quite another for them to allow—much less to actively participate in—the enslavement of other human beings. Anyone who thinks the founders were “like us” in their fundamental values would do well to ponder their tolerance of and involvement in slavery.


It might be comforting to imagine that the founders were essentially forced to accept a reality—concentrated in the southern states, backed by southern power—that they absolutely needed to accommodate if the thirteen states were to become one nation, and that they as moral individuals were horrified by slavery and wanted it eliminated. But this just isn’t the case. Many founders were themselves slave owners—including, among many others, such prominent figures as George Washington, Thomas Jefferson, James Madison, John Hancock, John Jay, Patrick Henry, Richard Henry Lee, and Samuel Chase. No one forced them to own slaves. They did it voluntarily in their own economic interest. Many expressed qualms about slavery, even opposed it, in their public writings. But having qualms didn’t stop them from owning slaves and doesn’t somehow excuse them.


Slave-owning, we should note, was also exceedingly common among the first presidents of the United States. George Washington owned slaves throughout his presidency and continued to own them until the day he died. Thomas Jefferson also owned slaves throughout his presidency and was one of the largest slave owners in all of Virginia. Andrew Jackson, the iconic man of the people whose presidency is said to have signaled the rise of the common man, also owned slaves while president—and prior to that, he had actually been in the slave-trading business. Overall, of the first twelve presidents of the United States, ten were slave owners during their adult lives, most of them during their presidencies. Only John Adams and his son, John Quincy Adams, rejected the institution of slavery in their deeds as well as their words.9


This is a sad and shocking history that historians are familiar with but that most Americans only dimly appreciate.10 We recount it here not to denigrate the founders (or the early presidents) but simply to present them objectively and drive home the point that the age in which they lived was astoundingly different from ours, even when it comes to the most basic value of political equality. The founders often used much the same language as modern Americans in speaking about equality. Doubtless the most inspirational expression to be passed on to us from America’s founding era is Jefferson’s, from the Declaration of Independence: “We hold these truths to be self-evident, that all men are created equal.” But as even the brief discussion provided here serves to illustrate, the founders did not believe that all men are created equal, and certainly not that women are the equals of men. Nor did they believe that ordinary people should control their own government, or even that most people should have any right to vote.


The Founders did believe in democracy, in a limited sense and at a very abstract level, which was a revolutionary thing for its time. But they feared the very people who populated their new nation. And as we will see, they purposely erected a government that kept ordinary Americans at a far and convoluted distance from real power. These were their values. In truly important respects, they are not the values of modern America.


A PRACTICAL SEARCH FOR EFFECTIVE GOVERNMENT


In writing the Constitution, the founders were acting on their values, but they were also doing something very practical in the context of their own lives: they were crafting a new government that they hoped would prove effective at meeting the basic needs of the new nation.


Since 1777, the thirteen states had been bound together by their first attempt at a constitution, the Articles of Confederation, but it had proven a miserable failure, putting the nation through “an unequivocal experience of the inefficacy of the subsisting federal government,” in Hamilton’s words.11 The Articles had created a confederation of sovereign states, not an institutional structure that was capable of genuine governance. It had allowed for no executive leadership, no executive agencies, no judiciary, and no power to tax, and thus it had created a government too weak to address the basic and troubling problems that the states collectively faced at the time, including the debts of war, local rebellions, foreign threats, and a fragmented domestic economy. The founders wanted a new and very different form of government that would be capable of addressing these problems effectively, and they sought to write a new constitution that would give them one.


But they also feared governmental power. How, then, to proceed? They saw the challenge before them as a balancing act and an exercise in political engineering. Their job was to create, through structural design, a democratic national government with sufficient power to govern and take effective action—but not so much power that it could get out of control, dominate the states, and suppress individual liberties.


During their own era, the reality of governance throughout most of the Western world was one of monarchy and/or absolutism, and thus of excessive governmental power concentrated in the executive. One of the founders’ great fears, then, was that in allowing for executive leadership through what would become the presidency, they might open the gates to despotism. They wanted an executive powerful enough to lead the new nation but not powerful enough to bring the threat of executive tyranny and the resurrection of the monarchy, or something like it. There would be no king for America. Their design of a new government would see to that.12


But executive despotism was not the founders’ greatest fear. Their greatest fear was that democracy would lead to “tyranny of the majority,” and thus that the legislature, if allowed to be the voice and vehicle of ordinary citizens, might well give rise to populist excesses that would threaten the rights of those not in the majority—including, notably, their property rights. The often turbulent and disruptive experiences of their own state governments, prior to the Constitution’s adoption, helped to convince Madison and many others that these fears were well grounded. In his words, “the legislative department is everywhere extending the sphere of its activity, and drawing all power into its impetuous vortex.”13


The problem with the legislature—which, as the lawmaking body, would stand at the center of their government—ran deeper than its potential control by majorities. The deeper problem was that it stood to give powerful expression to the many “factions” in society that would inevitably seek to use government to their own ends. And “the latent causes of faction,” Madison observed, “are sown in the nature of man. . . . A zeal for different opinions concerning religion, concerning government, and many other points . . . [has] divided mankind into parties, inflamed them with mutual animosity, and rendered them much more disposed to vex and oppress each other than to co-operate for their common good.”14 In designing a new government, then, the most fundamental challenge was to control what Madison called the “mischiefs of faction,” which were associated with threats to property and the ominous prospect of tyranny of the majority. The legislature was not to be trusted and was especially dangerous. But the executive was not to be trusted either. In fact, no one was really to be trusted because all people from all walks of life were inclined to act in their own special interests and, indeed, might well try to dominate others if given half a chance.


So what kind of government might possibly work? The founders’ solution was a government that no one could actually control—no person, no faction, no simple majority. The government would operate as a system, whose outputs—laws for the nation—would be generated through the interdependent actions of a host of differently situated, potentially antagonistic players. The key principle in designing such a system to public advantage lay in Madison’s dictum: “Ambition must be made to counteract ambition.”15


The way to do this, he and the other founders determined, was through a separation of powers. The core functions of government—the legislative power to make the law, the executive power to implement the law, and the judicial power to interpret the law—would be formally placed in separate branches of government. Each would exercise certain powers that were uniquely its own. But their powers would also overlap, allowing them to check and balance one another. This would actually be a governmental system, as political scientist Richard Neustadt described it many years later, of “separated institutions sharing power.”16


Historically, the founders were the first to put such a governmental scheme into national practice. But in figuring out how to proceed, they weren’t flying blind. Instances and discussions of “mixed” governmental arrangements, of which they were well aware, went back at least to Aristotle and the Roman Republic. The thirteen colonies had various forms of mixed governments themselves, offering vivid examples that the founders studied in detail. And influential thinkers of their era, including John Locke, William Blackstone, and Montesquieu, made strong arguments for limited government that the founders much admired. Montesquieu—nearly a contemporary, dying in 1755—was their guiding spirit. He was the one who most fully developed the theory of three separate branches of government and checks and balances. He also argued for dividing the legislature into two houses: one elected by commoners, one composed of noblemen and propertied elites, with the consent of both needed to pass any given law, thus allowing each house to check the other within the legislative branch.17


THE CONSTITUTION


Under the intellectual leadership of Madison, the new American Constitution would bear the indelible stamp of Montesquieu’s ideas. Given a political world in which no one could be trusted, not even the majority of American voters, separation of powers seemed to square the circle. In the eyes of the founders, it allowed them to create a government with sufficient formal power to be effective at addressing the problems of their day. At the same time, it allowed them to create a government whose power was so ingeniously parceled out that ambition would counteract ambition, no faction could tyrannize over others, and personal liberty and property would be secure.


The founders recognized Congress as the first branch of government and granted it the single most important power in the new American republic: the power to make the laws. But the founders created a divided institution. The House of Representatives would reflect the interests of ordinary people, and its members—apportioned by population—would be elected by voters in local districts. The Senate, by contrast, would give equal weight to each of the states—large and small, regardless of population—and its members, expected by the founders to be prominent elites like themselves, would be chosen by state legislatures. Both chambers would need to consent for a bill to become law, allowing each chamber to check the other in protecting its distinctive constituencies. Most important, the Senate could block any populist excesses that might arise from the more democratically based House, providing an immediate line of defense against “tyranny of the majority.”18


Congress was the centerpiece of the founders’ new government. But the nation also had a great need for executive leadership—for the energy, dispatch, and capacity for action that the Articles had failed to provide and that Congress as a collective institution could not provide either. To meet that need, the founders created the presidency.19 As they did, there was much debate over just how powerful the new president should be, with Hamilton the lead advocate for a stronger presidency and a more centralized political system and Madison arguing for a weaker presidency and a more decentralized system based on states’ rights. But on the whole, as they worried about the dangers of executive tyranny, the founders strove for balance and constraint.


The Constitution vested the “executive power” in the hands of the president, making him the government’s manager in chief. Consistent with that role, the president was authorized to appoint high-ranking administrative officials. Yet the Constitution also stipulated that he do so with the “advice and consent” of the Senate, which, in practice, empowered the Senate to reject his preferred candidates, insist on others, and impose long delays before positions could actually be filled. Similarly, the Constitution recognized the president as commander in chief of the armed forces. Yet Congress was empowered to declare war, as well as to determine how much money, if any, would be devoted to such an effort, further constraining the president’s leadership in this most crucial realm of national policy. Just as Congress could check the president, however, so the president could check Congress. Most significantly, the president was empowered to veto legislation (subject to a two-thirds override by both houses).20


The founders saw great value in presidential leadership. They never intended, however, for the president to be a tribune of the people. On the contrary, they shielded the office from popular pressures that might arise from ordinary Americans. Presidents were to be elected not through a direct vote, but rather by an Electoral College of elite “electors,” whom the states would choose in whatever manner their legislatures deemed appropriate.21 As the founders saw it, the selection of the president was too important to be placed in the hands of everyday citizens.


The third branch of government, the judicial, would be led by the Supreme Court and manned by federal judges who would be appointed for life—because the founders wanted them to be above politics. While Congress and the president were jointly empowered to make the laws, the courts were empowered to review and interpret those laws, as well as to nullify any they believed were contrary to the Constitution. Even when Congress and the president agreed that a given law should be adopted, then, the lawmaking process would not really be over because the courts would later have opportunities to specify the law’s meaning and even to eviscerate or overturn it, thereby checking the lawmaking powers of the other branches—and possibly giving rise to outcomes that neither Congress nor the president intended.


Separation of powers, therefore, stood at the core of the founders’ new government. But it was not the whole of it. The system contained two additional components that introduced even more complexity and constraint. The first was federalism. The states entered into the Constitution with long histories of self-governance, so they were naturally intent on keeping much of their autonomy. Under the new design, they would be equally represented in the Senate. The Senate would therefore be an egregiously undemocratic institution—giving Delaware’s 50,000 free residents, for example, exactly the same clout as Virginia’s 516,000—but it would also provide the states a formal power base from which to protect themselves against encroachments by the central government.22 Under the Bill of Rights, moreover, the Tenth Amendment stipulated that all powers not granted to the national government would be reserved to the states—guaranteeing them a key role in the nation’s public policy and creating yet another power base for resisting federal encroachment. Thanks to federalism, then, the national government would be limited and encumbered in ways that go well beyond separation of powers.


The second component, along with federalism, was the entirety of the Bill of Rights, the first ten amendments to the Constitution, which were proposed almost immediately (by Madison in 1789) in response to Anti-Federalist concerns about the centralized power of the federal government and ratified in 1791. The Bill of Rights enumerates freedoms and rights that the federal government cannot abrogate, such as the freedoms of speech, religion, press, and assembly; the right to due process; the right to a jury trial; and the right to keep and bear arms. These provisions not only restrict what the federal government can do but also magnify the power of the Supreme Court—for it is the Court that determines what these restrictions mean in the practice of governance, and there is so much ambiguity inherent in their wording that the Court inevitably has enormous discretion in imposing its own views on the rest of government and thus in shaping the direction and possibilities of public policy.


EFFECTIVE GOVERNMENT?


As a novel experiment in limited government, the Constitution was a beautifully conceived antidote to the absolutism and predation that the founders so feared. Government would function as a complex system of interdependent parts in which all relevant factions, interests, constituencies, and classes would participate—yet none would be able to dominate. There would be no tyranny of the majority, no American monarchy. Liberty and property would be protected. Government would be controlled by its own internal checks and balances.


But would this design also give the nation an effective government? Not just for 1789, but for 1889, 1989, and on into the future? To answer these questions, we need to recognize that, if a government is to be effective, it must have the capacity to take coherent action in response to pressing social problems that need to be addressed and resolved—which requires, at a bare minimum, that it be capable of passing appropriate laws. To act, governments must pass laws.


Given this simple framing, we are faced immediately with a contradiction that pits the Constitution against effective government: stripped to its essentials, the most fundamental thing that a separation of powers system does is to make the passage of laws extremely difficult. If a legislative proposal is to become law, it must pass the House, pass the Senate, not be turned back by the president, and not be overturned by the courts. These are all veto points. If an opposing group, however small and unrepresentative, can prevail at just one veto point at any step along the way, the proposed law will be blocked and governmental action will be prevented. Action will only be taken when all the relevant factions can agree on what to do. In this way, the Constitution purposely stacks the deck in favor of the status quo and in favor of only those governmental actions that can gain broad consent.23


This deck-stacking was strongly reinforced as the internal dynamics of the system worked themselves out in subsequent decades of actual governance. Each chamber of Congress developed a committee system to do its work, which added layers of complication to the legislative process; the Senate developed rules to allow for filibusters, which let a minority of its members stop a bill in its tracks; and other opportunities to impede the production of laws, whether by anonymous holds or in conference committees, only proliferated.24 So too, therefore, did the opportunities for blocking, and for insisting that bills be weakened, altered, distorted, or gutted in order to get a diverse range of actors and interests on board. Such outcomes are especially important to understand and appreciate. For separation of powers doesn’t just undermine effective governmental action by preventing any action at all. It also undermines it by ensuring that, when government does act, its laws will often be cobbled-together concoctions that are crafted as they are for political reasons, to attract disparate politicians with disparate interests into the “support” coalition, but are weak and incoherent as actual means of addressing social problems. (In later chapters, we will explore this phenomenon in some detail.)


Due to the design of the Constitution, the incentives for the various actors to use these opportunities to block bills or cobble together laws on political rather than programmatic grounds were built into Congress from the very beginning. Representatives were electorally accountable to their local districts and thus to the constituents, interests, and power holders therein. Senators were accountable to the constituencies, interests, and power holders in their states. The result was an unleashing of far-flung parochial pressures in which members of Congress used whatever means were at their disposal—committees, procedures, floor votes, logrolling (vote-trading)—to bring home the bacon to their districts and states and to block, weaken, or reshape any legislative proposals that didn’t fit their parochial interests. The entire legislative system was deeply—and permanently—rooted in parochialism.25


Why, then, would such a design have been adopted in the first place? Wasn’t it obvious from the very outset that a separation-of-powers system, especially one with such parochial foundations, would fail to provide an effective government capable of addressing the nation’s problems and promoting the national interest?


The answer is: no, it wasn’t obvious at all—and indeed, in the context of colonial America, it may not even have been true, at least not to a debilitating extent. One reason is that the Articles of Confederation set a very low bar. Almost anything would have been more effective than the Articles. The new government was clearly more powerful than the old one, with explicit legislative, executive, and judicial branches of government. It was more centralized, with national-level authority for containing the centrifugalism of the thirteen states. It was a major improvement over what came before.


Another reason the Constitution stood to be more effective is that the broad consent necessary for governmental action was easier to arrange in those early years, and parochialism less disabling. By comparison to modern times, the country was very small and relatively homogeneous, particularly among the small subset of people who could actually vote. Critically, moreover, the number of key political players was quite manageable. The first US Congress consisted of just twenty-six voting members of the Senate and sixty-four members of the House—small numbers compared to today’s political system (100 in the Senate, 435 in the House), making compromise and cooperation easier to orchestrate.


But the most important reason that separation of powers may have offered the founders a tolerably effective form of government was that they lived in a very simple agrarian society—and government was not expected to do much. “Effective” meant something very different in those early times than it means today. The founders sought to create a government that could carry out the most basic of functions. Notably, they wanted a government that could defend the nation against external attack, promote internal security (by preventing, for example, another Shays’ Rebellion against government-levied taxes), ensure the states’ compliance with foreign treaties, regulate commerce and trade between the states in basic ways (for example, by ensuring that they didn’t erect tariffs against one another), collect customs to raise revenue, and provide citizens and businesses with certain basic services, like mail delivery and financial help with the construction of turnpikes and waterways.


That was essentially it. Society was simple. Government wasn’t expected to do much—and it didn’t do much. In that kind of world, separation of powers stood to provide a government effective enough to meet the expectations and demands of the time. But what kind of world was that, exactly, and how does it compare to the world we know today? In truth, the two are as different as a horse cart and a Tesla.
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