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INTRODUCTION


Welcome to Introductory Scots Law: Theory and Practice 3rd Edition, which has been written in the shadow of momentous times for the Scottish Legal System. In the last three years, we have witnessed the Scottish Independence Referendum of 18 September 2014 and the Referendum on British membership of the European Union held on 23 June 2016. Both events were of huge constitutional, legal and political importance. Ironically, they may well spawn further referendums heralding even further tempestuous times for the Scottish Legal System.


On 13 July 2017, the European Union (Withdrawal) Bill or the Repeal Bill was introduced to the Westminster Parliament by the Government of Prime Minister Theresa May. This draft legislation intends to convert all existing EU law into the laws of the UK and end British membership of the organisation. This is a huge undertaking: over 40 years of EU law will be converted into national law (if the Bill eventually passes both Houses of Parliament and receives the Royal Assent). That said, until the United Kingdom leaves the European Union, EU law will continue to be a superior form of law within our legal system.


A number of things are certain: the next few years are going to bear witness to huge changes in the UK’s relationship with the EU and there are already all sorts of tensions brewing between the UK Government and the Scottish Government and Parliament in Edinburgh. Trying to make sense of where this constitutional upheaval will end would provide rich source material for another book, but yet the purpose of this third edition is to make some sense of the current state of the Scots Law.


In keeping with previous editions of the book, this new version includes updated judicial decisions as well as comprehensive coverage of the latest legislative developments. Examples of a range of legal documents have been included as part of the learning resources on offer, are signposted throughout the book and can be accessed via the QR codes or the link below. These are intended to enhance the learning experience for students and general readers of the book.


The primary aim of the third edition is to provide a general introduction to the laws of Scotland (with an emphasis on business law). It has been written in accessible language wherever possible and is particularly suitable for students studying SQA units at National and Higher National levels. The book will also be useful for students studying Scots law as part of a university course, professional level courses and to those individuals with a general interest in the subject matter.


The chapters in this edition use the established format from the previous editions:




    •  Chapter introduction


    •  Main content







        •  Key points


        •  Online resources


        •  Highlighted cases /legislation







    •  Summary


    •  Revision questions comprising







        •  Short answer questions


        •  Case studies


        •  Essay-type questions





Readers can access suggested answers to questions at: www.hoddereducation.co.uk/updatesandextras/IntroductoryScotsLaw


The book attempts to state the law as accurately as possible until 13 July 2017. From time to time, an updates service may be provided online.


We would remind readers that this book is a general legal textbook and it is no substitute for expert legal advice. This book cannot possibly address every single possible legal scenario that might be relevant to a particular dispute or case. Anyone contemplating legal action in Scotland should, therefore, consult a suitably qualified Scottish solicitor before embarking on such a course. Laws can change very quickly and it is always sensible to take advice as to the current legal position.


Seán J Crossan, July 2017





CHAPTER
_________


1


SCOTTISH LEGAL FRAMEWORK AND SOURCES OF SCOTS LAW


Introduction


This introductory chapter looks at the framework of the Scottish legal system. The Scottish Parliament, the Westminster Parliament, the European Union and the European Convention on Human Rights cannot be underestimated as influences on the laws of Scotland and the UK as a whole. The sources of Scots law are also identified and considered along with a detailed look at the civil and criminal justice systems. It is worth emphasising that despite the British electorate’s decision to leave the European Union on 23 June 2016, European law will continue to be a major influence on the Scottish legal system – perhaps even for decades to come. Put simply, over 40 years of European law cannot be easily repealed.
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This chapter covers the following areas:


• THE SCOTTISH AND WESTMINSTER PARLIAMENTS •


• SOURCES OF SCOTS LAW •


• THE INFLUENCE OF EUROPEAN COURTS •


• THE LEGAL PROFESSION IN SCOTLAND •


• THE CIVIL JUSTICE SYSTEM •


• THE CRIMINAL JUSTICE SYSTEM •


• ALTERNATIVE METHODS OF RESOLVING LEGAL DISPUTES •
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The Scottish Parliament


Devolution is the process by which a national body (the Westminster Parliament) delegates or distributes powers to a local or regional body (the Scottish Parliament). In theory, devolution should mean that laws and decisions are made at a level closer to the point at which they will have an impact. Devolution is not a new feature of British constitutional government: during the late period of the British Empire, in the nineteenth century, many colonies (for example, Australia, Canada, Malta, New Zealand and South Africa) were given a large measure of self-government by Westminster by becoming self-governing Dominions. Closer to home, Crown dependencies, which are not formally part of the United Kingdom, such as the Isle of Man, Jersey and Guernsey have enjoyed substantial autonomy and the Government of Ireland Act 1920 established devolved parliaments in Belfast and Dublin in 1921. The current devolution settlement for Scotland means that the Scots have a Parliament with devolved powers within the United Kingdom. Any powers that remain with the UK Parliament are described as ‘reserved’.


The introduction of the Scotland Act 1998 (from 1999 onwards) has meant that Scotland now has two parliaments which make laws that have a direct impact on Scottish society. These two parliaments are the Westminster or United Kingdom Parliament and the Holyrood or Scottish Parliament.


KEY POINT: There are now two Parliaments that make laws for Scotland: Westminster (London) and Holyrood (Edinburgh).


In a referendum on 11 September 1997, on a turnout of 60.1 per cent, the people of Scotland voted overwhelmingly (74.3 per cent) for the creation of a Scottish Parliament that would have tax varying powers (63.5 per cent supporting this particular provision). This would be the first time in almost 300 years that a Parliament making laws for Scotland would sit in Edinburgh. Unlike the previous Scottish Parliament, which was abolished by the Act of Union in 1707, the new Scottish Parliament is not a completely independent body. The Scottish Parliament is an inferior legislative body in comparison with Westminster: Holyrood was and still is a creature of a Westminster statute or Act of Parliament. True, Westminster has given many powers and responsibilities to the Scottish Parliament and it is worth emphasising that, between 1999 and 2016, a simple Act of the Westminster Parliament is all that would have been required to abolish the Scottish Parliament. If this seems a far-fetched proposition, it should be recalled that Westminster has previously not hesitated to rely on its extensive powers to abolish a local assembly or parliament.


In 1972, the Westminster Parliament abolished the Stormont Parliament or Assembly, which made laws for Northern Ireland. Stormont had been in existence since 1921, but this did not prevent Westminster from reimposing direct rule on Northern Ireland from London. Admittedly, the abolition of Stormont was carried out against a background of increasing Irish Republican and Loyalist violence in Northern Ireland. Power was devolved to Stormont again in 1999 following the Good Friday Agreement of 1998. The lesson to draw from the Stormont example is that the Westminster Parliament remains the supreme law-making authority in the United Kingdom despite devolution.


However, recent constitutional developments have done much to cement the position of the Scottish Parliament. The Scotland Act 2016 introduced by the United Kingdom Government to the Westminster Parliament (and also approved unanimously by the Scottish Parliament) contains a provision which means that the consent of the Scottish people in a future referendum will be required if the Scottish Parliament is ever to be abolished. The Scottish Parliament is, therefore, recognised as a permanent, constitutional feature of the United Kingdom. Yet, it is worth emphasising that no Westminster Parliament can bind its successors – despite the Scotland Act 2016. Unlike other countries, the United Kingdom suffers from a weakness in that it does not have a written constitution that guarantees the permanency of devolved or local government. In the Federal Republic of Germany, the governmental machinery of the Länder such as Bavaria and North Rhine Westphalia or, in the United States of America, the States of California and Texas, cannot be abolished by the Bundestag or the US Congress sitting in the Federal capitals of Berlin and Washington D.C. respectively.


KEY POINT: Despite attempts to strengthen the position of the Scottish Parliament, its status remains problematic due to the unwritten nature of the British Constitution and the principle of Westminster parliamentary supremacy.


The creation of the Scottish Parliament


On 6 May 1999, the Scottish electorate voted in the first election for the Scottish Parliament. No political party secured a majority and this situation led to the formation of a coalition government (the Scottish Executive) supported by the Scottish Labour Party and the Scottish Liberal Democrat Party. Labour’s Donald Dewar would become Scotland’s First Minister (Prime Minister in all but name). The first session of the Scottish Parliament would begin in July 1999. The first few months of the Parliament, however, were seen as an introductory session with Members of the Scottish Parliament (MSPs) being given a chance to settle in to their new positions.


KEY POINT: The First Minister is effectively the Scottish Prime Minister in all but name.


The organisation of the Scottish Parliament


Currently, the Scottish Parliament has 129 members elected normally for a four-year term or session – 73 are directly elected from local areas or constituencies and the other 56 members are elected (from eight regions) using a system that achieves an element of proportional representation (the Additional Member System, based on the D’Hondt Method). Significantly, the voting age for Scottish Parliamentary elections has been reduced from 18 to 16 years as a result of the Scottish Elections (Reduction of Voting Age) Act 2015 following on from the hugely successful experiment of allowing 16- and 17-year-olds to vote in the Scottish Referendum on 18 September 2014. The 73 parliamentary constituencies are based on the pre-2005 72 Scottish Westminster constituencies (with one exception: Orkney and Shetland are split into two thus arriving at the total of 73).


In terms of voting rights and parliamentary privileges, no distinction is made between constituency and regional (list) MSPs: they have equal standing. It will, of course, be noted that Session 4 of the Parliament (2011–16) ran for a period of five not what was then the normal four-year term. The UK Coalition Government (2010–15) when it set the British General Election date for 5 May 2015 did not want a clash of elections and the session of the Scottish Parliament was extended by one year to May 2016 to avoid this situation. In any event, the length of Scottish Parliamentary Sessions has been increased from four to five years as a result of the Scottish Elections (Dates) Act 2016. This took effect from Session 5 of Parliament, which commenced on 12 May 2016.


KEY POINT: There are 129 Members of the Scottish Parliament who, since 2016, are now elected to serve a five-year term. Parliamentary terms are referred to as sessions and Session 5 of Parliament commenced on 12 May 2016.



The Scottish Government


Drawn from these 129 Members of Parliament is the group of Ministers who will form the Scottish Government (previously referred to as the Scottish Executive under the Scotland Act 1998). The term ‘Scottish Executive’ was effectively abandoned when the Scottish National Party formed a government in May 2007 and the Nationalists thought it more fitting and dignified to refer to the Scottish Government. Section 12 of the Scotland Act 2012 has now explicitly and officially recognised this rebranding exercise and there is now a Government for Scotland rather than an Executive.


The political party or parties with a majority of seats will usually form the Scottish Government. The First Minister heads the Scottish Government with the assistance of the Deputy First Minister. The First Minister is nominated by the Scottish Parliament and the appointment is confirmed by the British monarch (the United Kingdom’s Head of State). The First Minister will advise the monarch when it comes to the appointment of other Scottish Government Ministers and the appointment of the Lord Advocate and the Solicitor General for Scotland. Legal advice is provided to the Scottish Government by the Lord Advocate and the Solicitor General for Scotland, its two principal Law Officers.


KEY POINT: The Scottish Executive is now officially recognised as the Scottish Government in terms of Section 12 of the Scotland Act 2012.


The Presiding Officer


The Scottish Parliament elects one of its members to serve as the Presiding Officer (this individual would be referred to as the Speaker at Westminster) and two other members to serve as deputies. The Presiding Officer and deputies chair sessions of the Parliament, convene and chair meetings of the Parliamentary Bureau, interpret the rules in relation to parliamentary procedure and, generally, represent the Parliament at meetings with other parliamentary and government bodies.


The Scottish Parliament is described as unicameral, i.e. it consists of one chamber of representatives – unlike the Westminster Parliament, which has two chambers: the House of Commons and the House of Lords. This lack of an upper or second chamber in the Scottish Parliament has been criticised by two of its former Presiding Officers, Tricia Marwick and David Steel, who had both argued for the creation of a second, smaller reviewing chamber to provide more effective oversight of the Scottish Government. Supporters of the current parliamentary system (the Scottish National Party among others) argue that the Committee system at Holyrood effectively guarantees proper scrutiny of the Scottish Government and all draft legislation.


KEY POINT: 129 Members of Parliament (MSPs) sit at Holyrood in a single chamber and they elect a Presiding Officer (speaker) from their number to chair sessions of the Parliament.



Devolved powers


Clearly, in the Referendum of 11 September 1997, the Scottish people had expressed their desire for the creation of such a Parliament for the country. This was the easy part. It took specialist government lawyers a considerable amount of time and effort to draw up the detailed plans for the Scottish Parliament. Subsequently, these plans were introduced in the shape of the Scotland Bill in January 1998 to Westminster where they had to pass through both the House of Commons and the House of Lords before being given the Royal Assent. As a result of the Scotland Act 1998, the Scottish Parliament was given powers to make laws for Scotland.


Before the first session of the Scottish Parliament 1999–2003 (originally, in terms of the Scotland Act 1998, sessions of the Scottish Parliament would sit for a four-year fixed period), all statute law for Scotland was dealt with by Westminster. Many Scots felt that Westminster’s role in the law-making process for Scotland was unsatisfactory because it largely made laws for the United Kingdom as a whole and these laws were not always suited to Scottish local conditions.


KEY POINT: Devolution allows the Scottish Parliament to create its own laws in certain predetermined (devolved) areas of policy.


With devolution, the Scottish Parliament can now pass laws in the following areas:




    •  Abortion, human fertilisation, embryology, genetics, xeno-transplantation and vivisection


    •  Agriculture, forestry and fishing


    •  Arts, culture and sport


    •  Education and training


    •  Environment


    •  Electoral system for the Scottish Parliament


    •  Health


    •  Housing


    •  Local government


    •  Planning


    •  Scottish legal system (including criminal and civil justice)


    •  Social work


    •  Statistics, public registers and the Scottish records


    •  Tourism, economic development and financial assistance to industry


    •  Transport


    •  Police and Fire Services


    •  Welfare


    •  Tax





By March 2016, the Scottish Parliament had already passed approximately 247 Acts (with several more awaiting Royal Assent) as a result of its devolved powers since 1999. Devolution quickly led to some major differences in the law between Scotland and the rest of the United Kingdom. Examples include the abolition of tuition fees for students courtesy of the Education (Graduate Endowment and Student Support) (Scotland) Act 2001; the provision of free care for the elderly in the Community Care and Health (Scotland) Act 2002; and a lower drink-driving limit as in terms of the Road Traffic Act 1988 (Prescribed Limit) (Scotland) Regulations 2014. The rest of the United Kingdom has not followed Scotland’s lead in these areas.
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1.1 Acts of the Scottish Parliament 1999–2017 can be found online.





The Calman Commission on Scottish Devolution (28 April 2008–15 June 2009)


This body commenced a review of the process of devolution that had been established under the provisions of the Scotland Act 1998. The Commission commenced its work in April 2008 and it was headed by Sir Kenneth Calman, the then Chancellor of the University of Glasgow. The Commission’s proposals on Scottish devolution were ambitious and anticipated that the Scottish Parliament would receive significant, additional powers from Westminster. The creation of the Commission was officially approved by the former UK Prime Minister, Gordon Brown, in January 2008, although its creation was opposed by the Scottish National Party.


The specific remit of the Commission was:


‘To review the provisions of the Scotland Act 1998 in the light of experience and to recommend any changes to the present constitutional arrangements that would enable the Scottish Parliament to serve the people of Scotland better, improve the financial accountability of the Scottish Parliament, and continue to secure the position of Scotland within the United Kingdom.’


The Commission published its full report on 15 June 2009 and, among other things, it recognised that Scottish devolution had been extremely successful and proposed that the Scottish Parliament be allowed to set its own rate of income tax for the country as the way in which Scotland is funded from the public purse should be radically reformed. It also suggested that the Scottish Parliament should have responsibility for some aspects of road traffic legislation (the speed and drink-driving limits), which were then an area reserved specifically to Westminster.


The proposals of the Calman Commission were broadly welcomed by the then Labour Government (2005–10) and were used by the UK Coalition Government (2010–15) as the basis for the implementation of the Scotland Act 2012. This legislation devolved new powers to the Scottish Ministers and the Parliament, particularly in the area of finance and tax raising powers. A new Land and Buildings Transaction Tax replaced UK Stamp Duty on conveyancing transactions from April 2015 and this tax is administered by a new body called Revenue Scotland, which is independent of Her Majesty’s Revenue and Customs (HMRC). The Scotland Act 2012 also contained provisions on Scottish Income Tax (Sections 23–27) and the ability of the Scottish Parliament to make laws relating to road traffic matters (Sections 20–22), which has resulted in a lowering of the drink-driving limits in Scotland as per the Road Traffic Act 1988 (Prescribed Limit) (Scotland) Regulations 2014.


KEY POINT: The Calman Commission declared that Scottish devolution had been a success and that additional and more significant powers should be given to the Scottish Parliament.



The Scottish Parliamentary Elections of 5 May 2011 and the Referendum on Scottish Independence on 18 September 2014


Despite the expectation that no party would have an overall majority due to the design of the voting system (Prof J. Curtice ERS report), in May 2011, the Scottish National Party (SNP) won a resounding majority in the Scottish parliamentary elections, taking 69 of 129 seats. This gave the SNP the mandate that it required to demand that one of its key election manifesto commitments be implemented: the right to hold a referendum on whether Scotland should become an independent state and end the 300-year-old parliamentary union with England, which had been established in 1707 courtesy of the Act of Union and had followed the Union of Crowns in 1603 whereby both countries were ruled by the same Head of State. To put it somewhat crudely, the referendum issue was political dynamite and, accordingly, it would be a political and constitutional narrative that would dominate the parliamentary sessions of both Holyrood and Westminster.


In order to make any referendum a reality the Scottish Government moved a Bill at Holyrood that became the Scottish Independence Referendum Act 2013. Critically, the UK Coalition Government did not stand in the way of the Referendum and attempt to block it. The stage was, therefore, set for the Independence Referendum to be held on Thursday 18 September 2014. Those eligible to vote in the Referendum would be defined by a further piece of legislation: the Scottish Independence Referendum (Franchise) Act 2013 (Section 2). Controversially (at the time), the voting age was lowered from 18 to include those who would be aged 16 or older on polling day. Commonwealth, Irish and EU citizens would also be permitted to vote, but prisoners and inmates of Young Offender Institutions would not (Section 3 of the 2013 Act). A critical qualification for all voters in the Referendum was that they had to be registered on Scottish local government electoral registers and this meant the effective exclusion of Scottish-born citizens who were now domiciled in other parts of the United Kingdom or who were living abroad. According to an article written by George Arbuthnott and Jason Allardyce in The Sunday Times on 9 March 2014, 1.15 million expatriate Scots were being denied the right to vote in the Referendum and Aidan O’Neill QC was of the opinion that the limiting of the electoral franchise could be challenged by way of a judicial review. In the event, the United Kingdom Supreme Court approved the Scottish Independence Referendum (Franchise) Act 2013 when it refused to uphold the legal challenge on human rights grounds by two prisoners in Scottish jails who objected to their ineligibility to vote in the Referendum (Moohan and Another v Lord Advocate [2014]). The lines were then drawn for the Referendum to proceed on 18 September 2014.


The question put to the electorate was: ‘Should Scotland be an independent country?’ and voters had two simple options: Yes or No.


KEY POINT: The Scottish parliamentary elections of 5 May 2011 gave the SNP an absolute majority of 69 seats and paved the way for the Independence Referendum of 18 September 2014.


The result of the Independence Referendum


The No Campaign (or Better Together) prevailed, gathering 2,001,926 votes (55.3 per cent) to the Yes Campaign’s 1,617,989 votes (44.7 per cent). Voter turnout was a remarkable 84.6 per cent – the highest recorded figure of any British election since universal suffrage was introduced (figures from the UK Electoral Commission).


In theory, this emphatic result in favour of continuing the Union should have been the end of the debate on Scottish Independence. The UK Prime Minister David Cameron stated, at 10 Downing Street on Friday 19 September 2014, that ‘the question has now been settled for a generation, perhaps a lifetime’. This statement proved to be premature and it can be agreed with some certainty that the issue of Scottish Independence will continue to dominate the political agenda for some time to come.


KEY POINT: The No Campaign (or Better Together) won an emphatic victory on 18 September 2014 with the result that Scotland remained constitutionally within the United Kingdom.



The aftermath of the Referendum and the Smith Commission (19 September–27 November 2014)


When the UK Prime Minister David Cameron made his remarks about the Scottish Referendum result, he also announced the creation of a commission that would be headed by Lord Smith of Kelvin. During the Referendum campaign, the Unionist political parties (the Conservatives, Labour and the Liberal Democrats) had committed themselves to increasing the powers of Holyrood if the Scots voted to remain within the United Kingdom.


All five main political parties in Scotland (including the Greens and the SNP) would participate in the work of the Commission and submissions from civic organisations, institutions, groups and the public would be invited. In the event, 407 submissions from civic institutions, organisations and groups, and 18,381 from individuals were received by the Commission. The Final Report of the Commission was published on 27 November 2014 and the UK Government published a Command Paper on 22 January 2015 setting out draft clauses covering the Heads of Agreement that had been contained in the Final Report.


The main recommendations of the Smith Commission were:




    •  The Scottish Parliament was to be a permanent institution


    •  The Scottish Parliament’s consent is required for UK Parliament to make law in devolved areas


    •  The Scottish Parliament will retain powers over its operations and the Scottish Administration


    •  Any changes to the Scottish electoral system, the franchise and membership will require a super-majority, i.e. a two-thirds majority of MSPs


    •  Reform of the inter-governmental machinery between the UK and Scottish Governments


    •  Improved arrangements for Scottish representation at European Union level


    •  Responsibility for the Crown Estate’s economic assets and control of its revenue to the Scottish Parliament


    •  A formal consultative role for the Scottish Parliament involvement in:







        •  broadcasting, telecommunications and postal services


        •  transport


        •  energy market regulation and renewables







    •  Greater fiscal and taxation powers for the Scottish Parliament


    •  Control by the Scottish Parliament over most Statutory Tribunals operating in Scotland


    •  Greater Scottish Parliamentary control in relation to some welfare and social security benefits


    •  Greater Scottish Parliamentary control over oil and gas extraction.





KEY POINT: The Smith Commission was created on 19 September 2014 with the aim of identifying areas where the Scottish Parliament could be given greater legislative powers.



Scotland Act 2016


On 24 March 2016, after almost a year of political wrangling between Edinburgh and London, the UK Parliament passed the Scotland Bill into law thus implementing many of the recommendations of the Smith Commission. In Scotland, Holyrood’s Devolution Committee had previously given a cautious welcome to the Scotland Bill, but noted that certain aspects of the draft legislation did not meet the ‘spirit and substance’ of the Smith Commission. Nonetheless, the Scottish Parliament approved the Legislative Consent (Sewel) Motion on 16 March 2016, which permitted the UK Parliament to make the new Scotland Act a reality. Undoubtedly, the Scottish Parliament will enjoy far greater legislative powers than its predecessors did thus completing a remarkable political journey in less than 20 years.


KEY POINT: The Scotland Act 2016 enacts many of the recommendations of the Smith Commission and future Scottish Parliaments will be much more powerful institutions than their predecessors.


The Scottish Parliamentary Elections – Thursday 5 May 2016


On Thursday 5 May 2016, fresh elections to the Scottish Parliament were held with the Scottish National Party remaining the largest political party at Holyrood with 63 seats. The Conservatives became the official opposition with 31 seats (leapfrogging over the Labour Party with 24 seats). The Greens and the Liberal Democrats won 6 seats and 5 seats respectively. The SNP lost its overall majority but chose to govern for the current parliamentary session (2016–2020) as a minority government. Its commitment to the eventual goal of independence for Scotland is undimmed and, arguably, has been given a boost with the decision by British voters to reject continued UK membership of the European Union in the referendum of 23 June 2016.



Reserved matters


Despite the introduction of devolved government, Westminster will continue to make laws for Scotland in many important areas. In fact, Acts of the Scottish Parliament are considered to have the status of secondary legislation which has an inferior status to primary legislation that Westminster deals with. The areas of policy that Westminster will continue to have responsibility for are known as reserved matters. These include:




    •  Common markets


    •  Constitutional matters


    •  Data protection


    •  Employment law


    •  Equal opportunities


    •  Foreign policy, defence and national security matters


    •  Gambling and the National Lottery


    •  Immigration and nationality


    •  Social security


    •  Trade and industry (including competition policy and consumer protection)





KEY POINT: Acts of the Scottish Parliament are regarded as secondary legislation and therefore have a lower status than Acts of the UK Parliament.


If, for example, the Scottish Parliament wished to introduce a new law that had as its purpose the closing down of the Faslane nuclear submarine base on the River Clyde, this would not be permissible. The Scottish Parliament has no right to legislate in defence matters. If the Scottish Parliament did go ahead and pass an Act that attempted to close down Faslane, this would be at best an example of gesture politics and, at worst, would leave the Parliament open to a serious legal challenge in the courts. Put simply, such an Act of the Scottish Parliament would have no legal effect.


The distinction between devolved and reserved matters is in theory a simple one, but practically speaking, there may be areas of policy where both parliaments could potentially legislate. In the future, this may lead to conflicts between Holyrood and Westminster. Immigration issues, for example, are a reserved matter, but as the row over the Dungavel Detention Centre during 2003 has shown, the division of responsibilities between Holyrood and Westminster is not always clear-cut. Controversy had arisen concerning the practice of forcing the children of detainees to be educated in Dungavel itself thus denying them the opportunity to be taught in local schools. At first glance, it would appear that the UK Home Secretary has responsibility for Dungavel, but the education of children is a matter for the Scottish Parliament.


Although the Scotland Act 1998 appears to make a clear distinction between areas of policy that are reserved to the Westminster Parliament and those powers that are devolved to the Scottish Parliament, in practice problems have inevitably arisen where areas of policy can merge and boundaries can become very blurred.


The UK Energy Bill was introduced to the Westminster Parliament in 2008, but its provisions did not extend to Scotland. Although energy is a reserved issue, the current Nationalist-led Scottish Government has consistently opposed the UK Government’s proposals to promote nuclear power in order to meet the nation’s energy needs. The Scottish Government has been very successful because it publicly stated that it would not grant planning permission for the building of additional nuclear power facilities in Scotland. The planning system in Scotland is, ultimately, under the control of the Scottish Parliament.


In September 2009, the Scottish Government had to decide whether or not to release Mr Al Megrahi, the Libyan convicted of the bombing of the Pan Am passenger jet over Lockerbie in 1988, on compassionate grounds. Although the decision to release Mr Al Megrahi was of critical importance to the UK Government’s foreign policy and its relationship with the United States Government, it was Kenny MacAskill, who was the Scottish Justice Secretary at the time, and not his UK Government counterpart, who decided to release Mr Al Megrahi.


KEY POINT: The Scottish Parliament cannot legislate in policy areas, for example defence, that are regarded as being reserved matters.


The Sewel convention or Legislative Consent Motions


There will be occasions when Westminster will introduce a law to Scotland which, strictly speaking, could have been dealt with by the Scottish Parliament. Under what was known as the Sewel convention (or more properly a Legislative Consent Motion), the Scottish Parliament can give consent to Westminster to pass laws for Scotland (so named after Lord Sewel the UK parliamentary Under Secretary of State for Scotland who described the process in the House of Lords during the passage of the 1998 Scotland Act). The Welsh and Northern Irish Assemblies can also use Legislative Consent Motions for the same purpose. In September 2003, the Scottish Parliament consented to Westminster legislating on the issue of civil partnerships for same-sex couples. This meant that Westminster introduced the Civil Partnership Bill, which covered the whole of the United Kingdom, not just Scotland. The resultant UK Civil Partnership Act 2004 was narrower in scope in comparison with more liberal proposals originally proposed by Patrick Harvie MSP (currently Co-Convener of the Green Party). Sewel Motions have been defended on grounds that they save valuable Scottish parliamentary time. This procedure, however, has been criticised because it gives the Scottish Parliament an opportunity to avoid legislating on contentious social issues like civil partnerships.


In 2002, Gerry Hassan, the writer and academic, observed that the Scottish Parliament was passing almost equal amounts of Sewel Motions and Acts of Parliament. By March 2016, approximately 159 Legislative Consent Motions had been passed by the Scottish Parliament meaning that a significant amount of law making for Scotland was being carried out by Westminster. A significant use of a Sewel Motion arose on 16 March 2016 when John Swinney MSP, the Scottish Finance Minister, lodged a special Legislative Consent Motion before Holyrood that allowed the Scottish Parliament to give its unanimous approval to the Scotland Bill (now the Scotland Act 2016), which had been making its way through the Westminster Parliament.


The Scotland Act 2016 now gives Sewel Motions a statutory foundation and this means that Westminster will have to seek the express approval of the Scottish Parliament before it can legislate in devolved areas of policy. Originally, there was no provision in the Scotland Act 1998 for the Westminster Parliament to seek the express approval of the Scottish Parliament to legislate on its behalf in relation to a devolved issue and Sewel Motions were merely regarded as an example of a non-binding constitutional convention or practice.


By the end of the fourth session of the Scottish Parliament (2011–16), Sewel Motions had been invoked no fewer than 159 times by the Scottish Parliament. The willingness of the Scottish Parliament to use the Sewel Motion has been criticised by more nationalist-minded individuals who see its widespread application as undermining the importance of Holyrood as a legislative body.


KEY POINT: Legislative Consent Motions (formerly known as Sewel Motions) allow the Scottish Parliament to ask the Westminster Parliament to pass laws for Scotland.


Information about LCMs can be found online.


How a Bill becomes law in Scotland


In common with Westminster, a draft law or Bill introduced in the Scottish Parliament must complete various procedures in order to become part of Scots law. The three main types of Bill are:




    •  Government (formerly Executive) Bills


    •  Committee Bills


    •  Members’ Bills





Government Bills are promoted and supported by the Scottish Government and a specific Government Minister will have responsibility for piloting the draft law through Parliament.


Committee Bills are introduced into Parliament by one or more of the various parliamentary committees whose membership consists of different MSPs from the different political parties. These Bills, in practice, are extremely rare and one notable example was the Protection from Abuse (Scotland) Bill promoted by the then Convener of the Justice 1 Committee on 4 June 2001, which received Royal Assent on 6 November 2001, thus becoming an Act of the Scottish Parliament.


Members’ Bills are the result of an individual MSP taking it upon himself or herself to introduce a Bill with or without the support of the Government or a committee.


All Bills – no matter their origin – must be accompanied by Explanatory Notes and a Policy Memorandum detailing the rationale behind the draft legislative proposals and what impact these will have on a range of issues such as human rights and equal opportunities. The Explanatory Notes will also contain a Financial Memorandum detailing the likely costs of the draft law on the Scottish Government and local authorities. Finally, there must be a statement from the Presiding Officer that the Bill is within the legislative competence of Parliament. A statement of legislative competence is extremely important because Scottish legislation can be subject to challenge before national courts and European courts. An example of a successful legal challenge to the powers of the Scottish Parliament occurred as a result of the Scotch Whisky Association’s request for a judicial review (preliminary ruling) before the Court of Justice of the European Union in relation to the Alcohol (Minimum Pricing) (Scotland) Act 2012 (Case C-333/14 Scotch Whisky Association and others v Lord Advocate and Advocate General for Scotland 23 December 2015).


KEY POINT: There are three types of Bill that may be introduced in the Scottish Parliament – Government Bills, Members’ Bills and Committee Bills.


Examples of the documents accompanying Scottish Parliament Bills can be seen on the Introductory Scots Law website.


There are, however, important differences between Westminster and the Scottish Parliament. It should be remembered that Westminster has two Houses of Parliament – the Commons and the Lords – with a Bill having to pass through each House in order to receive the Royal Assent. The Scottish Parliament, by comparison, has one chamber only through which a Bill must pass.


The committee system in the Scottish Parliament is much more powerful than its Westminster counterparts. Unlike the committees at Westminster, a Holyrood committee can take the initiative and introduce a new Bill to parliament. As there is only one chamber in the parliament, it was always intended that the committees would play a powerful role. A Scottish parliamentary committee is the place where MSPs can really scrutinise the contents of a Bill and propose all sorts of changes or amendments to it. Currently, there are 16 parliamentary committees operating, each one chaired by a Convener. In order to co-ordinate the work of the committees, the Conveners regularly meet with one another as the Conveners’ Group.


Finally, individual MSPs have more of a chance of introducing Bills to parliament and achieving success. Tommy Sheridan, the colourful former MSP, was able to introduce a Bill to outlaw the practice of warrant sales, which later became law as the Abolition of Poindings and Warrant Sales (Scotland) Act 2001. Considering the stranglehold that the British Government has over Westminster, it is very unlikely that an ordinary Member of Parliament could have achieved similar results as Tommy Sheridan. Perhaps emboldened by this success, Mr Sheridan introduced a Bill in October 2003, which proposed to abolish the Council Tax and replace it with a local income tax. This time, however, his attempt to change the law was unsuccessful.


KEY POINT: A Bill is a proposal that may or may not become law at a later date.


When a Bill is introduced to the Scottish Parliament the stages it must undergo depend on whether it is classified as public or private.



Public Bills


This is a measure that will have general application to the public, for example, the Smoking, Health and Social Care (Scotland) Bill in 2005, which laid the foundation for the eventual ban on smoking in public places from 26 March 2006 onwards. This Bill received Royal Assent on 5 August 2005.


Stages of Public Bills


The procedure for a Public Bill introduced in the Parliament is as follows:




    a)  consideration of the Bill’s general principles and a decision on whether to agree to these principles (Stage 1)


    b)  consideration of the details of the Bill (Stage 2), and


    c)  final consideration of the Bill and a decision whether to pass or reject it (Stage 3).






Hybrid Bills


In very limited circumstances, a Public Bill can be designated a Hybrid Bill, but there has been only one example of this type of measure that has been successfully passed into law – the Forth Crossing Bill, which received Royal Assent on 20 January 2011. Hybrid Bills are draft laws that could have a negative impact on certain categories of private individuals or organisations. Legislation to facilitate a compulsory purchase of land or buildings would fall into this category.


A committee of between three and five MSPs is established that will have responsibility for a Hybrid Bill. The procedure for Hybrid Bills operates in the following way:




    a)  consideration by the committee of the Bill’s general principles and preliminary objections to it, whether it should have the status of a Hybrid Bill, a debate in the chamber and a decision on whether to agree to these principles (Stage 1)


    b)  consideration by the committee of the details of the Bill – including all objections and amendments to it (Stage 2), and


    c)  final consideration of the Bill (including amendments) in the chamber and a decision whether to pass or reject it (Stage 3).






Private Bills


This is a measure that does not have general application to the public and will mainly affect private individuals or organisations. Such Bills are usually introduced by a promoter who will represent an organisation or a group of individuals who are anxious to secure powers that the law currently withholds from them. An example of such an initiative was the Burrell Collection (Lending and Borrowing) (Scotland) Bill promoted by Glasgow City Council and introduced in the Scottish Parliament on 29 May 2013. The Burrell Collection is an internationally famous set of artefacts gifted to the City of Glasgow by Sir William Burrell. Burrell severely restricted what the City Council could do with the items – primarily by forbidding loans of the Collection to other museums – under the terms of the Agreement between the Council and Burrell and the provisions of his Will. The Private Bill promoted by Glasgow City Council is, therefore, an attempt to give it more flexibility in the way that it manages the Collection.


Stages of Private Bills


A committee of between three to five MSPs will be established to consider a Private Bill.


The procedure for a Private Bill introduced in the Parliament is as follows:




    a)  consideration of the general principles of the Bill and whether it should proceed as a Private Bill, preliminary consideration of objections and a decision whether to agree to those general principles and whether the Bill should proceed as a Private Bill (Preliminary Stage)


    b)  consideration of the details of the Private Bill (Consideration Stage), and


    c)  final consideration of the Private Bill and a decision whether to pass or reject it (Final Stage).





In limited circumstances, under Parliament’s Standing Orders, a Private Bill can be reconsidered after passing its Final Stage if, for example, it has been referred to the UK Supreme Court for a preliminary ruling.



Royal Assent


If the Scottish Parliament votes in favour of a Bill, it will then be presented to the monarch to receive Royal Assent, thus becoming an Act of the Scottish Parliament.


KEY POINT: A Bill (whether public or private in nature) undergoes three stages as it passes through the Scottish Parliament.


Overview


Although the Scotland Acts of 1998, 2012 and 2016 confer extensive law-making powers on the Scottish Parliament (which have undoubtedly had a direct impact on many areas of Scottish life), it should not be forgotten that the Westminster Parliament remains the supreme law-making authority in the United Kingdom. Unlike the old Scottish Parliament before 1707, Holyrood is not a sovereign body. It is a subordinate body to Westminster and this will remain the case unless and until the people of Scotland decide to vote for Scottish independence (to date, they have not). Westminster has not given up its right to legislate for Scotland completely. Holyrood will have to be particularly careful that it passes laws in the areas of policy that have been devolved to it by Westminster. Failure to do so may incur Westminster’s displeasure and, more seriously, a challenge before the courts.



Sources of Scots law


The laws of Scotland do not simply appear out of thin air. When we talk about the sources of Scots law, we mean where a law comes from and how it is made. The Scottish legal system has developed over hundreds of years and has been influenced in all sorts of ways by Scotland’s history and culture. The feudal system, for example, which was introduced into Scotland from England during the reign of King David I (1124–53), directly influenced how land was owned in Scotland for nearly a thousand years. The remains of this system of landownership were finally phased out as a result of the introduction of the Abolition of Feudal Tenure etc. (Scotland) Act 2000 on 30 November 2004.


KEY POINT: The Scottish legal system has evolved and developed over hundreds of years.


Scots law is a mixed or hybrid system of law drawing upon many different influences, for example, Roman law and common law. Other hybrid systems of law include systems in Quebec, Louisiana and South Africa. England and other Commonwealth countries like English-speaking Canada, New Zealand and Australia are common law jurisdictions where judges have had a great deal of influence in the development of the law. The United States of America is also a common law jurisdiction.


The most important sources of Scots law today are Acts of Parliament, common law, delegated legislation and European Union law. Some sources of law such as feudal law and Canon law are of historical interest only. Many of our laws in modern times are deliberately written down for the benefit of future generations. There are numerous legal rules, however, that are unwritten which, over many generations, have been handed down to us as customs and practices. Furthermore, judges make laws when they sit in court and these judicial decisions are followed by other lower courts, commonly when acting in an appeal on a complex area of law, so that they in turn become binding legal rules. See, for example, Donohue v Stevenson where the House of Lords (at the time, the UK Supreme Court) held a duty of care was owed by a manufacturer to a consumer.




[image: ]




KEY POINT: The most important sources of modern Scots law are statute (parliamentary) law, common law and European law.


Acts of Parliament


Acts of Parliament are often referred to as legislation or statute law. Before the introduction of the Scotland Act 1998, the Westminster Parliament (the national parliament of the United Kingdom) alone made laws for Scotland. Since 1999, Westminster has progressively given the Scottish Parliament authority in many different areas of policy to make law. This does not mean that Westminster has become irrelevant. Far from it: the Scottish Parliament is still a subordinate body to Westminster and all it would take is the passing of a simple Act by Westminster to abolish the Scottish Parliament – despite the high-minded principles contained in the Scotland Act 2016. Westminster remains the supreme law-making body in the United Kingdom despite the introduction of devolution. When we talk about the UK or Westminster Parliament we mean the Houses of Commons and Lords and the Monarch. In order to become law, a UK Bill must pass through the House of Commons and the House of Lords before being sent to Her Majesty, the Queen to receive Royal Assent thus making it the law of the land.


In relation to the United Kingdom’s present obligations as a European member state, if an Act of Parliament is implementing or transposing a European Directive into national law, there is a procedural requirement that this outcome must be notified to the European Commission in order for the new Act to have legal force (see the discussion on the Video Recordings Act 1984 below).


Video Recordings Act 1984 (or the Act that was never really an Act)


An infamous example of an Act of the Westminster Parliament that was never properly enacted was the Video Recordings Act 1984. For over 25 years, it was believed that this Act was the law of the land throughout the United Kingdom, but a procedural error was discovered in 2009 that meant that the legislation was not, in fact, enforceable. The Act had to comply with the then European Community Directive 83/189 whereby the European Commission had to be notified about the law and the UK Government had manifestly failed to do this when the deadline for the Directive’s implementation had expired on 31 March 1984. Upon discovery of this error in 2009 (a mere 25 years later!), many prosecutions that were pending under the Act in relation to individuals supplying adult and pornographic videos and DVDs (including to children) simply had to be abandoned. The UK Government claimed perhaps rather dubiously, and conveniently ignoring human rights concerns, that earlier convictions under the Act were safe! As The Times newspaper reported at the time, this was a huge embarrassment to both Conservative and Labour Governments who thought that the law was fully in force. The solution?: the 1984 Act was repealed in its entirety and brought back to life (without amendment) as the Video Recordings Act 2010 – same Act, different dates!


KEY POINT: Acts of Parliament are often referred to as legislation or statute law.


Westminster is the supreme law-making institution and no other court or body can question the validity of an Act of Parliament. Courts must apply an Act of Parliament and cannot declare it illegal. However, a senior appellate court can issue a declaration of incompatibility if they consider the terms of an Act are incompatible with the UK obligations under the Human Rights Act. Before Westminster can make a new law, certain procedures must be followed. Proposed laws are presented to parliament in the form of a Bill. The Bill does not simply become law there and then, it must be debated and eventually voted upon before it can be said to form part of the law of the land. A Bill may be introduced by either the House of Commons or the House of Lords.


Public and Private Bills


Most Bills introduced at Westminster will be Public Bills in that they apply to society as a whole. Before the introduction of devolution in 1999, Westminster would routinely introduce Public Bills that would apply to Scotland only, for example, the Criminal Procedure (Scotland) Bill, which became an Act in 1995. The word ‘Scotland’ in brackets informed the general public that the draft legislation did not apply to the rest of the United Kingdom. Public Bills are sponsored by Government Ministers or individual members of the Commons or the Lords. Private Bills, on the other hand, are usually very restrictive in that they apply to a very small group of people or a particular organisation or body. They do not apply to society or to the public across the board. Examples of Private Bills that became Acts include the City of London (Various Powers) Act 2013 and the Buckinghamshire County Council (Filming on Highways) Act 2014. Clearly these Acts apply only to the City of London and to Buckinghamshire County Council and not the UK population generally. Between 2009 and 2014, Westminster passed a mere 17 Private Bills that became Acts (none was passed in 2011).


KEY POINT: Public Bills are much more common than Private Bills and affect society as a whole.



Parliamentary procedure


The way in which a Public Bill becomes law at Westminster is outlined below.


First Reading


The Bill is introduced to the House of Commons. A vote does not take place, but the Second Reading of the Bill is arranged. The contents of the Bill will then be published.


Second Reading


The Bill will face its first test in that it will have to face a vote. If the Bill is defeated in the vote, it can go no further. The Bill would have to be reintroduced in the next parliamentary year at the earliest. If the House approves the Bill then it can proceed to the next stage. The debate is not usually lengthy as most of the detailed work on the Bill is yet to come.


Committee Stage


A small group of members of the House of Commons from both the Government and the opposition will form a committee to discuss the Bill in detail. There is nothing to stop larger groups of MPs or even the whole House sitting as a committee. The Committee stage is where the Bill will be most likely to face major changes to its original content. The meaning of words and phrases will be picked over by the members and even entire sections of the Bill could be rewritten or taken out completely. The Bill may now be completely different from the version that was first introduced to the House. If the Bill relates to Scotland only, it will be referred to either the Scottish Standing Committee or the Scottish Grand Committee. In practice, referrals to these Scottish Committees will tend to be less common these days because the Scottish Parliament now deals with the bulk of new laws for Scotland. The Scottish Grand Committee is a committee of the House of Commons. It is not a select committee (as opposed to the Scottish Affairs Select Committee), but rather a grand committee composed of all 59 Scottish MPs. The term Grand Committee refers to a committee that all MPs in a specific area may take part in and can be traced back to 1907; an equivalent structure exists for all Welsh and Northern Irish MPs respectively. It has not held a session since 2003.


Report Stage


The Committee will have to give a progress report about the Bill to the House of Commons. The Commons will want to know what changes have been made to the Bill and these will have to be considered in detail. The Report Stage is also an opportunity for more changes to be made to the Bill.


Third Reading


This will be the crunch time for the Bill. The House will debate the final version of the Bill and a vote will be taken. If the Bill is defeated, then it will have to be reintroduced during the next parliamentary year – provided of course that the Government has the stomach for a fight. If the Bill is supported by a majority of MPs, then it will go to the House of Lords.


KEY POINT: Bills passing through the Westminster Parliament go through the following stages: First Reading, Second Reading, Committee Stage, Report Stage and Third Reading before they can become Acts of Parliament.


The House of Lords


The House of Lords has very similar legislative procedures to the House of Commons, but there are some differences. The Chancellor of the Exchequer does not have to submit his Budget to the Lords (a Finance Bill) because, since 1911, the Lords have had no right to deal with such a Bill (as a result of the Parliament Act 1911, later reinforced by the Parliament Act 1949). During the Committee Stage of a Bill, the entire House sits as a Committee in order to propose changes to the Bill’s contents. Once the Bill has successfully passed through the Lords, it receives the Royal Assent and thus the Bill becomes an Act.


The new Act may now come into force immediately or there could be a delay. The Companies Act 2006 (discussed in Chapter 5) received the Royal Assent on 18 November 2006, but important provisions of the Act, however, were not made effective until 1 October 2009 and many of the new rules were phased in gradually from 2006 onwards. Copies of new legislation will be made publicly available in either print to purchase or via the internet to be accessed free of charge.


The powers of the House of Lords


It should be noted, however, that the Lords can only delay the passage of a Bill. Certainly, the Lords can make its own changes to a Bill, but these changes can ultimately be rejected by the Commons. If the Lords decides to block the passage of a Bill twice in one parliamentary session, the Commons can use its powers under the Parliament Acts of 1911 and 1949 to force the Bill through despite the Lords’ hostility. The Bill would then go the Queen in any case and receive the Royal Assent. The Bill would, therefore, become law. It is worth pointing out that the days are long gone when the Monarch could refuse to give the Royal Assent. In modern times, this stage is purely a formality.


Since 1949, the House of Commons has overridden opposition by the House of Lords by using its powers contained in the Parliament Act to introduce the following legislation:




    •  War Crimes Act 1991


    •  European Parliamentary Elections Act 1999


    •  Sexual Offences (Amendment) Act 2000


    •  Hunting Act 2004





The Addison-Salisbury Convention (Government Bill Convention)


In the past, the House of Lords followed the Addison-Salisbury Convention, which meant that it would not attempt to block a Bill that had been proposed by the Government in its election manifesto and that had passed its Second or Third Reading in the House of Commons. This constitutional convention, formulated jointly by Lord Salisbury, former Conservative Leader of the Conservatives in the House of Lords between 1942 and 1957, and Lord Addison, his Labour Party counterpart between 1945 and 1951, acknowledged the fact that the House of Commons enjoyed a democratic mandate from the electorate that the unelected peers did not. Amendments could be made to Government Bills, but any attempt by members of the House of Lords to destroy or wreck a legislative proposal that enjoyed majority support in the Commons (and by implication among the voters) would not be tolerated or allowed. During the Labour Governments of Tony Blair and Gordon Brown (1997–2010), Conservative and Liberal Democrat members of the House of Lords publicly stated that the Addison-Salisbury Convention was not an absolute constitutional principle and they were free to oppose legislative proposals with which they strongly disagreed.


KEY POINT: The House of Lords is the weaker of the two Houses of Parliament because, unlike the Commons, it has no power to deal with Finance Bills and it only has the power to delay Bills.
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1.2 English Votes for English Laws (EVEL) material can be found online.






Where do Bills come from?


The vast majority of new legal proposals will be introduced in the House of Commons. The Commons is the more important House of Parliament. The government of the day, headed by the Prime Minister and their supporters, sit in the House of Commons. There are at present 650 MPs (59 from Scottish constituencies) in the House of Commons, subject to present constituency boundary proposals to reduce the numbers. When a general election is held for Westminster, the voters are being asked to vote for members of the House of Commons who are called Members of Parliament (MPs). The House of Commons is elected for a five-year fixed term as a result of the Fixed-term Parliaments Act 2011. The effect of this Act means that the date of British general elections can be predicted and they will take place on the first Thursday in May in the fifth calendar year following that in which the polling day for the previous parliamentary general election fell. Earlier elections can be called if such a motion is supported by two-thirds majority in the Commons. The political party or coalition of parties (as was the case between 2010 and 2015) that secures the largest number of seats in the House of Commons will form the next government. The purpose of a general election is, therefore, to elect a parliament that, in turn, will make laws for the United Kingdom for the next five years. The members of the House of Lords do not face the British voters and, therefore, they cannot be said to enjoy the same authority as MPs who regularly have to stand for re-election. In any case, in 1911 the Commons emerged as the winner in a power struggle with the Lords and since then the Lords have accepted that they are not as powerful as the Commons.


KEY POINT: The House of Commons, as the democratically elected chamber, will introduce many more Bills than the House of Lords.


It should be appreciated that a Government will come to power with clear ideas about the kinds of laws that it wishes to see introduced. These ideas are contained in a manifesto, which contains all sorts of proposals for running the country. In this way, a political party is advertising its policies and telling the voters what it would do if elected to form the next British Government.


When the Labour Government of Tony Blair was elected in 1997, it had already made clear that it wished to introduce devolved parliaments or assemblies for Scotland, Northern Ireland and Wales. Legislation to set up these three bodies soon followed the Government’s election victory. Governments will, however, often consider legislation to cope with particular problems that arise from time to time, for example, tougher laws to combat illegal immigrants or the introduction of identity cards to crack down on terrorism.


A Government will often wish to see whether it has enough public support before introducing a Bill to Parliament on a particular subject. A Green Paper will be published, outlining the Government’s proposals. If public opinion is broadly favourable to the Government’s proposals, then a White Paper will be published that will provide much more detail. When the Government Minister has prepared his Bill, he or she will approach the Government’s business manager in the Commons (the Leader of the House) and ask for parliamentary time to be allocated.


KEY POINT: Governments will often give advance warning of their legislative proposals by publishing a Green Paper. Once confident that support exists for its legislative proposals, the government will then publish a White Paper.


White and Green Papers material can be found online.


Getting a Bill through Parliament


In 1997, Donald Dewar, the then Scottish Secretary in the UK Government, had spent a considerable amount of time with his team of civil servants and other experts preparing the Scotland Bill. The Scotland Bill proposed to establish a Scottish Parliament. The Bill was given a slot in the parliamentary timetable in January 1998 and, after having passed through both Houses of Parliament, it was sent to the Queen in order to receive the Royal Assent in November 1998. Upon receiving the Royal Assent, the Bill became law as the Scotland Act 1998. From January to November may seem like a relatively short period, but it is worth pointing out that ten months of parliamentary time was required and this Bill was considered to be a priority following the Scottish Referendum of 11 September 1997 in which a clear majority of Scots had voted in favour of the new Parliament.


It is perfectly possible for an ordinary Member of Parliament to introduce a Bill to Parliament. This is known as a Private Member’s Bill. These types of Bills, however, do not have a very high success rate. The government controls the parliamentary timetable and naturally it will give priority to its own Bills. If there is not enough time for a Private Member’s Bill to be debated and voted upon, then that is simply too bad. Admittedly, some significant changes to the law have been made as a result of Private Members’ Bills. The Abortion Act 1967 was originally introduced as a Bill by David Steel, the Liberal MP. Steel’s Bill later received support from the then Labour Government of Harold Wilson (1964–70) and went on to become an Act. If the Wilson Government had not supported Steel’s Bill, it would have probably failed to become law at that time.


As discussed, the UK Parliament is elected for a maximum duration in terms of the Parliament Act 1911 (the Fixed Term Parliament Act is likely to be repealed by a Conservative Government post 9 June 2017) and the Government will want to use as much of this time as possible to promote its own Bills. Theoretically, if the Government controls a majority of seats in the House of Commons it should face few problems getting its Bills through. However, governments can upset their own supporters who may then choose to rebel by voting against their own government’s proposals. Even if the Government manages to get a Bill through the Commons, as we have seen, the House of Lords will still have the right to examine the Bill and make all sorts of changes to it.


KEY POINT: Most Public Bills will be promoted by Government Ministers, but it is possible for ordinary MPs to introduce their own Bills (Private Members’ Bills).


Secondary or delegated legislation


As we have seen, there are various parliamentary procedures that have to be followed before a Bill can become an Act. These procedures can be very time consuming and Bills can fall victim to all sorts of delays. There are ways in which laws can be introduced very quickly without having to introduce a Bill to Parliament and get it through the legislative process.



Statutory instruments


Very often, an Act of either the Scottish or the Westminster Parliament may contain powers that allow a Government Minister to make new laws without that Minister first having to consult Parliament or introduce a Bill. Such Acts are known as Parent Acts. The Courts Reform (Scotland) Act 2014 (Consequential Provisions) Order 2016 (Scottish Statutory Instrument No. (SSI) 2016/142) allows the Scottish Ministers at Holyrood to exercise powers conferred on them by virtue of the Courts Reform (Scotland) Act 2014. This Order (or statutory instrument) permits the Scottish Ministers to abolish the judicial office of stipendiary magistrate and introduce summary sheriffs in its place without first having to seek permission from the Scottish Parliament. In this way, Parliament can focus on more important matters and leave relatively minor, administrative matters to the appropriate Minister or Ministers.


In this way, valuable parliamentary time can be saved and all the First Minister will have to do is to provide the Scottish Parliament with a report (usually at a later stage) about the implementation of the new Order. The relevant Minister must stay within the powers that the Parent Act gives him or her or the new rules could be subject to a legal challenge before the courts.


An example of a Westminster Act, which confers extensive powers on UK Government Ministers to pass legislation quickly is the Health and Safety at Work Act 1974 (the ‘parent Act’) and under its auspices a whole range of secondary legislation was implemented in order to improve workplace safety (although see the Enterprise and Regulatory Reform Act 2013 s69, which reduced the impact of the so-called six pack by removal of strict liability where not explicitly provided for in regulations). Many European Union Directives have been passed in this manner because the European Communities Act 1972 gave Ministers authority to implement European law into national law. Such laws have included, for example, Council Directive 97/81/EC, which was implemented into UK employment law as the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000.


In an emergency situation – for example, during times of war – Orders in Council can be used by British Governments to introduce new legislation. This type of legislation can be rushed through both Houses of Parliament very quickly.


This method of law-making is not without its critics and The Independent newspaper’s front page on Monday 18 January 2016 highlighted the fact that the current Conservative Government was being accused of ‘waging war’ on Parliament by ‘using a little-known device to push through profound and controversial changes to Britain’s laws without proper debate or scrutiny’. The little-known device is the statutory instrument and The Independent noted that it had been used ‘to introduce swathes of significant new laws covering everything from fracking to fox-hunting and benefit cuts without debate on the floor of the House of Commons’. According to The Independent, 1,100 statutory instruments were introduced in 1982 and this figure had increased to between 2,000 and 3,000 per year from 2010 until 2015 during the term of the former UK Coalition Government.


Acts of Sederunt


This allows the Court of Session to make laws that regulate the conduct of business in all the Scottish civil courts. An example of this type of law is the Act of Sederunt (Rules of the Court Session 1994 and Sheriff Court Rules Amendment) (No. 2) (Personal Injury and Remits) 2015 (SSI 2015/227). This statutory instrument substantially changes the jurisdiction of both the Court of Session and the Sheriff Court in order to ensure the Sheriff Court was always permitted to deal with the vast majority of Scottish personal injury claims.


Acts of Adjournal


The High Court of Justiciary can introduce this type of legislation to organise its business and procedures and also those of the lower Scottish criminal courts. An example of this type of law is the Act of Adjournal (Criminal Procedure Rules 1996 Amendment) (No. 2) (Serious Crime Prevention Orders) 2016 (SSI 2016/137), which gives the High Court of Justiciary, in particular, the appropriate powers to deal with those individuals engaged in serious (i.e. organised) criminal activities.


By-laws


The Westminster or the Scottish Parliament will often use a Parent Act to give law-making powers to an inferior body such as a local council. An example of this is the Licensing (Scotland) Act 2005, which deals with the licensing of public houses, bars, nightclubs and restaurants in Scotland. Under this Act, local councils have been given powers to make rules or by-laws that regulate the opening of such establishments. This is not a matter that should take up the Scottish Parliament’s valuable time. Local councils are best placed to understand local conditions and what may be appropriate for the City of Edinburgh may not be right for a rural area like Argyll and Bute. It is vital, of course, that councils do not act beyond the powers granted to them otherwise there is every possibility of a legal challenge being mounted. Similarly, the Alcohol (Scotland) Act 2010 permits the train company ScotRail to pass a by-law that bans the consumption of alcohol by train passengers between 2100 and 1000 hours.


KEY POINT: Secondary legislation allows new laws to be brought in very speedily and effectively without the need to seek parliamentary approval – which can be very time consuming and is not always granted.


The unwritten laws of Scotland


So far, we have examined written sources of Scots law, but not every legal rule in Scotland will be in written form. The unwritten laws of Scotland fall into two categories:




    •  Custom


    •  Judicial precedent or case law





KEY POINT: Unwritten laws arise from custom and judicial precedent (case law).


Custom


Customs are practices that have been handed down over many generations. In order to have the force of law, customs must be well established and they must continue to be in force. If a custom has fallen into disuse, it is highly unlikely that it will continue to be enforceable. Furthermore, customs can be overruled by superior forms of law such as Acts of Parliament or other legislation. It is worth pointing out that custom as a source of law is not as important as it once was.


KEY POINT: Customs develop over a period of time and are commonly accepted practices.


The use of customs in relation to landownership and use was, at one time, particularly common and udal tenure was one such example. This was a curious system of land tenure and was found only in Orkney and Shetland. It has never been formally abolished by Act of Parliament in Scotland and continues to exist – albeit in a very limited form. Udal tenure was imposed on the islands by the Viking conquerors who originally came from Norway and is a type of freeholding. Unlike the feudal system, the Scottish (later the British) Crown was not acknowledged as superior – this was due to the Vikings’ hearty dislike of authority and the fact that they did not acknowledge the Scottish Crown as the relevant authority. In fact, the Vikings were more likely to be loyal to the Norwegian Crown!


The Vikings took the land by force and, very often, held on to it by violent means. The Vikings regarded it almost as a sacred duty to fight off all comers who might have designs on their land. Under the Udal system, an individual’s tenure of the land was, therefore, as strong as he was. Landowners were not required to transfer their title to property by way of written deeds and a person’s mere possession of land could be enough to establish ownership. In modern times, Udal tenure has become less and less common in the islands as greater numbers of landowners tend to prefer the security of having written evidence of their title by either (a) recording title in the Register of Sasines or (b) having the State guarantee title by registering ownership in the Land Register.


In certain trades or professions, customs or business practices were given explicit recognition by the courts. In international trade, strange initials or phrases such as FOB, CIF, ex-factory or ex-ship would often feature in contracts. To an outsider, these initials or phrases are completely baffling. To someone who works, however, in a particular trade or business, the initials FOB would make perfect sense. In an FOB (free on board) contract, a buyer of goods will become responsible for any loss, damage or theft to the property when the goods have passed over the ship’s rail. If the goods are damaged, lost or stolen before they pass over the ship’s rail, then the seller would be responsible.


In criminal law, certain types of behaviour will be automatically regarded as reprehensible and as such will be regarded as threatening the security of society or the community as a whole. Those individuals who commit crimes will run the risk of being imprisoned or fined. Not every rule of criminal behaviour, however, will be contained in an Act of Parliament. Some crimes have always been forbidden by society. The crime of murder is one example. There is no written rule in Scots law that says that murder is a crime, but society has always regarded the taking of innocent, human life without justification as an evil or wicked act. Similarly, theft has been a crime since time immemorial in Scotland and the Scots have never required a version of the English Theft Act of 1968 to deal with such offences, being happy to rely on the common law in the main.



Judicial precedent (case law) or stare decisis



Legal rules are not always as clear as we would like them to be and this will mean that the courts have an opportunity to clarify the law. Test cases will often be brought before the courts that raise a very important point of law and judges will have to make a decision. When a judge makes a decision at the end of a court case, he or she is often not just making a decision that applies to the immediate facts of the case being presented. The decision that the judge has made may actually become a legal rule in its own right that future judges and courts will be under a duty to follow if they encounter a similar legal problem. The practice of following previous judicial decisions is known as judicial precedent or stare decisis (standing by previous decisions).


KEY POINT: Judicial precedent develops from case law and the ‘testing’ of laws in court. The rulings of a higher court decision must be followed.


How do judges make rules of law?


Not every judge can make a new rule. The authority of the judge or the court will be a major factor to consider here. If the judge holds a relatively junior position, for example, a sheriff or a justice of the peace, it is very unlikely that they will be able to create a new rule of law. If, on the other hand, the ruling came from superior courts, for example, the Court of Session or the UK Supreme Court, this decision would have to be followed by the lower or inferior courts. Therefore, the position of the court is very important. As we shall see when we come to an examination of the legal system, the Scottish courts are ranked in order of importance from the highest in the land to the lowest. If a lawyer wishes to use a previous judicial decision in order to argue their case, the decision must be in point. When a lawyer talks about a previously decided case being in point, they mean that the legal rule which it established is relevant to the case that the judges are currently considering. In order to follow a previously decided case, a court must be absolutely certain that the case presently before it raises exactly the same legal issues as an older decision. The facts of the older case and the facts of the current case do not have to be the same. Two examples of criminal decisions of the Criminal Appeal Court of the High Court of Justiciary, which were decided on the same day, demonstrate the doctrine of judicial precedent in action:
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Procurator Fiscal, Dunoon v Dominick (22 July 2003) the accused had allegedly displayed material of a pornographic nature in a manner that two girls aged nine and ten years old could not avoid seeing it. It was also alleged that the accused had conducted himself in a disorderly manner and that he had followed the two girls in an attempt to force them to view the pornographic material. This caused the girls to experience a state of fear and alarm. The accused was charged, among other things, with the common law crime of shameless indecency.
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MacLean v Procurator Fiscal, Inverness (22 July 2003) it was alleged that the accused, a female teacher, had conducted a relationship of a sexual nature with a 15-year-old boy while he was a pupil at the school at which she taught English. This alleged relationship continued after the boy was no longer a pupil. The accused also allegedly indulged in communications (telephone calls and letters) with the boy, which were inappropriate and of an indecent nature. The accused was charged with the common law crime of shameless indecency.


The question before the judges in both cases was whether the charge of shameless indecency was unspecific and unclear and, therefore, a breach of Article 7 of the European Convention on Human Rights, which demands that the accused must be charged with a crime that is reasonably clear and certain. The main criticism of the common law crime of shameless indecency was that it had been previously used to cover all sorts of behaviour. A problematic area was whether it covered indecent acts committed in public or whether an accused who committed similar acts in private could also be charged with shameless indecency. In Procurator Fiscal, Dunoon v Dominick it was held that the crime of shameless indecency as it had previously existed had no satisfactory basis in the law of Scotland and that these types of behaviour should be treated as falling within the scope of the crime of public indecency. Whether a particular act is indecent will depend on the circumstances of the case judged by social standards that will change from age to age and these will be the standards that would be applied by the average citizen in contemporary society. Juries in criminal trials can be particularly influential when it comes to setting the boundaries of what is and is not morally (and by extension legally) permissible behaviour. Where indecent acts are committed in private, the option of charging the accused with lewd and libidinous behaviour is still very much open. The precedent laid down in Dominick was followed in the related case of MacLean v Procurator Fiscal, Inverness.


A further example of judges effectively changing the law in relation to the common law offence of breach of the peace occurred in the following case:
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Harris v Her Majesty’s Advocate (2009) the High Court of Justiciary clarified the law on what type of behaviour could constitute a breach of the peace. Conduct committed in private (where the accused voiced threats against police officers during an interview) does not constitute a breach of the peace. Again, their Lordships clarified the law on breach of the peace in terms of Article 7 of the European Convention on Human Rights without reference to the Scottish Parliament.


All three cases (Dominick, MacLean and Harris) effectively reformed areas of Scottish criminal law without the consent and the participation of either the democratically elected Scottish or Westminster Parliaments. Unless the politicians decide to intervene and pass a law overruling the High Court of Justiciary (very unlikely it has to be argued), the lower Scottish criminal courts must follow these rulings in Dominick and MacLean. It is now no longer competent to charge an accused with the common law crime of shameless indecency.


KEY POINT: Somewhat controversially, senior judges can make a new rule of law without either the participation or prior approval of democratically elected politicians.



Persuasive precedents


Many previous court cases are merely regarded as persuasive in the sense that a lawyer could choose to use legal arguments from them, but it is by no means certain that a court will follow the decision. Previous English judicial decisions may raise some interesting issues, but they will not be automatically accepted as authority in Scotland. The reader will, of course, note that many English decisions are readily discussed throughout this book and one such example, Adams v Lindsell (1818) had a profound effect (arguably in a negative way) in relation to the development of Scots contract law (see Chapter 2). Similarly, decisions of the lower Scottish courts such as the Justice of the Peace Court, the Sheriff Court (at first instance) and the Outer House of the Court of Session may all be regarded as persuasive, but not binding. A case will be regarded as having binding authority in Scotland if it is a decision of the High Court of Justiciary, the Inner House of the Court of Session or the UK Supreme Court (in a Scottish appeal). Generally speaking, judges or courts are bound to follow the decisions of superior courts. Interestingly, Section 48 of the Courts Reform (Scotland) Act 2014 makes it explicitly clear that the decisions of the new Sheriff Civil and Criminal Appeals Courts will be regarded as binding precedent where the lower Scottish courts are concerned.


KEY POINT: Some previous judicial decisions will merely be persuasive in that they are not regarded as binding precedents.


A previous judicial decision consists of two parts:




    •  The ratio decidendi



    •  Obiter dicta






The ratio decidendi or, simply, the ratio is the actual legal rule that is established by the court case. This rule can often be simply expressed in one or two sentences. However, the report of the actual judgment could run to many pages (the extremely significant UK Supreme Court decision in Cadder v Her Majesty’s Advocate [2010] runs to 49 pages). It is very common for judges to go on at length when they deliver the judgment. Statements or examples that the judges provide when they make their decisions are of interest to academics and lawyers, but they do not actually form part of the judgment. Such statements or examples are known as obiter dicta (or things said by the way). It is very important to be able to distinguish between the ratio decidendi and obiter dicta.


Many important areas of Scots law are made up of rules that judges and not Parliament have made. Contract law is only one example where many of the legal rules governing the creation of contracts and the rights of the parties are contained in previously decided court cases. Judges have to be careful that they are not seen to be overruling laws which either the Westminster or the Scottish Parliament has made. Both Parliaments are very jealous of their powers and will often express disapproval if they believe that judges have gone too far by making a new law. Judges, after all, exist to interpret and to give effect to the will of parliament as expressed in various Acts and secondary legislation.


Judicial approaches to statutory interpretation


When a Scottish judge attempts to interpret a statutory provision in an Act of Parliament or a piece of secondary legislation, he or she can apply one of three possible rules or approaches:


The literal rule – this means that the words used in the legislation are given their everyday, ordinary or literal meaning. Such an approach will be taken by judges who are firmly of the opinion that they have been appointed merely to apply the law and it is not their place to become legislators or law-makers. The literal rule is obviously an example of judges erring on the side of caution, but it can lead to absurdities or injustices. This will be especially the case when Parliament has drafted legislation poorly. The application of the literal rule can be seen in an example involving the (now repealed) Sex Discrimination Act 1975. This Act made it very clear that central to the success of any claim was the complainant’s ability to compare his or her allegedly less favourable treatment with that of an actual or hypothetical male/female comparator. If he or she could not do this, the claim would fail. A woman claiming that she had suffered discrimination on the grounds of her sex must have been able to carry out a like for like comparison. The woman’s circumstances and those of her male comparator must have been broadly the same (they should not have been materially different) otherwise a meaningful comparison could not be made. When the Act of 1975 was first introduced, cases involving alleged discrimination connected to a woman’s pregnancy encountered an unexpected problem that the Parliamentary draftsmen had not taken into account: how could it be valid to attempt a comparison between a pregnant woman’s situation and that of a man? A strict application of the legislation meant that this was not a valid comparison and, therefore, many of the earliest sex discrimination claims concerning pregnancy and maternity discrimination failed because some judges applied the literal approach to the Act even if this made the law something of an ass and, more seriously, led to a blatant injustice.


The golden rule – this is an attempt by some judges to get round the problem caused by the application of the literal rule. The judge will apply the law literally, but he or she will do so in a way that avoids the creation of absurdities or injustices. This approach is sometimes referred to as the gloss on the literal rule. In terms of historic cases of pregnancy discrimination, more enlightened judges were prepared to ‘stretch’ or finesse the wording of the former Sex Discrimination Act 1975 so as to permit pregnant employees to compare their treatment with that of male colleagues who were suffering from ill health – as in the cases of Jennings v Burton Group 1988 (an unreported decision of the Edinburgh Industrial Tribunal) and Brown v Rentokil 1995 (a decision of the Inner House of the Court of Session). The so-called ‘sick man as a comparator’ device was an extremely limited (not to say insulting) approach to what was a very glaring and problematic omission in the sex discrimination legislation at the time.


The mischief rule – in this situation the judge will ignore the wording in the legislation and instead will examine what mischief the statute was supposed to cure. Clearly, the former Sex Discrimination Act 1975 had been passed by the UK Parliament with the express purpose of improving the lives of women by attempting to eradicate various types of discriminatory treatment that they routinely experienced. Judges are often assisted in this task in that they can refer to the written proceedings of parliamentary committees and the accounts of the actual debates that took place in the Commons and the Lords, which are recorded for posterity in the official journal of Parliament (Hansard). There are still dangers in this approach because the judge is obviously second guessing the will of Parliament and using his or her own interpretation in order to decide the legal issue at hand. This approach is often referred to as the purposive approach.


Ultimately, however, the judges would not have the last word on the matter and it was a reliance on a combination of the European Union principles of non-discrimination and equal treatment and Westminster parliamentary activism, i.e. the Equality Act 2010, which would improve the legal situation for women by establishing, once and for all, that pregnancy discrimination was an example of unlawful treatment (see Chapter 7 for a fuller discussion of this subject).


KEY POINT: A judicial precedent consists of two parts – the ratio decidendi and the obiter dicta.


The European Union or Community


The European Union, for the next two years at least, is an organisation or a club of 28 member states. Like most organisations or clubs, the members have to obey the rules or laws in order to reap the benefits of membership. Britain has been a member of the European Union since 1 January 1973 as a result of the UK Parliament introducing the European Communities Act 1972.


The development of the European Union can be traced back to the Treaty of Paris 1951 when the original six member states – Belgium, France, Germany, Italy, Luxembourg and the Netherlands – established a single market in coal and steel by creating the European Coal and Steel Community. The Community was formed some six years after the end of the Second World War (1939–45) and was a deliberate attempt to heal the tremendous damage that had been inflicted on Europe as a result of that war (and indeed the First World War). A Coal and Steel Community had tremendous symbolism, not just because former enemies made a commitment never to go war with one another again, but the fact that coal and steel were used to make weapons. In 1957, this co-operation between the six states was deepened with the signing of the Treaty of Rome (now the Treaty on the Functioning of the European Union) and the Euratom Treaty. It was the Treaty of Rome that particularly captured the imagination with its dream of creating a single European market where the free movement of people, goods, services and capital could be promoted. It was hoped that by promoting deeper economic co-operation between the member states, the desire to go to war would be a thing of the past. The single market was eventually established on 1 January 1993.


Although the three Treaties laid down a blueprint for the single European market, it would take many years of planning and the introduction of a huge range of laws in each of the member states to make this dream a reality. In order to make the single market a reality, the member states would all have to introduce laws that brought their very different legal systems closer together. This process was known as harmonising the laws in the different member states. Britain chose not to be involved in the European project until much later and, arguably, missed its opportunity to have a major influence on the development of the European Union. By the time Britain became a member of the European Union in 1973, many of the key laws – the so-called acquis communautaire – were already in place and Britain had to accept these as the price of membership (as have all new member states). On 1 July 2013, Croatia entered the European Union as its newest member and, consequently, the membership of the European Union increased from 27 member states to 28. This increase in members (from the original 6 to the current 28) has meant that changes to the institutional framework of the European Union were necessary and the Treaty of Lisbon, implemented in 2009, was in some ways a response to this situation.


KEY POINT: The European Union is a supranational organisation of 28 member states and, as with most organisations, the members have to obey the rules or laws (acquis communautaire) in order to reap the benefits of membership.


Sources of European law


The laws of the European Union can be used in any of the national courts by member states, by private individuals and by organisations. There are two sources of law:




    •  Primary legislation


    •  Secondary legislation





KEY POINT: Sources of European legislation can be found in primary and secondary legislation.


Primary legislation or law is to be found in various European Treaties:




    •  Paris 1951


    •  Rome 1957


    •  Euratom 1957


    •  Single European Act 1986


    •  Treaty on European Union (Maastricht) 1992


    •  Amsterdam 1997


    •  Nice 2000


    •  Lisbon 2007 (Treaty on the Functioning of the European Union)





These Treaties lay down broad goals that the member states will attempt to achieve. They can often be sketchy where details are concerned. It is, however, possible to use Treaty Articles to enforce a variety of rights if the Article in question is sufficiently clear and precise (see Case 43/75 Defrenne v Sabena (No 2) [1976] discussed in Chapter 7 whereby a Belgian air stewardess was able to rely on what is now Article 157 of the Treaty on the Functioning of the European Union to win an equal pay claim against her employer).


KEY POINT: Primary legislation or law is contained in the original three Treaties – Paris 1951, Rome 1957 and Euratom 1957 – and any other subsequent Treaties, for example, the Single European Act, Maastricht, Amsterdam, Nice and Lisbon.
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1.3 Lisbon Treaty material can be found online.





Legislative procedures post-Lisbon


The Lisbon Treaty gave the Council and Parliament equal status and this led to the introduction of three new legislative procedures, namely:




    •  Ordinary legislative procedure (Articles 289 and 294 TFEU)


    •  Special legislative procedure (Article 289 TFEU)


    •  Consent (ex-Assent) procedure (Article 289 TFEU)





All of the procedures are initiated with a Commission proposal.


The Ordinary legislative procedure (which is defined under Articles 289 and 294 TFEU) allows the Council and Parliament (and Commission) to adopt Regulations, Directives and Decisions. This procedure was previously referred to as the co-decision procedure. It gives Parliament the ability to reject a legislative proposal at its Second Reading.


The special legislative procedure essentially means that Parliament must be consulted by the Council, but there is no obligation to follow its wishes. Finally, the consent procedure means that Parliament must agree to applications from countries to join and to withdraw from the European Union or for the European Union to withdraw from international agreements and organisations.


KEY POINT: The Lisbon Treaty introduced three new legislation procedures: the ordinary, special and consent procedures.


Sources of European Union law


Article 288 of the Treaty on the Functioning of the EU lists the five sources of European law that are known as secondary legislation. The Treaties list broad aims or objectives, but they often do not provide the details. Secondary legislation is, therefore, necessary to flesh out the Treaties of the European Union. Secondary legislation includes:




    •  Regulations


    •  Directives


    •  Decisions


    •  Recommendations


    •  Opinions





KEY POINT: Secondary legislation is made up of Regulations, Directives, Decisions, Recommendations and Opinions.


As soon as Regulations are published in the Official Journal of the European Union, they are legally binding. They do not need to be implemented by the Westminster Parliament or the Scottish Parliament. They can be enforced in all the national courts. In this way, Regulations are said to be directly applicable and have direct effect.


KEY POINT: Regulations are legally binding as soon as they are published in the Official Journal of the European Union.


In order to have legal force, the Westminster Parliament must pass legislation to make Directives effective. The Agency Workers Regulations 2010 began life as the European Directive 2008/104/EC on temporary agency work. It was only when the UK Regulations were passed into law on 1 October 2011 that the Directive became effective. Member states will have to obey a strict time period for implementing Directives because failure to introduce legislation could result in legal action being taken against the country’s government. The European Commission strictly monitors the implementation or transposition of Directives into national law and has a red, amber and green performance indicator chart for how well or badly member states are faring in relation to their obligations under European Union law. If member states are in the green zone, they are deemed to be above average at implementing or transposing Directives into national law; amber suggests an average performance; and red indicates a below average (i.e. unsatisfactory) performance.


Decisions include judgments of the Court of Justice of the European Union and the courts of the member states will have to obey these and follow them (as can be seen in the field of discrimination and equality, which is discussed more fully in Chapter 7). The Council of Ministers and the Commission can also issue decisions but these are usually addressed to particular member states, individuals or bodies who will have to abide by them. The Commission is particularly active in issuing decisions in relation to competition policy and rules on public subsidies (State Aid).


Recommendations and opinions are generally held to have no binding force, but in Grimaldi v Fonds des Maladies Professionelles (1990) it was held that they may have some indirect legal effect. The Court of Justice of the European Union stated that domestic courts are bound to take recommendations into consideration in order to decide disputes submitted to them, in particular where they are capable of clarifying the interpretation of other provisions of national or Community law.


We also have what is known as ‘soft law’, i.e. resolutions, programmes, notices or guidelines, for example, the European Commission’s Code of Practice on Measures to Combat Sexual Harassment (which is discussed in Chapter 7). ‘Soft law’ is an imprecise term, but it can still be quite useful as a general category. [Other sources of EU law include international Treaties that the European Union has made, for example, the Lomé and Yaoundé Conventions giving preferential trade rights to African, Caribbean and Pacific nations.]


The institutions of the European Union


Article 9 of the Treaty on the Functioning of the European Union (previously the Treaty of Rome) lists some of the main institutions of the European Union:




    •  Parliament (Article 14 TEU and Articles 223–234 TFEU)


    •  Council of Ministers (Article 16 TEU and Articles 237–243 TFEU)


    •  Commission (Article 17 TEU and Articles 244–250 TFEU)


    •  Court of Justice of the European Union (Article 19 TEU and Article 257 TFEU and Protocol 3 on the Statute of the CJ of the EU and the Rules of Procedure)


    •  Court of Auditors (Article 13 TEU and Articles 263, 282–287 TFEU)


    •  European Central Bank (Article 13 TEU, Articles 282–284 TFEU and Protocol 4 attached to the Treaties)





The Council of Ministers and the European Council (www.consilium.europa.eu)


It is important to establish at the outset that there are two Councils that both represent the interests of the member states. Both institutions are probably still the most powerful institutions of the European Union, despite the increasing importance of the European Parliament. The Council of Ministers will meet more regularly than the European Council and the core European Union business will be conducted here. Meetings of the Council tend to take place at the Berlaymont building in Brussels. All 28 member states are represented on these bodies. At the more regular meetings of the Council of Ministers, it is normal practice for a country’s Foreign Minister to attend. Often, however, the Minister with responsibility for a particular policy area, e.g. finance, transport or the environment, will attend the meetings depending upon the topic to be discussed. At the European Council meetings, the Head of Government or State, e.g. the Prime Minister or the President, will represent the relevant member state. The European Council meets at least four times a year, but more regular sessions can be convened to deal with pressing economic or political problems. Since the introduction of the Lisbon Treaty the European Union President (currently Donald Tusk of Poland) will chair European Council meetings. On the other hand, each Government of the member states continues to hold the rotating presidency of the Council of Ministers for six months at a time. It has been remarked that conflict could arise between the EU Council President and the Presidency of the Council of Ministers, but these fears have so far appeared groundless. It is important to note that the Council of Ministers does not have sole or exclusive power to pass new European Union laws and this is a function it now shares with the European Parliament in terms of the ordinary legislative (formerly the co-decision) procedure. The Lisbon Treaty (which came into force on 1 December 2009) conferred equal status on both the Council and Parliament. The various European Treaties stipulate areas of policy in which proposed changes to the law must be achieved by a simple majority, qualified majority or unanimity when votes are held in the Council of Ministers. We shall now examine each of these voting methods in turn.
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1.4 EU voting methods material can be found online.





The European Parliament (www.europarl.europa.eu)


Parliament was first known as the Assembly, but since 1962, it has been referred to as the European Parliament. Parliament meets in three European cities – its official seat is in Strasbourg in France and it also meets in Brussels in Belgium and Luxembourg. The Single European Act 1986 and the Treaty on European Union 1992 introduced a co-operation procedure and a co-decision procedure respectively in relation to Parliament. These had the effect of giving Parliament much more power in the area of legislative proposals. In many situations, the Council will simply not be able to pass laws without the co-operation and consent of Parliament. In terms of the eventual ‘divorce’ settlement between the UK and the EU 27, Parliament will play a major role in scrutinising and agreeing the final terms.


With the acquisition of new powers, Parliament has not been shy to use them and, in 1999, it was instrumental in the removal of the European Commission, led by its former President, Jacques Santer, in the wake of serious allegations of corruption and maladministration. Since the implementation of the Lisbon Treaty in 2009, Parliament enjoys equal status with the Council of Ministers and, significantly, the Treaty gave it the right to endorse the appointment of the Commission President.


When the European Union consisted of 15 member states (until 30 April 2004), the Parliament had 626 members or MEPs. The 1997 Treaty of Amsterdam set a limit of 700 members. This limit was soon viewed as unrealistic given the fact that, on 1 May 2004, 10 new member states joined the European Union. From 2004 to 2007, the Parliament had 732 members in total and, when Bulgaria and Romania became member states in 2007, the number of MEPs increased to 786. This number decreased to 736 MEPs following elections in June 2009 and a further 18 MEPs were appointed in December 2009 following the implementation of the Lisbon Treaty. These MEPs were joined by 12 colleagues from Croatia when that country joined the European Union in 2013 meaning that Parliament had a total of 766 seats, but only for a temporary period. Since the last European parliamentary election on 22 May 2014, there are now 751 MEPs elected for a five-year term (and this includes British and Northern Irish members for the time being). Each member state is allocated a number of parliamentary seats based on its population. MEPs do not sit in national groups, but according to their political beliefs, for example, Socialists, Greens, European Conservatives and Reformists, European People’s Party, European United Left/Nordic Left and Liberals. Parliament elects one of its own members (currently the Italian, Antonio Tajani, of the European Peoples’ Party) to serve as its President for all or some of its five-year term.


Since the Lisbon Treaty, Parliament is undoubtedly a much more powerful body than its predecessors and its primary functions include:




    •  Appointment/censure/dismissal of the Commission


    •  Oversight and approval of the European Union’s Budget


    •  The right to initiate legal proceedings (Articles 263 and 265 TFEU).





The word ‘Parliament’ can be very misleading – it in no way resembles the Scottish and Westminster Parliaments – despite the Lisbon Treaty. Unlike our own parliaments, the European Parliament cannot pass laws in its own right, but even a mere failure on the Council’s part to consult it might lead to any subsequent legislation being cancelled. In Roquette Frères v Council (1980), rules for regulating the use of isoglucose were challenged and annulled because Parliament had not been given a reasonable opportunity to scrutinise the proposals. So, it can clearly be seen that Parliament’s role is now more than just an advisory one. Despite its increasing status, widespread ignorance exists as to the functions and role of Parliament with most British people struggling to identify their MEPs. A mere 34.19 per cent of eligible voters turned out to vote in the UK at the last European parliamentary election on 22 May 2014 (which, if current events play out as expected, will be the final European parliamentary election in which the UK participates).


The European Commission (ec.europa.eu)


The European Commission is effectively the civil service of the European Union and has its headquarters in the Berlaymont building in Brussels. Article 17 of the Treaty on European Union and Articles 244–250 of the Treaty on the Functioning of the European Union outline the principal tasks, composition and functions of the Commission. There are currently 28 Commissioners in total with each member state appointing an individual to serve for a five-year term of office. Commissioners are expected to serve the European Union and are not in post to serve their national interests. Each Commissioner will have to go through a European Parliamentary scrutiny process before the appointment is confirmed and will then take responsibility for a particular area of policy, for example, the Single Market or external relations with third countries. The Lisbon Treaty contained provisions that had the aim of reducing the overall number of Commissioners from 2014 onwards, but this reform has not been implemented. Previously, the ‘Big Five’ member states – France, Germany, Italy, Spain and the United Kingdom – each appointed two Commissioners, with the other 20 states appointing one Commissioner each. In 2005, however, the ‘Big Five’ lost one of their Commissioners.


In addition to these Commissioners, a President (currently Jean-Claude Juncker of Luxembourg) is appointed to head the Commission for five years. The Commission President is nominated by European Council under the qualified majority voting procedure, but the European Parliament must vote in favour of the nominee in order for the appointment to be approved.


In January 2017, according to the Commission’s own figures (Human Resources Key Figures Staff Members 2017), 32,546 members of staff were in post in various roles to support its work. Critics of the Commission have often described it as a bloated bureaucracy, but when one considers that, in 2015, 44,000 civil servants were working in Scotland to support the Scottish and UK Governments (source: the Scottish Government), European Commission staffing levels look quite modest in comparison.


The Commission has no formal power to make laws, but it can propose new laws. Admittedly, it can make limited forms of law – Decisions that are binding to whom they are addressed – in areas such as competition policy and public subsidies (State Aid), but these can always be challenged by affected parties before the Court of Justice. In any event, the Commission’s limited law-making powers may be kept firmly in check by the Council and Parliament as they are the principal law-making bodies of the European Union. The Commission’s main task, as the guardian of the European Treaties, is to ensure that member states, business organisations and individuals follow the laws of the European Union. The Commission will not be slow in taking parties to a court if it considers that laws have been broken or ignored.


The Court of Justice of the European Union (curia.europa.eu)


The Court was established in 1952 and has its seat in Luxembourg. It is the most senior judicial body of the European Union and its responsibilities under the Treaty on the Functioning of the European Union (TFEU), include the following types of actions:




    •  Actions against a member state by the Commission for failure to fulfil Treaty obligations (Article 226)


    •  Actions by one member state against another for failure to fulfil Treaty obligations (Article 227)


    •  Actions by a member state, an individual or a company/business association against the Council or the Commission for acting in breach of the Treaties (Article 263)


    •  Actions by a member state against the Council or the Commission for failure to act (Article 232)





The court also deals with references for a preliminary ruling from national courts and tribunals (Article 267).


The Court is organised into the following administrative divisions:




    •  The Court of Justice


    •  The General Court (the former Court of First Instance)





The Court of Justice of the European Union (CJEU) currently consists of 28 judges (each appointed by a member state for a six-year renewable term) who are assisted by 11 Advocates General (who will themselves have been lawyers or judges of extremely high standing) and a Registrar, who acts as its secretary general and who has responsibility for administrative matters, i.e. will manage the various departments with the authority of the President of the court. The President of the Court is appointed for a renewable three-year term of office from among the judges of the Court.


The Advocates General are appointed by common agreement of the member states principally to support the work of the judges by providing non-binding opinions in accordance with the jurisprudence (i.e. philosophical foundations) of the Court. One such Opinion with particular relevance for Scotland was that of Advocate General Bot, which was issued on 3 September 2015 in relation to the Scottish Government’s proposals to introduce minimum alcohol pricing in Scotland and whether these proposed rules would comply with the laws regulating the European Single Market. The legal challenge against the Scottish Parliament’s Alcohol (Minimum Pricing) (Scotland) Act 2012 was brought principally by the Scottish Whisky Association under Article 267 of the Treaty on the Functioning of the European Union (the preliminary ruling procedure). Advocate General Yves Bot’s Opinion concluded that the proposed policy of minimum pricing could breach EU law, but this was a non-binding opinion and there was no guarantee that the Court of Justice would support it.


Advocate General Bot’s Opinion material can be found online.


Sessions of the Court of Justice


The Court of Justice may choose to sit in any of the following arrangements:




    •  Plenary (full) session with all 28 judges in attendance (quorum is 15)


    •  A Grand Chamber of 13 judges, or


    •  Chambers consisting of three to five judges.





A plenary session of the court is likely to be necessary in situations where proceedings to dismiss the European Ombudsman or a European Commissioner have been initiated. Furthermore, a plenary session may take place where a legal matter of special significance or great difficulty has been brought before the court for a resolution.


Grand Chamber proceedings are more likely to take place when a member state or one of the European institutions, e.g. the Commission or Parliament, is appearing before the court as a party to legal proceedings. In more mundane matters, however, the court operates better in chambers of three to five judges.


The Court of Justice is represented by a President of the Court and the various Chambers will elect a President from among their membership to represent them. A President of a Chamber of five judges will normally be elected for three years and, in comparison, a President of a Chamber of three judges will be elected for just one year. The court also appoints a Registrar.



The General Court


In early 2016, the General Court had a membership of 28 judges each appointed by agreement of the member states. From 1 September 2016, however, 19 additional judges joined the Court bringing its membership to 47 and there are plans to appoint a further nine new judges by 2019. Since 8 June 2017, the number of judges has fallen to 45. To accommodate the increase in the number of judicial personnel, the General Court will be organised into nine chambers consisting of five judges each. A President of this court is elected by the judges to serve for a renewable term of three years and a Registrar is also appointed to serve a term of six years. The judges are appointed by mutual agreement of all the governments of the member states for a renewable term of six years and must display the highest levels of judicial independence. There are no permanent Advocates General attached to this court and it is normal practice for one of the judges to assume this role. In April 2016, a Regulation of the Council and Parliament had as its aim the transfer of civil service disputes from the Civil Service Tribunal to the General Court. The Tribunal ceased to function from 1 September 2016 as it was subsumed into the jurisdiction of the General Court.


The Single European Act 1986 originally established a Court of First Instance in order to ease the pressure in relation to the Court of Justice’s workload. Since the ratification of the Lisbon Treaty, it is now known as the General Court and deals primarily with issues such as agriculture, state subsidies, competition, commercial policy, regional policy, trade-mark law and transport. It can also hear actions for annulment involving natural and artificial persons, but not EU institutions, and there is the potential to issue preliminary rulings, but this function has not been used. Since 1 September 2016, the General Court has been given the right to make decisions in relation to legal disputes between the EU and members of the EU civil service, e.g. employment law disputes between the Commission and its staff members. Article 256 of the Treaty on the Functioning of the European Union permits the General Court’s jurisdiction to be altered.


Sessions of the General Court


The General Court may choose to sit in any of the following arrangements:




    •  Full Court


    •  Grand Chamber


    •  Chambers of three to five judges


    •  A single judge can sit to hear a case.






Specialised Courts of the CJEU


These (first instance) Courts were originally created to remove pressure from the General Court. Article 257 of the TFEU permits the creation of specialised courts. The judges were appointed by unanimous approval of the Council of Ministers. In 2016, there was one specialised court only – the EU Civil Service Tribunal – consisting of seven judges. Any appeals against the decision of the Tribunal were lodged with the General Court and (exceptionally) some appeals were even permitted to proceed to the Court of Justice. On 1 September 2016, the Tribunal was abolished and its powers (and judges) were transferred to the General Court.



Criticisms of the Court of Justice


The main criticism of the Court is the cost of its operations. In 2015, the number of General Court judges was doubled at cost €22.9 million, plus €6.9 million in installation costs. Even one of the Court’s own judges, Franklin Dehousse of Belgium, alleged in a paper for a Brussels thinktank, Egmont, that the Court had over-estimated its own workload and broken its own rules to secure the appointment of these new judges. Judge Dehousse claimed that there was not enough work for the existing judges with the addition of all the new members of the General Court. The UK was the only member state that opposed the decision to create these new judges. According to an article that appeared in the Financial Times on 2 July 2015, each judge of the Court of Justice is paid approximately €220,000 per year.


The role of the Court of Justice of the European Union (CJEU)


The main role of the Court of Justice of the European Union is to ensure that the laws of the European Union are properly observed when the member states implement their Treaty obligations via their domestic legal systems. Admittedly, the vast bulk of cases coming before the Court of Justice will be firmly rooted in the civil system. Criminal courts, however, should be aware that certain decisions by them may infringe European law, for example, when making deportation orders. In such cases, courts have approached the Court of Justice for clarification of European law. In the English criminal case of R v Marlborough Street Stipendiary Magistrates ex parte Bouchereau (1977) the magistrate in question made a recommendation for the deportation of Bouchereau, but it was claimed that the magistrate had no power to do this as Bouchereau was a migrant worker as defined under the then Treaty of Rome (now the Treaty on the Functioning of the European Union). The magistrate referred the case to the Court of Justice in Luxembourg for a preliminary ruling.


The decisions of the Court of Justice must be accepted by the courts of the member states. It is important to note that the decisions of the Court of Justice cannot be appealed. Matters brought to the court are disposed of before all the judges, although some preliminary (interlocutory) matters can be dealt with by a division of three judges. The Court of Justice consists of professional judges, academic lawyers and public servants. A judge may only be removed by the unanimous decision of the other judges.


KEY POINT: The Court of Justice sits in Luxembourg and its task is to ensure that the laws of the European Union are properly observed when the member states implement their Treaty obligations via their domestic legal systems.


Procedure


At the Court of Justice, emphasis is placed on written submissions (pleadings) rather than on oral arguments. The proceedings are more inquisitorial in nature following European court traditions and the judges play a far more active role in asking questions during the proceedings. Eleven Advocates General assist the court and provide the judges with independent published opinions before any decision is delivered (as per Advocate General Yves Bot’s opinion in the matter of the Scottish Government’s attempt to introduce minimum pricing for alcohol). The opinions of the Advocates General, however, are not always followed by the Court of Justice; but they can be extremely interesting in their own right.


The Court of Justice gives a single decision – dissenting views are not revealed. The enforcement of the Court’s decisions will be carried out by the national courts of the member states. The language spoken at the hearing before the Court will normally be that of the pursuer, unless the pursuer is suing a member state, which means that the language spoken will be that of the member state.


KEY POINT: The Court of Justice gives a single decision – dissenting views are not revealed and the enforcement of the Court’s decisions will be carried out by the national courts of the member states.


The preliminary ruling procedure


A particularly important role for the Court of Justice is its power to give preliminary rulings under Article 267 of the Treaty on the Functioning of the European Union. A preliminary ruling concerns an application to the Court of Justice from any court or tribunal of a member state requesting that an area of EU law be clarified. Article 267 references were particularly important in the early days of the Community when European law was being built from the ground up.


The English Court of Appeal in Bulmer v Bollinger (1974) stated that the English High Court and the Court of Appeal had a right to interpret European law without referring the matter to the Court of Justice. If the case went before the House of Lords (now replaced by the UK Supreme Court), however, that court is bound to refer the case to the Court of Justice if either or both parties wish it. Any court or tribunal of a member state (under Article 267) may request a preliminary ruling but only the Supreme Court is bound to do this if one of the parties before it requests this procedure.


In Bulmer (the so-called ‘Champagne’ case), which arose when Babysham was publicised by its manufacturer owners as champagne perry, the traditional champagne makers sought to prevent the use of the word champagne. Lord Denning commenting on what he described as the incoming tide of EU law, observed that ‘it flows into the estuaries and up the rivers. It cannot be held back, Parliament has decreed that the Treaty is henceforward to be part of our law. It is equal in force to any statute.’ Lord Denning MR laid down certain guidelines on whether a judge should refer the matter to the Court of Justice:




    1  The time involved to obtain a ruling – preliminary rulings can take a long time to be heard. Would this lead to undue protraction of the case, delays and expense for both parties?


    2  The Court of Justice must not be swamped with requests for preliminary rulings – it is the practice for all the judges of the Court of Justice to deliberate on a reference from a national court rather than having its smaller divisions consider the matter.


    3  The question must concern a matter of interpretation of the Treaty only. The manner in which a national court/tribunal interpreted the Treaty (wrongly or incompletely) can provide grounds for a preliminary ruling.


    4  The difficulty surrounding the question of European law raised, i.e. the complexity of the point of law. Is it entirely appropriate that a Scottish or English judge should decide the matter?


    5  The national court will have to consider the wishes of the parties and this will be especially so when one of the parties does not wish the case to be referred to the Court of Justice for a preliminary ruling.


    6  A national court should not refer a case to the Court of Justice for a preliminary ruling if the principle of law has already been sufficiently clarified by previous decisions.





If the area of European law is sufficiently clear then a Scottish judge will have no need to refer the case to the Court of Justice under Article 267. This is known as the doctrine of acte clair.


A useful example of a preliminary ruling affecting Scots law occurred in Case C-333/14 Scotch Whisky Association & Others v Lord Advocate and Advocate General for Scotland 23 December 2015 in which the Court of Justice held that the Alcohol (Minimum Pricing) (Scotland) Act 2012 passed by the Scottish Parliament to introduce minimum pricing for alcohol breached European Union law. It will be recalled that Advocate General Bot had previously stated in his Opinion of 3 September 2015 that the Scottish Government’s proposals would not comply with European Union law.


The decision of the Court of Justice in Case C-333/14 Scotch Whisky Association & Others v Lord Advocate and Advocate General for Scotland (2015) can be found online.


KEY POINT: The preliminary ruling procedure under Article 267 is used by national courts as a means of clarifying EU law.


The Court of Auditors


This body was established in 1977 and is based in Luxembourg. It has primary responsibility for the scrutiny of the European Union’s finances, i.e. that the budget is being spent correctly. The Court will attempt to expose any financial irregularities in the European Union’s budget; this is a highly politically sensitive role given the huge amounts of money involved and the perception (rightly or wrongly) that the money is not being spent correctly. The Court will submit an annual report to the Council and the Parliament, in terms of Article 319 of the Treaty on the Functioning of the European Union, which contains detailed information about the European Union’s finances for the previous financial year. This institution is becoming much more important as time passes and it played a major role in forcing the European Commission to resign en masse in 1999 after allegations of maladministration were widely exposed.


The Court currently has 28 full-time members appointed by the Council (after consulting Parliament) for a renewable term of six years from each one of the member states. These members will have been professional auditors or will have special experience as accountancy practitioners. In order to have more efficient procedures, the Court can organise its members into units called ‘chambers’ that will be allocated particular areas of responsibility. A President of the Court is elected by the members to serve for a term of three years. The members of the Court are supported by a staff of approximately 900, many of whom come from accounting, auditing, economics, financial management and legal backgrounds. The Court can send these staff members out on inspections throughout the European Union to investigate the different ways in which money is being spent. As one would expect, the Court is a completely autonomous institution and its members enjoy complete independence. However, the Court of Auditors has no legal powers of its own, and when it uncovers fraud or improper practices, these should be reported to the appropriate European Union institution, which must take the necessary action to rectify the situation.


The European Central Bank


This institution is based in Frankfurt, Germany and oversees the administration of the single European currency (the so-called Eurozone). It is an extremely powerful body and, although the United Kingdom chose to opt out from joining the single currency, any economic decisions that the Bank makes undoubtedly had an indirect effect on the British economy as, in 2017, 19 of the 28 EU member states use the single currency.


KEY POINT: The six main institutions of the European Union are the Council, the Commission, the Parliament, the European Court of Justice, the Court of Auditors and the European Central Bank.
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1.5 Material on why European law is so unique can be found online.






Human Rights Act 1998


This Act came into force on 2 October 2000 and it implements the European Convention on Human Rights directly into United Kingdom law. The European Convention aims to protect basic human and democratic rights. It was partly incorporated into Scots law a year before the rest of the United Kingdom by means of the Scotland Act 1998.


In 1950, the United Kingdom signed the European Convention on Human Rights and Fundamental Freedoms, which was inspired by the Universal Declaration of Human Rights of the United Nations – a direct response to the horrors of the Second World War. These documents laid down minimum standards for the protection of human rights that signatory states aimed to respect. In 1951, the United Kingdom became one of the first states to ratify the Convention and, by 1953, a sufficient number of European states had ratified it to make it effective. The United Kingdom, however, chose not to incorporate the Convention directly into British law and this caused a number of problems, the main problem being that British citizens could not enforce the Convention in British courts.


KEY POINT: The European Convention on Human Rights aims to promote respect for basic human rights and democratic freedoms.


Since 1966, these positive human rights in the European Convention could be challenged in another forum – the European Court of Human Rights at Strasbourg. Under Articles 25 and 26 of the Convention, the United Kingdom accepted the compulsory jurisdiction of this court. As we shall see, however, this route has not been without its problems. The United Kingdom is, therefore, under a Treaty obligation to adhere to the principles of the Convention. Ironically, despite the fact that the United Kingdom was the first signatory of the Convention, there have been all sorts of problems relating to its incorporation into British law. As British citizens had no right to enforce the Convention in British courts, they were forced to turn to the European Court of Human Rights. On average, people who took the legal road to Strasbourg could expect to wait at least five years to have the case heard and decided. When the Labour Government of Tony Blair was elected in 1997 it decided to bring a halt to this and make the Convention directly enforceable in British courts. This means that British citizens should no longer have to wait five years for a decision.


It is also worth emphasising that the European Court of Human Rights is a completely separate body from the Court of Justice of the European Union and the two courts should not be confused – as they frequently are by certain British politicians and sections of the UK media thus promoting an anti-human rights and anti-EU agenda.


KEY POINT: Since 1966, the United Kingdom has accepted the compulsory jurisdiction of the European Court of Human Rights in Strasbourg.


The European Convention Articles now incorporated in United Kingdom law, and listed in Schedule 1 to both the Human Rights and Scotland Acts, cover the following matters:




    •  The right to life (Article 2)


    •  Prohibition of torture and cruel and degrading treatment (Article 3)


    •  Prohibition of slavery and forced labour (Article 4)


    •  The right to liberty and security (Article 5)


    •  The right to a fair trial/hearing (Article 6)


    •  The general prohibition of the enactment of retrospective criminal offences (Article 7)


    •  The right to respect for private and family life (Article 8)


    •  Freedom of thought, conscience and religion (Article 9)


    •  Freedom of expression (Article 10)


    •  Freedom of assembly and association (Article 11)


    •  The right to marry (Article 12)


    •  Prohibition of discrimination (Article 14)


    •  No restrictions on the political activity of aliens (i.e. those are not British or European Union citizens) (Article 16)





It is important to note that the European Convention is only enforceable against the British state or institutions and organisations that carry out public functions, for example, universities, care homes, colleges, hospitals, housing associations, schools and local authorities. It should be noted that a public authority or emanation of the State can have a very wide meaning in law and may cover privatised utilities companies (see Case C-188/89 Foster v British Gas (1990) and Griffin v South West Water Services Ltd (1995)). The European Convention is a very important source of new law, not only because it promotes the protection of human rights and democratic freedoms, but also for the fact that it has caused profound changes to be made to the legal system. As a result of the Human Rights and Scotland Acts, all United Kingdom legislation – whether it was passed before or after the introduction of the European Convention – has to be interpreted subject to the protections provided in these Acts for human rights and democratic freedoms. This is less of a problem for legislation that is introduced after the European Convention came into force and that will often have been drawn up with precisely these issues in mind. The more problematic area may be older legislation that does not protect human rights or democratic freedoms.


KEY POINT: The rights guaranteed to individuals under the European Convention are enforceable against the state or bodies that carry out functions of the state.


Primary legislation (i.e. Acts of the Westminster Parliament) that is not human rights friendly can be challenged in the Scottish courts. If the judges find that the legislation does indeed breach the European Convention, they can issue what is known as a declaration of incompatibility. Only certain courts (the Court of Session, the High Court of Justiciary and the UK Supreme Court) can issue such a declaration. This signifies that the legislation in question breaches human rights in a particular way and it is then up to the Westminster Parliament to take the appropriate steps to bring the law into line with the European Convention. There is a fast-track procedure whereby a Minister of the Crown can change an incompatible piece of legislation by way of an Order-in-Council or a statutory instrument.


Furthermore, the previous case law of the European Court of Human Rights can now be pleaded before Scottish courts and is regarded as binding judicial precedent.


Significantly, the legislation of the Scottish Parliament is considered to be secondary legislation and this means that judges can strike down those parts that breach human rights or democratic freedoms. In practice, however, much of the legislation coming from the Scottish Parliament will be accompanied by a statement to the effect that it complies with the European Convention. The UK Supreme Court struck down the Scottish Parliament’s named person legislation as incompatible with the European Convention of Human Rights in July 2016 (The Christian Institute & others v The Lord Advocate (Scotland) [2016]), this legislation, Children and Young People (Sc) Act has been unanimously passed by the Scottish Parliament and had been previously upheld by two decisions at the Court of Session in Edinburgh.
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1.6 Details of the case of The Christian Institute & Others v The Lord Advocate (Scotland) [2016] can be found online.





KEY POINT: Courts such as the High Court of Justiciary, the Court of Session and the UK Supreme Court can issue a declaration of incompatibility if legislation does not comply with the European Convention. The courts, however, cannot strike down primary legislation that is not human rights compatible – this is a task for Parliament.


The rights that are introduced by the Human Rights and Scotland Acts do not all have equal weight and they are certainly not all absolute. Some are absolute and inalienable and cannot be interfered with by the state. Others are merely contingent and the British state can opt out of them in certain circumstances. By Article 15 of the Convention, states have a limited right to suspend certain rights ‘in time of war or other emergency’. The United Kingdom has done exactly this in relation to extended periods of detention for those suspected of terrorist offences in Northern Ireland and the United Kingdom has been successful here (Brogan v UK (1988) and Brannigan and McBride v UK (1994)) in pleading that it should be allowed to suspend or derogate from the provisions of the Convention.


The effect of the European Convention in respect of Scots law


Some important cases have occurred as a result of the introduction of the European Convention into Scots and United Kingdom law.
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Starrs v Ruxton (2000) the two accused were tried and convicted before a temporary sheriff. The question arose as to whether or not this temporary judge was an ‘independent and impartial tribunal’ and, if not, did this represent a breach of Article 6 (the right to an impartial hearing) of the Convention on Human Rights? This case, in effect, challenged the right of the Lord Advocate (then a politician and a member of the Scottish Cabinet and head of the Scottish system of public prosecution) to appoint temporary judges. The argument that the lawyers for the two accused used was that such judges, lacking job security, would not display sufficient independence when arriving at their decisions as such a course of action would threaten their continued employment. The High Court of Justiciary, in a landmark ruling, held that the widespread use of temporary sheriffs did indeed breach the Convention. The accused had not been given a fair trial according to the provisions of the Convention because they could not be sure that a judge appointed by a politician would be sufficiently independent. The Convention states that judges, for the most part, must be independent of political control.
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Brown v Stott (2000) the owner of a vehicle was compelled under the Road Traffic Act 1988 to give information as to the identity of the driver at the time when the relevant offence was committed. The offence was one of drunk driving. The accused argued that the very fact that she had to admit to the police that she had driven the car in response to their questioning of her amounted to self-incrimination. Her response would, of course, be used against her at the trial and she claimed, therefore, that her right to a fair trial had been breached under Article 6 because she had self-incriminated herself. The accused was convicted in the Sheriff Court. The High Court of Justiciary held that the prosecution had no power to rely on evidence of the admission that the accused had been compelled to make under the 1988 Act. The appeal was allowed. The Privy Council, however, later overruled the High Court and stated that the provision of the Road Traffic Act that had compelled the accused to reveal the identity of the driver at the time of the alleged offence was not a breach of Article 6 of the European Convention. This decision also allowed the police to continue to use speed cameras because it is the car not the driver who is caught on camera and the police will, therefore, have to ask the owner of the car to identify the person who was driving the vehicle when the speeding offence was committed.
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Clark v Kelly (2003) was an appeal by Helen Clark, the Procurator Fiscal for Kirkcaldy, which raised an important question in relation to the structure of and procedure in the former District Courts (now Justice of the Peace Courts) in Scotland. The case involved an alleged violation of Article 6 of the European Convention on Human Rights. The accused in this case, who had been charged with theft, claimed that he would be denied a fair and public hearing by an independent and impartial tribunal if his trial in the former District Court was allowed to proceed. He claimed that the practice whereby the clerk of the court often gave legal advice to the judge was in breach of Article 6. The question was an important one, since most of the judges in District Courts in Scotland were lay Justices of the Peace. This particular case had consequences for England too as Magistrates’ Courts in England and Wales are, in all essentials, similar. It has been calculated that 97 per cent of criminal cases begin and end in the Magistrates’ Courts in England and Wales.


Held: that the practice whereby the clerk of the court advised lay Justices of the Peace privately about matters of law and procedure was not a breach of the right of the accused to a fair trial under Article 6. The clerk of court was completely independent (usually a qualified lawyer, i.e. a solicitor or an advocate) and was on hand to provide impartial advice and trained to such a professional standard that he or she would be able to spot any potential conflicts of interest. The clerk would not, for instance, advise the judge when he was the father or some other close relation of the victim of the offence for which the accused was being tried. It would offend the clerk’s professional code of conduct if it could be suggested that he took instructions or orders from a local authority or other external body regarding the advice provided to the judge.
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Marper v United Kingdom (2008) demonstrates that strict time periods should be applied to the retention by the Police of DNA samples taken from suspects who have not been convicted of any offence. Although this case was primarily a criticism of English criminal procedure, it shows that the police officers must be sensitive to a suspect’s Article 8 rights (the right to privacy).
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Cadder v Her Majesty’s Advocate (2010) has been discussed at length throughout this chapter and it is a hugely significant human rights decision of the UK Supreme Court in the way that it impacts on police powers of detention, a suspect’s guaranteed right to legal advice during this period and, ultimately, the suspect’s right to a fair trial.
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Gillan and Quinton v United Kingdom (2010) was a successful challenge to the indiscriminate use of police powers of stop and search under the Terrorism Act 2000. So successful was this challenge that the UK Home Secretary ordered an immediate cessation of Section 44. In future, police officers must use Section 43 of the Act meaning that they must have reasonable suspicion that an individual is a terrorist before exercising powers of stop and search.


KEY POINT: As a result of the introduction of the Scotland Act 1998 and the Human Rights Act 1998, the European Convention can now be directly enforced in the Scottish Courts without people having to lodge a case at the European Court of Human Rights.
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1.7 Material about developing a culture of human rights can be found online.






The influence of the European Court of Human Rights


This court sits in Strasbourg and was established by the European Convention for the Protection of Human Rights and Fundamental Freedoms.


The European Court of Human Rights is a single, full-time court that deals with the enforcement of human rights and democratic freedoms that are protected by the European Convention on Human Rights (see the Human Rights Act 1998). It sits at Strasbourg in France and it should not be confused with the Court of Justice of the European Union – it is a completely separate institution. The Court of Human Rights is the court of the Council of Europe, an organisation of 47 European member states. All the member states of the European Union are members of this body, but despite provisions in the Treaty of Lisbon, the European Union as an organisation has not signed the European Convention on Human Rights or joined the Council of Europe. The Council of Europe is a body that aims to promote culture, the rule of law and respect for democratic freedoms.


The court heard its first case in 1960 – Lawless v Ireland (1961) – in which Lawless, who had been a member of the Irish Republican Army, took legal action against the authorities of the Irish Republic whereby he alleged that he had been illegally detained and held in a military camp while attempting to travel to the United Kingdom. The Irish Government had derogated from Article 5 in order to permit detention without trial. He could have secured release by undertaking to observe the law and refraining from activities contrary to the Offences Against the State (Amendment) Act 1948 but instead challenged the lawfulness of the Irish derogation. The Court upheld the right under Article 15 against the exceptional situation of a public emergency threatening the life of the national due to the secret terrorist operations being carried out in Ireland and the adjacent UK. Lawless alleged that the actions of the Irish Republic in detaining him constituted breaches of Article 5 (the right to liberty and security), Article 6 (the right to a fair trial) and Article 7 (the general prohibition of the enactment of retrospective criminal offences) of the European Convention. Lawless ultimately lost his case because the Irish Government was able to rely on the argument that its need to promote national security was of greater importance than a person’s individual human rights given the very real threat of terrorism with which it had to deal.


The Lawless case is of great importance as it is regarded as the first decision of its type that saw the application of international human rights laws and the first case that was tried by an international court or tribunal where a private citizen took legal action against a state.


In Lawless, René Cassin, the then President of the European Court of Human Rights, made the following robust declaration:


‘The court exists only to serve the cause of justice.’


Until 2 October 2000, British citizens who were alleging that their human rights had been violated by the State were forced to take their cases to this court. Admittedly, people living in Scotland could enforce their Convention rights in Scottish courts from 1999 onwards. Very often, it could take up to five years or longer to have the case heard and decided. As a result of the introduction of the Human Rights Act 1998 and the Scotland Act 1998, British citizens can now directly enforce the rights given to them by the European Convention in British courts.


Since 1966, the United Kingdom has accepted the compulsory jurisdiction of this court – this is despite the fact that the British courts have only recently been given the right to hear cases that involve alleged violations of the European Convention.


The organisation of the European Court of Human Rights


The European Court of Human Rights consists of 47 judges in total and they are appointed for a non-renewable term of nine years. The judges do not have to be chosen from each state and they sit as individuals rather than as the representatives of a specific state. In the past, a Swiss judge represented Liechtenstein on the court. In practice, each state will nominate three candidates and the successful candidate will be elected by the Parliamentary Assembly of the Council of Europe.


Judges are organised into five sections when hearing cases. Each section is headed by a President and Vice-President. The administrative arrangements of each section are handled by a Registrar and a Deputy Registrar. The European Court of Human Rights itself is represented by a President and two of the section Presidents act as Vice-Presidents with the remaining three sections headed by the Section-Presidents.


The Court is organised into five sections, whose membership is fixed for three years. The sections must be geographically and gender balanced and take account of the different legal traditions of each member state of the Council of Europe. These section Vice-Presidents are entitled to stand in for their section President when he or she is indisposed. The four sections are further organised into committees (three members) and chambers (seven judges). Hearings before the European Court of Human Rights are normally held in public and the proceedings are of an adversarial nature, i.e. not unlike proceedings in Scottish courts where the respective parties come in and argue the merits of their cases. The judges do not have to reach a unanimous verdict and many decisions will be by majority. Any of the judges are entitled to attach their own comments to the official decision of the Court and there is nothing to prevent a judge from stating publicly that he or she disagrees with the majority.


When the European Court of Human Rights has to deal with a very important or potentially sensitive case, a single court of 17 judges may sit. This court is referred to as the Grand Chamber and consists of the President, Vice-Presidents and the section Presidents.


It is always possible that applications to the Court may be settled by the parties themselves or with the assistance of one of the Registrars of the Court before the case proceeds to a full hearing. Negotiations between the parties with the aim of attempting to secure an out-of-court settlement are necessarily of a confidential nature.


In October 2005, the Grand Chamber sat to hear an appeal from the British Government that dealt with the continuing ban on the right of prisoners to vote in elections in the United Kingdom (Hirst v UK (No. 2) [2005]). The British Government lost this appeal and later conceded that domestic law would have to be amended to bring it into line with the United Kingdom’s obligations under the European Convention on Human Rights, or the UK would require to ultimately leave the jurisdiction of the European Court of Human Rights.


KEY POINT: The European Court of Human Rights is an independent, full-time court that deals with the enforcement of human rights and democratic freedoms across Europe.


The margin of appreciation


It is very important to emphasise that, unlike the other European Court (i.e. the Court of Justice of the European Union), the Court of Human Rights does not seek to impose a uniform system of law upon the contracting states to the European Convention. It should be appreciated that protection and promotion of human rights and fundamental freedoms can be achieved in a variety of ways. Various states will attempt to achieve these aims in a genuine fashion in accordance with their culture, with their political systems and, to an extent, with their history. In the immediate decades after the Second World War, countries such as Germany and Italy probably displayed a far greater sensitivity to the protection of human rights in comparison with the United Kingdom. In more modern times, membership of the Council of Europe has expanded to include states such as Greece, Poland, Russia, Turkey and Spain with their common histories of military rule and dictatorship and the numerous crackdowns on political and democratic freedoms.


When making its decision, the European Court of Human Rights will apply a doctrine or a practice known as the ‘margin of appreciation’. This doctrine or practice permits a state to argue that it should be given a certain amount of freedom to determine in what way the various human rights and freedoms guaranteed by the Convention should be implemented into its national legal system. The European Court has been much more willing to permit states like the United Kingdom to restrict free speech in relation to personal morality or religious beliefs in a way that would not be permissible if the case involved restrictions on political freedoms. An application of the margin of appreciation can be seen in the following case:
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Wingrove v UK (1997) the United Kingdom was able to argue successfully that the director of a film known as Visions of Ecstasy should be not be entitled to receive a certificate from the British Board of Film Classification. Without this certificate, the film could not secure a video release in the United Kingdom. The film was refused such a certificate on the grounds that this would result in a breach of the Video Recordings Act 1984 (a piece of legislation not without its own problems, as discussed earlier in this chapter) because it portrayed the crucified Christ in a blasphemous way. The blasphemy laws primarily exist in the United Kingdom to protect the Christian religion (and by extension the Jewish religion). What constitutes blasphemy can often be a thorny question because it inevitably raises the issue of freedom of speech. What a Christian may find blasphemous may be seen by another person as an expression of artistic freedom. The film itself contained images of Jesus Christ on the Cross with strongly sexual imagery. Wingrove, the director of the film, was arguing that his right to freedom of speech, guaranteed by Article 10 of the European Convention, had been violated.


Held: by the European Court of Human Rights that, generally speaking, a contracting state such as the United Kingdom will be entitled to a certain amount of freedom where issues such as blasphemy come before the courts.


The Westminster Parliament finally repealed the blasphemy laws in England and Wales as a result of the introduction of the Criminal Justice and Immigration Act 2008. Following on from this development, the British Board of Film Classification permitted Visions of Ecstasy to be released with Certificate 18. In Scotland, the last successful prosecution was that of Thomas Paterson in 1843 who was convicted before the High Court of Justiciary for supplying literature deemed to be blasphemous. Professor Sir Gerald Gordon has doubted whether blasphemy could still be regarded as a crime in modern Scotland. Recent developments may temper this suggestion as blasphemous comments may, of course, still be prosecuted as breaches of the peace at common law or perhaps, more seriously, as a statutory offence in terms of the Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012.


States will not be entitled to plead the margin of appreciation doctrine where a serious breach of Convention rights has occurred.
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McCann v UK (1996) the United Kingdom was held to have violated the right to life of three IRA terrorists who had intended to detonate a bomb in Gibraltar which would have caused considerable loss of life and widespread property damage. The three individuals were shot and killed by members of the elite SAS regiment before the bomb could be detonated. The SAS did not give the three IRA members an opportunity to surrender first. It was this shoot-to-kill policy which fell foul of the Strasbourg judges. The right to life is guaranteed by Article 2 of the European Convention and is considered to be one of its most important provisions – contracting states are not permitted to ignore or abuse this right. As will be appreciated, the judgment in McCann caused considerable controversy and outrage in the United Kingdom. In fact, over many years, the United Kingdom has found itself dragged before the European Court in relation to its handling of the political situation in Northern Ireland (which was at its worst phase from the early 1970s until the first IRA ceasefire in 1994). The United Kingdom argued that it was taking legitimate measures to safeguard the lives and security of its citizens in its effort to combat terrorism. However, the European Court did not always see eye to eye with the United Kingdom.


KEY POINT: The European Court of Human Rights recognises that member states have a measure of discretion in the way that they give effect to general standards set out in the Convention.


KEY POINT: The Human Rights Act 1998 has led to a huge increase in these types of cases going to court.



Historical sources of law


These sources of law are now very much on the margins and play little importance in the development of Scots law. The historical sources of law include:




    •  The institutional writers


    •  Canon law


    •  Feudal law





KEY POINT: Historical sources of law include the institutional writers, Canon law and Feudal law.



The institutional writers


In the past, various Scottish lawyers have contributed in an outstanding way to our understanding of the development of the Scots law. The ideas that these individuals promoted are still debated in Scottish universities to this day and may even be used in court cases to illustrate important legal points. These individuals include:




    •  Sir Thomas Craig, who published Jus Feudale in 1655


    •  John Dalrymple, Viscount Stair, who published Institutions of the Law of Scotland in 1681


    •  Lord Bankton, who published An Institute of the Laws of Scotland in 1751


    •  Professor John Erskine, who published Institute of the Law of Scotland in 1772


    •  Baron Hume, who published his Lectures between 1786 and 1822


    •  Professor George Bell, who published Commentaries on the Law of Scotland and the Principles of Mercantile Jurisprudence in 1810, followed by the Principles of the Law of Scotland in 1829.





As should be somewhat obvious, the institutional writers have not published anything since 1829! The writings of these individuals are not entirely irrelevant in modern times as proved to be the case in McDyer v Celtic Football and Athletic Company Ltd and Others (3 March 2000) where the Court of Session heard arguments from the lawyers that drew heavily on the work of Bankton and Hume (see Chapter 3 for a fuller discussion) and it is fair to say that considerable clarity was brought to bear upon a previously grey area of the Scots law of delict.


KEY POINT: The institutional writers are historical individuals who have recorded the development and contributed to our understanding of Scots law.



Canon law


This is the law of the Christian Church, which is based on the biblical books of the Old and New Testaments. It is worth remembering that this source played a very important role in the development of Scots law. When the Court of Session was created in 1532, Alexander Mylne, the first Lord President, was the Roman Catholic Abbot of Cambuskenneth. Furthermore, a sizeable number of the judges of the court were either Roman Catholic priests or monks who arrived at their decisions based on their training in Canon law. After the period known as the Reformation from 1560 onwards, the influence of the Roman Catholic Church was swept away and the new Calvinist (Protestant) religion promoted by John Knox and the other Reformers held sway. Scotland remained a remarkably religious country until the 1960s when a period of great social change occurred. Interestingly, the mode of dress still used by Scottish judges especially in the Court of Session and the High Court of Justiciary are clearly influenced by the vestments traditionally worn by Roman Catholic clergy.


KEY POINT: Canon law is the law of the Christian Church.


Today, we obviously live in a less religious age, but the influences of Canon law can still be felt. The Scots law of Incest is based almost in its entirety on the Old Testament Book of Leviticus. The Book of Leviticus also forbids marriages between same sex partners and it is only recently that Scots law has given legal recognition to same sex marriage with the introduction of the Marriage and Civil Partnership (Scotland) Act 2014. The history of murder as a crime in Scotland could be said to be directly influenced by the Old Testament Book of Exodus, which tells the story of the Jewish Prophet Moses who received the Ten Commandments directly from God. These Ten Commandments were a set of legal and moral rules for the Jewish people, which were later adopted by Christians. The influence of Canon law is still felt in modern Scottish society.



Feudal law


The feudal system is described as a multi-tiered system of landownership and, consequently, it can be very complex. It was introduced to Scotland during the reign of King David I (1124–53). From the earliest days of the system, it operated, however, on very simple principles. The King (the Superior) would grant parcels of land to his supporters (vassals) who, in return, would administer the land (very often in the role of sheriff – another English practice) and, more importantly, they would provide the King with soldiers in times of war or civil unrest.


In other words, the feudal system was all about maintaining royal power in Scotland (i.e. land for loyalty). The land was never granted absolutely – if a vassal (i.e. the person who held the land) failed to keep his side of the bargain, the King would remove all his rights to the land and appoint someone in his place. These supporters would in turn distribute parts of the land to their followers in order to retain their loyalty.


The fundamental principle of the feudal system always centred around tenure. This means that the land was granted according to certain conditions that the vassal had to carry out dutifully. It may be rather hard to believe, but the feudal system survived into the twenty-first century before it was abolished on 28 November 2004 when the provisions of the Abolition of Feudal Tenure etc. (Scotland) Act 2000 took effect.


KEY POINT: Feudal law is an ancient system of landownership that was abolished on 30 November 2004.


The legal profession in Scotland


In Scotland, as in England, practising lawyers are divided into two groups:




    •  Solicitors and solicitor-advocates


    •  Advocates





Solicitors


This term has been in use in Scotland since 1922 and originated in England. Before 1922, solicitors in Scotland were referred to as notaries and writers.


Most practising Scottish lawyers will be solicitors. A solicitor can be hired directly by members of the public and solicitors’ firms can be found in the high streets of most towns and cities in Scotland. Solicitors are trained to deal with all sorts of legal matters from the beginning of a case to its end. All solicitors must hold a current practising certificate and be members of the Law Society of Scotland. In terms of both the Solicitors (Scotland) Act 1980 and the Legal Services (Scotland) Act 2010, the Law Society is the recognised professional body that regulates solicitors and it will discipline those members who break the rules.


Solicitors will appear before both the criminal and the civil courts. Before the introduction of the Law Reform (Miscellaneous Provisions) Scotland Act 1990, solicitors were confined to the lower Scottish courts, namely, the Justice of the Peace (previously the District Court) and Sheriff Courts. It is now possible for a solicitor to take further examinations in order to gain a qualification that makes it possible for him or her to appear before the higher Scottish courts: either the High Court of Justiciary or the Court of Session and in each case the UK Supreme Court. This now means that a solicitor-advocate can appear before all the Scottish courts and can attain QC status. It has been proposed that solicitor-advocates undergo regular relevant training as part of a solicitor’s existing ongoing continuous development requirements. The Society of Solicitor Advocates already provides regular advocacy specific training.


To become a solicitor, there are two possible paths:




    •  By Law Society of Scotland examinations – a trainee must first register as a pre-diploma trainee with a firm of solicitors. The Law Society stipulates what exams the trainee must pass in order to complete this course. Trainees must become familiar with three compulsory areas of conveyancing, litigation and either trusts and executries or the work of a public authority. This initial training period will last for three years.


    •  By university degree – a student will register for a Bachelor of Laws degree (LLB) in Scots Law at one of the nine Scottish universities offering this course. It will take a student three years to gain a Pass degree and four years to gain an Honours degree. Many students will now complete an Honours degree owing to the very stiff competition for jobs with law firms.





Passing Law Society or university exams is only part of the training process. Budding solicitors will have to register for a Diploma in Legal Practice at one of the Scottish universities that provide this training. Entrance to the Diploma is by no means automatic and universities can afford to pick and choose the best students. Students are expected to attend the Diploma course for a period of one year on a full-time basis or two years on a part-time basis. The Diploma course is highly practical in content and nature and students will often be taught by practising solicitors. It is valid for a period of two years after completion and it allows potential entrants to the profession to apply for an entrance certificate.


After completion of the Diploma in Legal Practice, the trainee will have to complete a period of further training of two years with a qualified solicitor. A traineeship will take longer if the candidate decides to complete it on a part-time basis. Trainee solicitors can apply for a restricted practising certificate after one year, which means that it is possible for them to appear in court as long as they are supervised by a qualified solicitor. When trainees have finished their training, they can apply to the Law Society of Scotland for a full practising certificate. This will allow them to set up in business on their own, set up in partnership with other solicitors or become an employee of a firm, then an associate, then perhaps a partner. Over the last few years, the Law Society has been looking at proposals to make the training of solicitors more flexible.



Advocates


There are just under 500 practising advocates in Scotland today. These lawyers are specialists in pleadings in court. The pleading in court is concerned with the preparation and presentation of a case. Some advocates have the reputation of being experts in a particular field of law and, as a result, they provide opinions on complex legal questions. They are a completely separate branch of the legal profession from solicitors. For the purposes of employment law, they are self-employed, independent sole practitioners and do not form partnerships with other advocates. Advocates, unlike solicitors, are not members of a law firm. Advocates tend to be organised into units called stables, with a clerk who will be responsible for administrative matters. Members of the profession will be referred to as either junior counsel or senior counsel. Senior counsel are referred to as Queen’s Counsel and have the initials QC after their names. If the British sovereign is male, senior counsel will have the initials KC after their names, but individuals appointed by Queen Elizabeth II will continue to use QC. Practising advocates of ten years’ standing can make their desire known to the Dean of the Faculty of Advocates to be admitted to the ranks of QCs. Successful individuals are admitted to this post by the First Minister of Scotland (exercising the Royal prerogative) who will be advised by the Lord President of the Court of Session. The process of becoming a QC is known as ‘taking silk’ after the silk robes traditionally worn by senior advocates.


As previously mentioned, the Law Society of Scotland is the professional organisation that represents the interests of solicitors. The body that represents the interests of advocates is the Faculty of Advocates in Edinburgh. This a democratic organisation headed by a Dean who is elected by the membership. The Faculty of Advocates is self-regulating and is responsible for maintaining professional standards and discipline. The Legal Services (Scotland) Act 2010 gives authority to the Court of Session to determine who can become an advocate, but practically speaking the Court has delegated its authority in this area to the Faculty of Advocates. The Lord President of the Court of Session will, ultimately, approve any admission and professional rules that the Faculty formulates.


In order to become an advocate, an individual will usually have gained a degree in Scots law (usually a Bachelor of Laws (LLB) degree) from one of the Scottish universities that offer this course, or will have passed the Law Society exams. There are other recognised degrees that would be acceptable to the Faculty of Advocates. Successful completion of the Diploma in Legal Practice from a Scottish university and the Faculty’s own examination in Evidence, Practice and Procedure are also prerequisites for entry to the profession. A candidate to become an advocate is known as an Intrant. The Intrant will have to complete a training period with a qualified solicitor and serve an apprenticeship with a recognised advocate. The apprenticeship with an advocate is known as a ‘pupillage’ or ‘devilling’. An Intrant will then be admitted to membership of the Faculty of Advocates once all the academic and vocational requirements have been successfully completed.


Advocates can appear in all the Scottish courts whether criminal or civil. Before the introduction of the Law Reform (Miscellaneous Provisions) Scotland Act 1990, only advocates could appear before the most senior Scottish courts – the High Court of Justiciary, the Court of Session and the UK Supreme Court. Solicitors were, therefore obliged to instruct an advocate to represent one of their clients before these courts. Now, of course, the increasing number of solicitor-advocates will be able to represent clients. Ordinary solicitors will, however, continue to instruct advocates or solicitor-advocates.


Advocates will be instructed by solicitors to appear in a case. They do not deal with members of the public directly. Advocates will attend consultations with a client, but this meeting will almost always take place in the presence of the client’s solicitor or someone who works at the law firm, for example, a trainee solicitor or qualified paralegal. It should be appreciated that the solicitor will have done most of the work when it comes to preparing the case such as taking precognitions (witness statements) and keeping on top of the vast amounts of paperwork that the case will no doubt generate.


When appearing in court, a QC or senior counsel will be assisted by junior counsel. Advocates have a distinctive appearance in that they wear a wig and a gown. Senior counsel can be distinguished from junior counsel in that they usually favour wearing a white neckerchief known as a fall (reminiscent of something that a Presbyterian minister would wear on formal occasions) and they will wear coloured shirts under their gowns. Junior counsel, on the other hand, will wear a white bow tie and a white shirt or blouse under their gowns. This marks them out from a solicitor who will wear a simple black gown and a business suit when appearing in court.



Association of Commercial Attorneys (ACA)


In 2009, the Association was approved by the Lord President of the Court of Session, the Office of Fair Trading and the Scottish Government. Such individuals must complete a four-day Sheriff Court practice training course and hold a Master of Laws (LLM) in construction law or a construction related qualification. This Masters degree permits them to appear on behalf of their clients before the Sheriff Court in small claims and summary claims in cases that involve construction and building. Members of the Association would have to instruct a solicitor or an advocate to appear on their client’s behalf in ordinary claims in the Sheriff Court. The first Commercial Attorneys had the right of appearance in the Sheriff Court from April 2009, although the Association appears dormant: a well-meaning but ultimately ill-fated initiative to expand the categories of legal service providers in Scotland.


KEY POINT: In order to be regarded as a qualified lawyer in Scotland, an individual must either be a solicitor, a solicitor-advocate or an advocate.



Paralegals


For many years, clerks have been employed in law firms to undertake particular types of legal work in the areas of conveyancing, executries and trusts. An increasing number of law firms are also employing paralegals. Paralegals will often have a professional or vocational qualification, such as a Higher National Certificate or Diploma in Legal Services, often gained at a Further Education College. These types of employees, although neither solicitors nor advocates, will have a background in the law and a good working knowledge of legal procedures.


The Scottish Paralegals Association has been in existence since 1993 and is the only professional body representing the interests and the views of paralegals that is recognised by the Law Society of Scotland. There are now moves afoot to introduce registered paralegals to Scotland, which will ensure a uniformity and consistency in the training of such individuals.



Law Reform (Miscellaneous Provisions) Scotland Act 1990


Under this Act, there exist provisions that would allow certain suitable persons to represent members of the public before the Scottish courts. These legal representatives would not need to be solicitors or advocates. Safeguards, however, would have to be in place to allow these individuals to practise law in Scotland. The people most likely to benefit from these provisions would be those individuals who possess a law degree, but who are not practising lawyers. The provisions in the Act of 1990 were never brought into force. In 2003, the Scottish Executive (now Government) was considering proposals to open up the provision of legal services in Scotland in an attempt to increase competition by bringing the 1990 Act fully into force. This development was partly in response to events in England where it looks as if the Law Society and the Bar Council will lose their monopoly on legal services. The Scottish Government introduced a Bill to increase competition in the legal services market in 2009 and we shall now turn our attention to this development.



Legal Services (Scotland) Act 2010


The main purpose of this Act was to open up the Scottish legal services market to greater competition. This was made necessary, in part, by a super-complaint submitted to the Office of Fair Trading by the consumer lobbying group, Which? relating to concerns that the Scottish legal services market was unduly restrictive, anti-competitive and, ultimately, did not meet the needs of the public. Furthermore, Sir David Clementi had previously submitted his Report on Alternative Business Structures to the UK Parliament in 2004, which recommended that greater flexibility should be introduced to the English and Welsh legal services market. There was a very real concern that a failure to introduce serious reforms could impair the future development of Scotland’s legal services profession. Previously, the Law Reform (Miscellaneous Provisions) Act 1990 had held out the possibility of limited competition being introduced into the Scottish legal services market so that individuals who were neither solicitors nor advocates (for example, accountants and insolvency practitioners) might be permitted to represent clients before the Scottish courts. This expectation proved to be something of a false dawn and it most certainly did not lead to greater competition in the Scottish legal services market.


In essence, the Legal Services (Scotland) Act 2010 now permits Scottish lawyers to set up alternative business structures thus allowing them to enter into commercial relationships with other professionals who are not lawyers, such as accountants, insolvency practitioners and wealth fund managers. Historically, the method by which lawyers have carried out business is by way of a partnership in terms of the Partnership Act 1890 or, more recently, as limited liability partnership in terms of the Limited Liability Partnerships Act 2000 (see Chapter 5). Both of these business structures are firmly based on the idea of a commercial organisation where its members (practising lawyers regulated by their own professional bodies, e.g. the Law Society of Scotland) deliver legal services to the public.


In theory, the implementation of the Act means that it will be much easier for lawyers in Scotland to enter into relationships with non-lawyers in order to deliver a range of legal services to the public. It will also be easier for individuals (subject to a ‘fit to own’ test) who are not lawyers to be the proprietors of legal practices. Scottish solicitors who are contemplating setting up alternative business structures must ensure that 51 per cent of the business is owned by current Law Society of Scotland members. This is very different from the English system where no such threshold operates. The new system of alternative business structures will also necessitate a thorough overhaul of the current system of regulation for those providing legal services to the public. Under the 2010 Act, the Law Society intends to become one of the approved regulators for people who are deemed to be legal providers, but who are not members of the traditional Scottish legal professions, i.e. solicitors or advocates.


KEY POINT: Some individuals who are not qualified lawyers also provide legal services – for example, paralegals and those individuals who hold a law degree.


The Law Officers of the Crown


Since the introduction of the Scotland Act in 1998, there are now three Scottish Law Officers. These individuals are:




    •  The Lord Advocate


    •  The Solicitor General for Scotland


    •  The Advocate General for Scotland





Before the creation of the Scottish Parliament, Scotland had just two Law Officers – the Lord Advocate and the Solicitor General. The Lord Advocate and the Solicitor General are legal advisers of the Scottish Government in Edinburgh whereas the Advocate General is both a member of the United Kingdom Government in London and its legal adviser on Scottish matters.


These appointments are political in nature in the sense that the First Minister for Scotland will appoint the Lord Advocate and the Solicitor General and the British Prime Minister will appoint the Advocate General. Previous holders of the two most established Law Officer posts were often active politicians in either the Conservative or Labour Parties although a party political background is probably of much less importance these days. It will be appreciated that these individuals may have to leave their posts if there was a change of Scottish or British governments.


James Wolffe QC, the Lord Advocate, is the most senior Scottish Law Officer. Mr Wolffe replaced Frank Mulholland QC, who has now been appointed as a Senator of the College of Justice. Mr Mulholland had previously been the Solicitor General for Scotland.


The Lord Advocate has a number of important functions:




    1  The principal state prosecutor with responsibility for the Scottish public prosecution system.


    2  Appearances as the prosecutor in major criminal trials, for example, the Lockerbie murder trial before the High Court of Justiciary.


    3  Head of the Crown Office and Procurator Fiscal Service, the Scottish Government Department with responsibility for all crimes committed in Scotland.


    4  Legal adviser to the Scottish Government.


    5  Representing the Scottish Government in the Scottish Courts (Cadder v Her Majesty’s Advocate (2010) and R (on the application of Miller and another) v Secretary of State for exiting the European Union (2017)), the Court of Justice of the European Union – Alcohol (Minimum Unit Pricing) (Scotland) Act 2012 (Case C-333/14 Scotch Whisky Association v Lord Advocate and Advocate General for Scotland (2015)), and the European Court of Human Rights.





Alison Di Rollo QC is the current Solicitor General for Scotland. The Solicitor General is the Lord Advocate’s assistant. She was appointed to the post in May 2016, replacing Lesley Thomson. The Solicitor General can use the title Queen’s Counsel and the initials QC will appear after her name irrespective of whether the incumbent is a solicitor, solicitor-advocate or an advocate because she is a legal adviser to the Crown in Scotland. Like her predecessor, Ms Di Rollo is a solicitor and member of the Law Society of Scotland.


The Lord Advocate and the Solicitor General are assisted in their duties by Advocates Depute. Advocates Depute are usually experienced, practising members of the Faculty of Advocates and they usually hold these positions for three years. Advocates Depute appear as prosecutors before the criminal courts in jury trials. Increasingly, many solicitor-advocates who have gained valuable experience in the Procurator Fiscal Service have joined the ranks of Advocate Deputes and will appear for the Crown before the High Court of Justiciary. The two Law Officers of the Crown Office and the Advocates Depute are referred to as Crown Counsel.


The post of Advocate General for Scotland was introduced as a result of the Scotland Act 1998. Dr Lynda Clark QC (as she was then) was the first holder of the post and she was an advocate. Dr Clark, who had also served as a Labour MP, was subsequently raised to the peerage by the then Prime Minister Tony Blair and, in January 2006, she was appointed as a Senator of the College of Justice. This appointment to the Scottish judiciary meant that Baroness Clark had to tender her resignation as Advocate General.


Richard Sanderson Keen, Baron Keen of Elie, QC (a member of the House of Lords) is the current Advocate General for Scotland. Interestingly, Lord Keen is the first Conservative Party holder of this office (since May 2015) and he replaced Lord Wallace of Tankerness, a Liberal Democrat who previously served as Deputy First Minister and Cabinet Secretary for Justice in the first devolved Scottish administration or Executive (1999–2003).


The Advocate General is a United Kingdom Government Minister and has a number of important functions:




    1  Legal adviser to the British Government on matters of Scots law.


    2  Representing the British Government in legal proceedings before the Scottish courts and the UK Supreme Court where the case involves devolution or human rights issues, e.g. Cadder v Her Majesty’s Advocate (2010) and R (on the application of Miller and another) v Secretary of State for exiting the European Union (2017).


    3  Has the right to refer Scottish Parliament legislation to the UK Supreme Court in order to ensure that the Scottish Parliament is acting within its powers, e.g. the judicial review of the Damages (Asbestos Court of Session – Related Conditions) (Scotland) Act 2009.


    4  Representing the British Government in the Court of Justice of the European Union, e.g. in the judicial review of the Alcohol (Minimum Unit Pricing) (Scotland) Act 2012 (Case C-333/14 Scotch Whisky Association v Lord Advocate and Advocate General for Scotland (2015)); and before the European Court of Human Rights.


    5  Serving on a number of British Cabinet committees.





The Advocate General is also referred to as Crown Counsel.


KEY POINT: There are three Scottish Law Officers who provide legal advice to the Crown on matters of Scots law – the Lord Advocate, the Solicitor General and the Advocate General.


Judicial appointments


All appointments of judges and sheriffs in Scotland are, theoretically, within the gift of the current sovereign (Queen Elizabeth II) acting on the recommendation of the First Minister for Scotland. The First Minister, in turn, seeks the advice of the independent Judicial Appointments Board, which was established in 2002. The Board is regulated by the Judiciary and Courts (Scotland) Act 2008 and is headed by a Chair. The Board now advertises judicial posts, as and when appropriate, and will interview candidates and provide a shortlist of people suitable for appointment as judges.
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1.8 An example of an advertisement from the Judicial Appointments Board for Scotland’s website can be found online.





The Lord President of the Court of Session (Scotland’s most senior judge) is also consulted by the First Minister before recommendations are made. The Judicial Appointments Board has its own Secretariat but, once they submit their reports, the First Minister and the Scottish Government will have responsibility for implementing the Board’s recommendations. At any time, the Board consists of a mixture of lay, legal and judicial members.


On 1 November 2002, the first judges and Sheriff Principal were appointed under this appointments system: Mr Philip Brodie QC and Mr Alistair Campbell QC took up their roles as Senators of the College of Justice. Lord Brodie replaced Lord Coulsfield and Lord Campbell replaced Lord Cameron of Lochbroom. The Queen also approved the appointment of Sheriff Iain Macphail QC to be Sheriff Principal of Lothian and Borders who succeeded Sheriff Principal Gordon Nicholson QC. These judicial posts were advertised in the press for the first time.


In order to be appointed as a sheriff, suitable candidates must have been practising lawyers, either as solicitors or advocates, for a period of at least ten years. As for appointment to the High Court or the Court of Session, sheriffs or Sheriffs Principal with five years’ or more experience can be appointed to the senior bench. It is possible for solicitors to be appointed directly to the High Court or the Court of Session. A solicitor must have had rights of audience before these courts and exercised these rights for a continuous period of five years. Section 15 of the Courts Reform (Scotland) Act 2014 prohibits full-time sheriffs from practising as solicitors or advocates, and restrictions are placed on summary sheriffs (part-time judges) who are not permitted to preside in a Sheriff Court district where they have a place of business as a solicitor.


KEY POINT: All appointments of judges and sheriffs in Scotland are within the gift of the British Monarch or Sovereign acting on the recommendation of the First Minister for Scotland. The First Minister, in turn, seeks the advice of the independent Judicial Appointments Board.


The appointment of Scottish Justices to the Supreme Court of the United Kingdom is not the responsibility of the Scottish Parliament. Instead, when it is necessary to appoint such an individual because a place becomes available on the Supreme Court, a selection commission will appoint a new member to the Court. This commission will consist of the President and the Deputy President of the Supreme Court sitting together with members of the various judicial appointments bodies of England, Wales, Northern Ireland and Scotland.


A Scottish Justice of the Supreme Court must have held a high judicial office for a period of not less than two years or have been, at or before that time, an advocate in Scotland, or a solicitor entitled to appear in the Court of Session and the High Court of Justiciary for not less than 15 years.


KEY POINT: Appointments of Scottish Justices to the Supreme Court are made by a special selection commission consisting of the President and the Deputy President of the Supreme Court sitting together with members of the various judicial appointments bodies for England, Wales, Northern Ireland and Scotland.


Sheriffs and judges of the Court of Session and the High Court of Justiciary are completely independent of the Scottish Government and Parliament and this independence is guaranteed by Section 1 of the Judiciary and Courts (Scotland) Act 2008. The Justice Department of the Scottish Government can investigate complaints regarding the way in which a sheriff handled a case, but the decision of a sheriff can only be challenged by way of an appeal to a superior court. The appeal system is the way in which the decision of a judge can be questioned and challenged.


In terms of Section 35 of the Judiciary and Courts (Scotland) Act 2008, the First Minister can, when asked by the Lord President of the Court of Session or in such other circumstances as the First Minister thinks fit, form a tribunal to investigate and report on whether a Senator of the College of Justice, the Chairman of the Scottish Land Court, a sheriff or a justice of the peace is unfit for office by reason of inability, neglect of duty or misbehaviour. If the tribunal decides that the person under investigation is not fit to hold judicial office, Section 95 of the Scotland Act 1998 gives the First Minister the right to make a motion to the Scottish Parliament seeking a resolution that she or he should recommend to the Monarch that the judge be removed from office.


The removal of sheriffs is within the power of the Scottish Parliament in terms of Sections 21–25 of the Courts Reform (Scotland) Act 2014. Such a drastic step would occur only if the Lord President of the Court of Session recommended to the First Minister that a Tribunal should be established for this purpose. The grounds for removing a sheriff are by reason of inability, neglect of duty or misbehaviour (Section 25).


KEY POINT: Sheriffs and judges of the High Court and Court of Session are completely independent of the Scottish Government and Scottish Parliament.


The civil justice system


The civil justice system, unlike criminal law, primarily exists to resolve legal disputes between private individuals in areas as diverse as family law, company law, partnership law, banking and finance law, sale of goods and services, consumer law, personal injury claims, trusts, defamation actions, succession issues and divorce.


KEY POINT: The civil justice system exists to resolve legal disputes between private individuals.


In many situations, the main function of the civil justice system will be to compensate the victim who has suffered a loss as a result of someone’s wrongful behaviour. Surprisingly, most legal disputes are firmly in the realm of the civil jurisdiction. Among members of the Scottish public, however, there still remains a surprisingly high degree of ignorance about the importance of the civil justice system. Crime, of course, grabs the headlines and takes hold of the public’s imagination in a way that civil law never could.


Criminal law, on the other hand, is an attempt by the state to maintain law and order by punishing certain individuals who indulge in behaviour that is regarded as criminal and antisocial. The state uses the criminal law, therefore, to punish criminals on behalf of the community or society.


KEY POINT: Criminal law is an attempt by the state to maintain law and order through the punishment of criminal and antisocial behaviour.


Unlike criminal law, the parties to a civil action are not required to demonstrate that their version of the story has been proved beyond a reasonable doubt. Civil trials have a lower standard of proof or evidence. A judge in a civil action will decide the outcome of a case by weighing up the balance of probabilities. This means that a sheriff, for example, will decide to favour one party over the other by favouring the version of the facts that he or she considers to be more accurate or more believable.


Technically, it is possible for the sheriff to decide the case on the testimony of one witness and that witness could be one of the parties. Corroboration or the ability to back up all the evidence is not strictly required as in criminal law. Obviously, the more reliable witnesses and evidence that a party in a civil action can rely upon, it will strengthen the case in their favour.


The parties to a civil action are referred to as litigants. The pursuer is the person who brings the dispute to the attention of the court by lodging a legal action. The defender is the party against whom the legal action is being brought. At this point, it is important to stress that the civil courts are a facility or a resource that the state provides in order to resolve civil disputes in a peaceful fashion.





[image: ]




People cannot be forced to use the civil courts if they have no desire to do so. If, for example, someone owes you money for work that you have performed for them and you do not receive the money, it is entirely up to you whether you decide to pursue the matter before the courts if persuasion fails. A judge will not come to your door and issue you with a personal invitation to attend your local court and have your case heard. If you do nothing, you have no one to blame but yourself for your predicament and after a period of time, usually several years, the dispute may disappear due to the concept of prescription extinguishing such claims. The state merely provides court facilities that the parties to a private or civil dispute are free to use if they wish.


KEY POINT: The pursuer and the defender are the parties to a civil action and together they are referred to as ‘litigants’.



Burden of proof in civil cases


In the cases of Mullan v Anderson 1993 and Napier v Scottish Ministers [2005], the Inner House of the Court of Session expressly rejected the notion that, in some civil cases, there can be an intermediate standard of proof sitting somewhere between the balance of probabilities (the normal civil standard) and beyond reasonable doubt (the normal criminal standard). Civil cases that departed from the normal standard of proof, i.e. the balance of probabilities, would represent a radical break from established Scottish tradition and should be strenuously discouraged.
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1.9 The case of David Goodwillie and the burden of proof in civil law can be found online.






Civil justice reform in Scotland (Lord Gill’s Review)


For a number of years, concerns had been raised about the quality of Scottish civil justice and, in particular, whether it effectively met the needs of those individuals it supposedly served. One perception that many members of the public held (and continue to hold), rightly or wrongly, is that Scottish lawyers had a stranglehold over the legal system and this (almost) monopolistic position represented a formidable barrier to innovation and more competition in the legal services market.


With these concerns in mind, Cathy Jamieson, a former Scottish Justice Minister, gave Lord Gill, the then Lord Justice Clerk (Scotland’s second most senior judge), the task of overhauling the civil justice system by asking him to chair a wide-ranging review.


The work of Lord Gill and the members of his Project Board began on 2 April 2007 and they were charged with the following tasks:




    •  To assess the costs of civil legal proceedings from the position of litigants using the system and the taxpayer funding the system


    •  To assess whether alternative methods of dispute resolution, e.g. mediation and conciliation, could be used much more effectively in relation to civil disputes and thus encourage the parties to resolve disputes without having to resort to court proceedings


    •  To assess the impact and efficacy of modern communication methods in court proceedings


    •  To assess the impact of better case management systems, e.g. earlier intervention by judges in court proceedings and the issuing of directions relating to witnesses and productions and the exchange of information between the parties to a dispute


    •  To assess the jurisdiction of the different Scottish civil courts and procedures to determine if this could result in any of the following developments:







        •  reforms to the jurisdiction of the Sheriff Court and the Court of Session


        •  certain types of cases would not be permitted to be heard in the Court of Session


        •  reform of the current civil appeals system


        •  abolition of the current sheriffdoms and replacement with a single Sheriff Court covering the whole of Scotland.





The Review also looked at aspects of the Legal Aid scheme and considered how parties to a civil dispute might benefit from improved legal services and whether these should be provided in the main by solicitors or by other individuals or organisations, e.g. the Citizens Advice Bureau.


Members of the public and other interested bodies were invited to participate in the work of the Review by ensuring that their views and opinions reached Lord Gill and his Project Board no later than 31 March 2008.


Lord Gill’s Review of the Scottish Civil Courts was finally published on 30 September 2009. The main recommendations of the Gill Review were:




    •  the creation of a national Sheriff Appeal Court, which would hear summary criminal and civil appeals


    •  the creation of a new type of judge known as a District Judge who would sit in the Sheriff Court to hear summary criminal cases and small claims (less than £5,000). These judges would also have responsibility for referrals from the Children’s Hearing, cases involving housing disputes between tenants and landlords and certain types of family law actions


    •  all civil cases valued at below £150,000 should be heard in the Sheriff Court or by a District Judge


    •  a drastic reduction in the number of temporary sheriffs who should be appointed to deal with emergencies only and such appointments should be made from the ranks of retired lawyers or judges (not lawyers who are currently practising)


    •  more specialist sheriffs (e.g. experts in commercial law) in each sheriffdom should be encouraged to deal with cases that fall into their area of expertise


    •  Edinburgh Sheriff Court should be given the right to deal with personal injury claims from across Scotland and civil juries could be used in this court. Lord Gill was keen to see the Sheriff Court deal with more personal injury claims in order to reduce pressure on the Court of Session


    •  the Court of Session should only be able to deal with civil cases worth more than £150,000


    •  the Court of Session would remain the principal court for more complex matters such as devolution matters, patents and taxation


    •  the introduction of a single procedure for the Court of Session to replace ordinary and summary application


    •  greater use of class actions should be encouraged whereby groups of litigants could pursue claims together and thus reduce significantly the costs of raising a civil action


    •  greater use of mediation and conciliation should be promoted in civil disputes as an alternative to court action


    •  court procedures should be simplified as a matter of course


    •  delays in the civil justice system should be addressed, e.g. the length of time taken by the Court of Session to issue judgments and the disruption caused when criminal cases are given priority over civil claims


    •  better case management procedures should be introduced, e.g. telephone and video conferencing should be increased.





Many of Lord Gill’s recommendations were accepted in their entirety by the Scottish Government and led directly to the introduction of the Courts Reform (Scotland) Act 2014.


KEY POINT: Lord Gill’s proposals represented a set of radical proposals to overhaul Scotland’s system of civil justice and many of these are now reflected in the Courts Reform (Scotland) Act 2014.


The civil courts in Scotland


The civil justice system in Scotland consists of three major courts:




    •  The Supreme Court of the UK


    •  The Court of Session


    •  The Sheriff Court (a trial court; a personal injury court; and an appeals court)





The first thing to note about the operation of the civil courts is that they have been subject to a radical reform programme to make them, arguably, fit for the provision of justice in the twenty-first century. This major shake-up of civil justice has occurred as a result of the introduction of the Courts Reform (Scotland) Act 2014 – a piece of legislation that realises many of the recommendations of the Scottish Civil Courts Review (carried out between 2008 and 2009 by Lord Gill, the former Lord President of the Court of Session). The Gill Review arrived at a number of far-reaching conclusions about what was necessary to make the civil justice system fit for purpose to meet the changing needs of a modern and diverse Scottish society. It is probably true to say that there had not been a lot of radical innovation within the civil justice system since the introduction of the Small Claims system in 1988 (more about this later). In July 2016, figures provided by BBC Scotland demonstrated that most trials in both the Sheriff Court and the Court of Session were commencing within the 12-week waiting period laid down by the Scottish Courts and Tribunals Service.


KEY POINT: The Courts Reform (Scotland) Act 2014 has introduced radical changes to the structure and operation of the Scottish civil courts.


The historic relationship between the Scottish civil courts


The Sheriff Court and the Court of Session are both courts of trial and courts of appeal. The Supreme Court of the United Kingdom, by comparison, hears appeals only.


Prior to 22 September 2015 (the start of the new Scottish legal year), civil cases were allocated to the various courts for trial by reference to the value of the case. The Court of Session was permitted to try those claims that had a monetary value of more than £5,000. If the case was valued below £5,000, it had to be heard in the Sheriff Court – although the Sheriff Court was also entitled to deal with actions with a value greater than £5,000. Claims valued at less than £5,000 were said to fall within the exclusive or privative jurisdiction of the sheriff and the Court of Session, generally speaking, had no locus in this type of case. The arrangement, whereby certain cases with a value in excess of £5,000 could heard by either the Sheriff Court or the Court of Session, was referred to as concurrent or shared jurisdiction. If a case fell into the area of shared or concurrent jurisdiction, many litigants (for reasons of sound practicality) would often opt to have such claims heard by their local court, i.e. the Sheriff Court, rather than wait for the case to be heard by the Court of Session.


As previously remarked upon, the Gill reforms to civil justice in Scotland have substantially altered the landscape of the courts in the following ways:




    •  A new (and specialist) Sheriff Personal Injury Court at Edinburgh has been established.


    •  The Sheriff Court’s exclusive competence (previously its privative jurisdiction) has been increased from a limit of £5,000 to cover claims valued up to £100,000.


    •  The creation of a Sheriff Civil Appeal Court in Edinburgh.


    •  The Court of Session will have exclusive competence (previously privative jurisdiction) over actions valued in excess of £100,000.





The purpose of the reforms is essentially to ease the workload of the Court of Session and to make justice more accessible and affordable. It is now anticipated that only the most taxing and technical civil claims will be heard by the Court of Session with the vast majority of cases being heard henceforth by the Sheriff Court.


KEY POINT: The Sheriff Court’s privative or exclusive jurisdiction has now been extended to cover cases up to a maximum monetary value of £100,000.


The Sheriff Court


The Sheriff Court is the lowest civil court in Scotland. It is, however, also the busiest civil court in Scotland and courtesy of the Gill Review and the Courts Reform (Scotland) Act 2014 its importance has been consolidated in that it will now conduct the vast amount of civil business in the medium- to long-term future.


The Sheriff Court is organised into geographical units called sheriffdoms. There are six sheriffdoms in Scotland:




    •  Glasgow and Strathkelvin


    •  North Strathclyde


    •  South Strathclyde, Dumfries and Galloway


    •  Tayside, Central and Fife


    •  Lothian and Borders


    •  Grampian, Highland and Islands





The six sheriffdoms are further divided into 39 Sheriff Court districts (previously there were 49). Budgetary cuts, in effect, determined that the continued operation of ten Sheriff Courts was neither economic nor practical and a number of areas throughout the country lost their local court. Sheriff Court districts are, however, not divided equally between the sheriffdoms. The sheriffdoms that are located in the central belt of Scotland, i.e. the geographical area roughly between the Rivers Clyde and Forth, has the largest concentration of Sheriff Courts. This arrangement clearly makes sense because most of the Scottish population lives in this area and there is a much higher demand for Sheriff Court services.


In each Sheriff Court district, there will be one or more sheriffs who will act as judges and administer justice in the various civil disputes that are brought before the court. Section 38 of the Courts Reform (Scotland) Act 2014 confers wide powers or jurisdiction on a sheriff to deal with a variety of civil matters. In terms of Section 3 of the 2014 Act, each sheriffdom will continue to have a senior sheriff known as the Sheriff Principal whose primary responsibility is to ensure the smooth administration of justice in a particular sheriffdom (as per Sections 28 and 29 of the Courts Reform (Scotland) Act 2014), although such functions can also be exercised by the Lord President of the Court of Session (as per Section 30 of the 2014 Act).


KEY POINT: There are six sheriffdoms and 39 Sheriff Court districts in Scotland.


The jurisdiction or powers of the Sheriff Court in civil cases


The Sheriff Court can hear all sorts of civil disputes and it is most definitely not limited to dealing with cases that involve small amounts of money or are of little importance. There is nothing, in principle, to prevent the Sheriff Court from giving judgment in a legal action that has a relatively high monetary value. Admittedly, however, the recent civil justice reforms have effectively put paid to the days of sheriffs dealing with very high value legal actions. The jurisdiction or powers of the Sheriff Court are still very extensive as to the types of cases that it can hear. Section 39 of the Courts Reform (Scotland) Act 2014 confers exclusive competence on the Sheriff Court to deal with cases that are valued up to a maximum amount of £100,000. This means that the majority of cases valued below this figure must be dealt with by the Sheriff Court. As for cases that have a value exceeding £100,000, the Sheriff Court must now cede jurisdiction to the Court of Session in Edinburgh. The Sheriff Court also performs a very important function in carrying out Fatal Accident Inquiries (FAIs), which deal with sudden and suspicious deaths, for example, the deaths of six people in Glasgow in December 2014 who were killed in a collision with a bin lorry operated by Harry Clarke, an employee of the City of Glasgow Council. Unlike England, Scotland does not have an institution like the Coroner’s Court and, therefore, such matters are the responsibility of the Sheriff Court.
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1.10 The fatal accident report of former Sheriff (now Lord) John Beckett QC can be found online.





KEY POINT: In general, cases valued below the sum of £100,000 must be dealt with by the Sheriff Court.


If a pursuer is determined to begin a legal action against a defender in the Sheriff Court, a key question must be asked:


‘Which Sheriff Court has jurisdiction or the right to hear the case?’


It will be remembered that there are six sheriffdoms and 39 Sheriff Court districts in Scotland. However, there are rules of jurisdiction that can help the pursuer to choose the correct Sheriff Court. Section 43 of the Courts Reform (Scotland) Act 2014 confers an extremely broad jurisdiction on the Sheriff Court and will be based on a number of factors. These grounds of jurisdiction can then be used to decide which Court will hear the case:




    1  In which Sheriff Court district does the defender live?





This is usually the most common way in which a particular Sheriff Court can be said to have jurisdiction over the defender. The pursuer will quite simply find out where the defender lives. If the defender lived in Greenock, then the pursuer would lodge his or her claim at Greenock Sheriff Court. The defender must normally have been resident in the sheriffdom for at least 40 days.




    2  Does the defender carry on a business within a particular Sheriff Court district?





This is particularly useful if the defender is a business or carries on a business. The pursuer would make enquiries as to where the defender has his or her physical place of business. If the defender carried on a business in Paisley, then the action could be commenced at Paisley Sheriff Court.




    3  Does the legal action centre around the performance of a contract (a legally enforceable agreement) and, if so, in which Sheriff Court district was the contract to be performed or carried out?





What if the defender, a builder, had agreed to build a garden wall for a pursuer who lived in Aberdeen and, subsequently, the defender failed to carry out his side of the bargain? The pursuer could argue that as the contract was to be carried out or performed in Aberdeen, then Aberdeen Sheriff Court should have jurisdiction to hear the case.




    4  Does the legal action involve heritable property (i.e. land, buildings and things that form part of the land) and, if so, in which Sheriff Court district is the heritable property physically situated or located?





What if, for example, a tenant wished to force a landlord to comply with his contractual duty under the terms of lease to carry out repairs to the leaking roof of a property? If the property was situated in Edinburgh, then Edinburgh Sheriff Court could have jurisdiction over the dispute.




    5  Does the legal action relate to a delictual action (a low value action for damages for loss or injury wrongfully caused, i.e. less than £1,000) and, if so, in which Sheriff Court district did the loss or injury occur?





What if the defender, as a result of his dangerous or careless driving, collided with a parked car causing about £900 in damage (and no injuries)? The question to ask here is where did the accident occur? If the answer is somewhere in Falkirk, then Falkirk Sheriff Court could have jurisdiction if the pursuer decided to raise a damages claim against the defender.


It is, of course, worth remembering that many personal injury claims now come under the jurisdiction of the Sheriff Personal Injury Court at Edinburgh in consequence of Section 41 of the Courts Reform (Scotland) Act 2014.


KEY POINT: The Sheriff Court is said to have geographical jurisdiction, jurisdiction over certain people and jurisdiction over certain property.


The Sheriff Personal Injury Court


Section 41 of the Courts Reform (Scotland) Act 2014 permits the Scottish Ministers to establish Sheriff Courts with All Scotland (i.e. national) jurisdiction and the Edinburgh Sheriff Personal Injury Court is the first such example of this type of institution. This innovative court is based at Edinburgh Sheriff Court, with six sheriffs currently sitting to hear personal injury claims from all over Scotland. The incidents from which such cases emanate will not be confined to the limited geographical area of the sheriffdom of Lothian and Borders, so this truly is a national Sheriff Court with countrywide jurisdiction.


Therefore, the rules of geographical jurisdiction that were discussed earlier in this chapter do not apply to this court. Another significant feature of this court is that the sheriff can sit with a civil jury of 12 – if the case is deemed suitable. This is very different from the local Sheriff Courts where the judge will continue to preside over the court without the assistance of a jury. Juries have been absent from the Sheriff Court since the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 gave the Court of Session the exclusive right to hold civil jury trials – which were rare in practice in any event. The return of civil juries to the Sheriff Court is, therefore, a significant development.


KEY POINT: The Sheriff Personal Injury Court is a specialist court of national jurisdiction based at Edinburgh Sheriff Court.


Jurisdiction of the Sheriff Personal Injury Court


The personal injury court at Edinburgh has jurisdiction over:




    •  General personal injury actions valued in excess of £5,000


    •  Industrial or workplace actions valued in excess of £1,000


    •  The maximum limit for such actions before the court will be £100,000.





If a general or industrial/workplace claim falls below the relevant limits of £5,000 or £1,000 respectively, these would fall within the jurisdiction of the various Sheriff Courts located throughout Scotland. That said, it is within the power of a local sheriff to refer or to remit an industrial or workplace claim valued at less than £1,000 to the Sheriff Personal Injury Court in Edinburgh. This is a substantive reform that will result in many straightforward claims with a low monetary value being confined to the local Sheriff Courts. Those cases of higher value and complexity will be heard by the Edinburgh Court.


It is worth noting that the monetary value of a personal injury case does not include any expenses or interest that may be claimed by the pursuer – these are separate elements and will generally be determined when the relevant judge makes her final decision.


KEY POINT: The personal injury court at Edinburgh has jurisdiction over general personal injury actions valued in excess of £5,000 and industrial or workplace actions valued in excess of £1,000; and the maximum limit for such actions before the court will be £100,000.



Sheriff Appeal Court (civil jurisdiction)


This court has been created as part of the parcel of civil justice reforms contained in Part 2 (Sections 46–62) of the Courts Reform (Scotland) Act 2014. It is based in Edinburgh and began formally operating on 1 January 2016. Sittings of this Court will normally consist of a bench of three sheriffs and will hear civil appeals from Sheriff Courts all over Scotland by virtue of Section 110 of the 2014 Act. The Court will have a President and Vice-President and it is ultimately the responsibility of the President to ensure the efficient disposal of business in this Court. Critically, the decisions of this Court will be regarded as binding legal precedent and the Sheriff Courts throughout Scotland will have to apply these judgments in future cases (Section 48 of the 2014 Act). The previous appellate jurisdiction of the Sheriff Principal has therefore been abolished as a consequence of Section 109 of the Courts Reform (Scotland) Act 2014 and all appeals will now be heard in Edinburgh. Section 49 of the Courts Reform (Scotland) Act 2014 ensures continuity from the old system to the new one in that current holders of the post Sheriff Principal would automatically become members of the new Sheriff Appeal Court. In addition, Section 50 of the Act permits the Lord President of the Court of Session to appoint suitably qualified new members to the Appeal Court (as long as they have five years’ experience of serving as a sheriff) and Section 51 also permits the Lord President to reappoint previous appeal sheriffs to the Court on a purely temporary basis in order to expedite business.


There may be a further right of appeal from the Sheriff Appeal Court to the Inner House of the Court of Session in cases where there is a compelling point of law or where the issues raised in the original action merit further scrutiny by more senior members of the Scottish judiciary. Section 112 of the Courts Reform (Scotland) Act 2014 states that appeals from the Sheriff Appeal Court must have the permission of this Court – or, if this is not forthcoming – the consent of the Court of Session. Section 115 of the 2014 Act establishes the rules and grounds for appeals to the Court of Session. Ultimately, there may even be a right of appeal to the United Kingdom Supreme Court at Guildhall in London (Section 117 of the 2014 Act). It is worth noting that, where an Act of Parliament or a Statutory Instrument permits a direct appeal against a sheriff’s decision to the Inner House of the Court of Session, the Sheriff Appeal Court will have no jurisdiction in the matter.
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1.11 An example of a Sheriff Appeal Court decision can be found online.





Summary sheriffs


Sections 5 and 44 of the Courts Reform (Scotland) Act 2014 create a new type of judicial office in the Sheriff Court: a summary sheriff. This is a part-time judicial post and the first summary sheriffs took up office on 1 April 2016. Schedule 1 to the 2014 Act lists the types of civil cases or actions with which a summary sheriff is competent to deal:




    •  Family proceedings


    •  Domestic abuse proceedings


    •  Adoption proceedings


    •  Children’s Hearings proceedings


    •  Forced marriage proceedings


    •  Warrants and interim orders


    •  Diligence (debt recovery) proceedings


    •  Extension of time to pay debts


    •  Simple procedure





Under Section 44 of the 2014 Act, the Scottish Ministers may modify or change the matters with which summary sheriffs are competent to deal. Under the proposed new simple procedure in civil claims, summary sheriffs will deal with the vast majority of these types of cases.


KEY POINT: A new judicial office of summary sheriff has been created as a result of Sections 5 and 44 of the Courts Reform (Scotland) Act 2014.



Civil procedures in the Sheriff Court


As of Monday 28 November 2016, there are three civil procedures in the Sheriff Court:




    •  Simple procedure


    •  Ordinary procedure


    •  Summary procedure





An important feature of civil justice in local Sheriff Courts is that the sheriff sits alone to hear the case. Generally, it is rare in Scotland for a jury to participate in civil trials. It is worth noting, however, that the new Sheriff Personal Injury Court in Edinburgh does have the potential to hold jury trials, but whether this will become a common feature of such trials is a development to be awaited with some interest.


The Courts Reform (Scotland) Act 2014 heralds important changes for civil procedure in the Sheriff Court. Section 72 of the Act introduces the concept of simple procedure. This new type of procedure effectively combines the Small Claims and the Summary Cause procedures to be dealt with by the new judicial office of summary sheriff. Arguably, this is not as a radical an innovation as it first seems: the Small Claims system was always technically regarded as part of Summary Procedure in the Sheriff Court. It is perhaps a logical reform to combine the two types of legal action. In essence, the new simple procedure will deal with cases not exceeding £5,000 in value.


KEY POINT: For practical purposes, the three (current) primary civil court actions in the Sheriff Court are Simple, Summary and Ordinary procedure.
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1.12 Simple and Summary procedure material can be found online.
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1.13 Ordinary procedure material can be found online.





The Court of Session


The Court of Session is Scotland’s supreme civil court and it has its permanent headquarters in Parliament House in Edinburgh. The label ‘supreme court’ deserves some further discussion here because it will be recalled that there is a UK Supreme Court. The Court of Session can rightfully be called Scotland’s supreme court because it will ultimately dispose of the vast majority of civil appeals in Scotland (or at least have the potential to). It is worth noting that the English Court of Appeal continues to be regarded as the ‘supreme court’ south of the Scottish border, so the Court of Session should also be entitled to use the term ‘supreme court’. Realistically, the UK Supreme Court can only deal with a small handful of appeals in any given year. The Court of Session is both a court of first instance (where cases will be heard for the first time) and a court of appeal. The court was founded in 1532 by the College of Justice Act. The first Lord President of the court was Alexander Mylne, the Abbot of Cambuskenneth. The background to the creation of this court is an interesting one as Pope Clement VII provided the financial assistance that led to its establishment. This papal handout was granted on the condition that half the judges on the new court were clerics, i.e. Roman Catholic priests or brothers with a strong background in Canon law. This arrangement remained in place until the Reformation, led by John Knox, established the Protestant faith as the new state religion of Scotland later in the sixteenth century.


The present (permanent) membership of the Court numbers 35 permanent judges who are given the formal title of ‘Senators of the College of Justice’. Alternatively, they may be referred to as ‘Lords of Council and Session’. In order to reduce some of the pressure on the court, a number of temporary judges (experienced sheriffs) will sit to hear cases. The two most important members of the court are the Lord President (currently Lord Carloway) and his deputy, the Lord Justice Clerk (currently Lady Dorrian). These two individuals, of course, also hold the most senior positions in the High Court of Justiciary. As a result of the Court of Session Act 1810, the Court is split into an Outer House (which mainly deals with cases at first instance) and an Inner House (which is mainly an appeal court).


KEY POINT: The Court of Session is Scotland’s supreme civil court.


The jurisdiction of the Court of Session covers the whole of Scotland and it will only be excluded from hearing cases by virtue of an Act of Parliament or where the Sheriff Court has exclusive competence to hear a case, i.e. typically claims, with some exceptions, valued at a monetary value of less than £100,000. Until the introduction of the Courts Reform (Scotland) Act 2014, the Court of Session was the only Scottish civil court that had truly national jurisdiction. This situation has now been greatly altered, as we have discussed, as a result of the Sheriff Court being given jurisdiction to hear personal injury claims and deal with appeals from all over the country. That said, the Court of Session will continue to be Scotland’s Supreme Court.


In turn, the Court of Session has the sole right to hear the following types of cases:




    •  Reduction (cancellation) of a judicial (court) decree


    •  Judicial review


    •  Actions of adjudication where rights of ownership of heritable property are granted to a pursuer


    •  Liquidation of limited companies where the share capital has a value of more than £120,000
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1.14 Material about the role of the Court of Session as an election court can be found online.





An example of a summons and response in a Court of Session case can be seen on the Introductory Scots Law website.


Previously, the Court of Session had exclusive jurisdiction in actions for declarator of marriage, but these types of cases can now be dealt with by the Sheriff Court.


Civil actions with a value greater than £100,000 should be commenced in the Outer House of the Court of Session as a result of the reforms introduced by the Courts Reform (Scotland) Act 2014. Interestingly, Lord Gill (in his Review) wished to set this threshold at £150,000, but this was one of the few proposals that was not implemented by the Scottish Parliament.


The structure of the Court of Session


The court is organised into an Outer House and an Inner House. Cases in the Outer House are either commenced by way of an action or a petition. An action involves the pursuer serving a summons on the defender. A petition, on the other hand, seeks the assistance of the Court of Session in some matter and is a less formal procedure than a summons. The petitioner is asking the court to do something that is right and proper and that he has no authority to do himself.


The Outer House has a membership of 24 judges who are known as Lords Ordinary. The Lords Ordinary will usually sit alone to hear cases, although on extremely rare occasions a civil jury of 12 may be present. The services of a civil jury may be called upon in a defamation action or even certain personal injury claims. Jury trials also take place where the case involves essential error and allegations of force and fear in relation to contract (see Chapter 2). The Lords Ordinary will hear for the first time cases that involve delict, contract, commercial cases, trusts, succession, family actions and judicial review. Until the 1970s, the Court of Session was the only court in Scotland that had exclusive jurisdiction over divorce actions, but most divorce actions are now heard in the Sheriff Court.


As can be seen, the Outer House of the Court of Session deals with a very broad range of legal work. Certain judges are regarded as experts in a particular field of law. Currently, Lady Wolffe, Lords Doherty, Tyre and Bannatyre are regarded as the leading commercial judges in the Court of Session. Commercial actions cover cases involving sales of goods and services, banking and insurance transactions and issues relating to contracts generally. There are now ten female Senators of the College of Justice: Lady Carmichael, Lady Clark, Lady Dorrian, Lady Paton, Lady Rae, Lady Scott, Lady Smith, Lady Stacey, Lady Wolffe and Lady Wise. Lady Dorrian is the first woman to hold the second most senior position in the Court of Session: the Lord Justice Clerk.


KEY POINT: The Outer House is primarily a trial court.


It is rare for the Inner House to hear cases at first instance; such cases may arise where the facts are not in dispute but significant legal difficulty has arisen. For all intents and purposes, the Inner House is really an appeal court – although it does sometimes sit as a trial court. The Inner House is organised into two units known as the First and Second Divisions. It is wrong to assume that the First Division is superior in any way to the Second Division as both have equal authority. The Lord President heads the First Division and the Lord Justice Clerk is responsible for the work of the Second Division. Until 1933, a litigant had a choice as to which Division heard a case, but this right was abolished and, given the fact that a lot of emphasis is placed on the equality of both Divisions, this would appear to have been a sensible reform.


Sometimes in a particularly difficult case, both Divisions will come together to form a court of seven judges as in the case of Scottish Discount Company v Blin (1986). However, in Wright v Bell (1905), the entire court of 13 judges heard the case. The members of both Divisions will be appointed by the First Minister of Scotland, on behalf of the Queen, after consultations have been held with the Lord President and Lord Justice Clerk.


Each Division has a membership of six judges, but in order for the court to sit and make judgments, three judges (to achieve a quorum) must be present. In more recent times, the increasing numbers of cases being brought before the Inner House has meant that it will be common for an additional or Extra Division of three judges to be formed to hear cases. This arrangement is a convenient way in which pressure can be taken off the other two Divisions. The main task of the various Divisions is to deal with cases on appeal from the Outer House, the Sheriff Civil Appeal Court and certain tribunals and other bodies, for example, the Upper Appeal Tribunal for Scotland. Sometimes if a case is particularly important or it involves a particularly complex point of law, or if it is necessary to overrule a previous binding decision of the Court of Session, five or more judges may sit together to hear the appeal. As previously mentioned, it has not been unknown for both Divisions to sit together to form a court of seven judges as in Scottish Discount Company v Blin (1986). However, in Wright v Bell (1905), the entire court of 13 judges heard the case.


KEY POINT: The Inner House is primarily an appeal court.


There is nothing to prevent people from representing themselves in the Court of Session. This is not recommended, however, as procedures of the Court of Session can be very complex. More usually, a litigant will be represented by an advocate, who is also referred to as ‘counsel’. An added layer of complexity exists in that many law firms will have to instruct an Edinburgh Agent to deal with the administrative requirements of the Court. Companies and partnerships must always be legally represented. Since the introduction of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, solicitor-advocates – solicitors who have completed additional, professional examinations – have the right to appear before the Court of Session and plead cases on behalf of their clients. Solicitor-advocates are members of the Law Society of Scotland while Advocates will be members of the Faculty of Advocates (in England such lawyers are known as barristers). Currently lawyers from one of the other 28 member states of the European Union also may have a right to appear on behalf of a client in the Court of Session.


KEY POINT: The parties to a case heard by the Court of Session will be legally represented by either a solicitor-advocate or an Advocate.



Appeals from the Inner House of the Court of Session


Since 1 October 2009, an appeal on a point of law against a decision of the Inner House will proceed to the UK Supreme Court sitting at the Guildhall, London as a result of the Constitutional Reform Act 2005. Previously, appeals from the Inner House were dealt with primarily by the House of Lords (sitting in its judicial capacity) and or, where cases involved devolution or human rights issues, the Judicial Committee of the Privy Council sitting in Downing Street, London. Section 117 of the Courts Reform (Scotland) Act 2014 reaffirms the right of appeal to the UK Supreme Court, but only if such an appeal has the permission of the Inner House, or failing that, the permission of the UK Supreme Court itself. The Judicial Committee of the Privy Council has ceased to have any jurisdiction in relation to Scottish civil appeals since 1 October 2009.



Constitutional reform and the United Kingdom Supreme Court


As previously discussed, a very significant set of reforms came into force on 1 October 2009 when the Constitutional Reform Act 2005 became law. Judicial powers in Scottish civil appeals, which were previously the preserve of the House of Lords, were abolished and a completely independent Supreme Court for the United Kingdom came into existence. It is vital to note, however, that the numerous judicial precedents created by the House of Lords that are applicable to Scots law continue to be binding (presumably until such time as and if the UK Supreme Court or the Court of Justice of the European Union or Act of Parliament overturns them). So, the landmark decision of Donoghue v Stevenson [1932] (discussed in Chapter 3) is presumably quite safe – for now anyway.


This constitutional reform was viewed as necessary in terms of recent legislation that introduced devolved government throughout parts of the United Kingdom and because of the growing importance of human rights legislation, i.e. it is absolutely essential for the highest court in the land to be seen to be completely separate and independent from the legislature (the UK and Scottish Parliaments) and the executive (the UK or Scottish Governments).


The UK Supreme Court hears criminal and civil appeals from England, Wales and Northern Ireland. It also hears civil appeals from the Inner House of the Court of Session and it has responsibility for devolution and human rights cases from Scotland that were previously heard by the Judicial Committee of the Privy Council. The UK Supreme Court, as we shall discuss later in this chapter, formally commenced its right to hear certain types of criminal appeals (devolution and human rights) from Scotland’s High Court of Justiciary during the week beginning 7 December 2009. Such appeals were also previously heard by the Privy Council’s Judicial Committee.


The Supreme Court is located at Middlesex Guildhall, Parliament Square in London although it has started to sit occasionally in Edinburgh at City of Edinburgh Council City Chambers. It live streams its hearings. Since 1 October 2009, the judges have been known as Justices of the Supreme Court and they no longer have the right to be members of the House of Lords. The court is headed by a President and Deputy President of the Supreme Court. The original members of the court consisted of a large number of judges who had previously sat in the House of Lords. The Lord Chancellor, who previously had been the leading judge in the House of Lords, has no role to play in the UK Supreme Court, but he remains an important office-holder of the British State in that he will continue to be a Minister of the Crown with Cabinet rank.


Hearings of the UK Supreme Court tend to be quite informal in that the justices do not wear judicial dress when taking part in appeal hearings and delivering the final judgments.


When a vacancy arises among the justices of the Supreme Court, a selection commission will appoint a new member to the Court. This commission will consist of the President and the Deputy President of the Supreme Court sitting together with members of the various judicial appointments bodies for England, Wales, Northern Ireland and Scotland.


The creation of a Supreme Court was necessitated by the introduction of devolved government in the United Kingdom and the steadily increasing importance of human rights. In other countries, for example, the United States, there is a very clear separation of powers as regards the different branches of government, i.e. the Executive, the Legislature and the Judiciary – something which has been quite obviously lacking in the British parliamentary system.


Until 2009, the House of Lords was both part of the legislature and the highest court in the land for civil appeals from Scotland. Clearly, it is absolutely critical that the judiciary is seen to be completely independent from political interference and considerations. Consequently, the creation of a Supreme Court is an attempt by the British State to be seen to be guaranteeing and underpinning judicial independence.


KEY POINT: Since 1 October 2009, the UK Supreme Court has assumed responsibility for hearing Scottish civil appeals as a result of the provisions of the Constitutional Reform Act 2005.


The House of Lords


Until 1 October 2009, the House of Lords was the highest civil appeal court in Scotland and the United Kingdom.


This court sat in Westminster, London. Originally, the House of Lords was not to have any right to hear appeals from the Court of Session. In fact, the Treaty of Union of 1707, whereby Scotland and England became the United Kingdom, appeared to rule out any role for the House of Lords in the affairs of the Court of Session. The case of Greenshields v Magistrates of Edinburgh in 1711 shattered this belief and, from that date until 2009, it was the practice of the House of Lords to hear Scottish civil appeals.


KEY POINT: The House of Lords heard Scottish civil appeals from 1711 until 1 October 2009.


The Judicial Committee of the Privy Council


This court is a direct descendant of the ancient English King’s Council, which was a type of Cabinet that advised the Crown. The court’s jurisdiction is derived from the Judicial Committee Act 1833. The Judicial Committee is not part of the English Supreme Court. The Privy Council is the final court of appeal in civil and criminal matters from the courts of some Commonwealth countries and British territories. The Privy Council is still the final court of appeal for civil and criminal appeals from the Channel Islands, the Isle of Man and Gibraltar. Strictly speaking, there is no right of appeal. It is traditional to petition the Crown for leave to appeal. The Privy Council sits to hear cases in Downing Street, London. The Privy Council had no connection with and no jurisdiction in Scottish legal matters until 1999 when, rather surprisingly, it was given the right to hear certain types of Scottish appeals involving devolution issues and human rights as a result of the Scotland Act 1998. Critics of this constitutional innovation were not slow to argue that this would undermine the High Court of Justiciary’s claim to be Scotland’s supreme criminal court. Nonetheless, for nearly a decade, the Privy Council was involved in a number of high-profile Scottish appeals until the UK Supreme Court assumed its responsibilities in this area.


KEY POINT: The Privy Council is an ancient English Court that, historically, had no jurisdiction to hear Scottish cases until the Scotland Act 1998 primarily conferred jurisdiction on it between 1999 and 2009. It no longer hears Scottish cases.


The criminal justice system


What is the purpose of criminal law?


Criminal law is the means by which the Crown or the state protects the community or society at large by punishing those individuals who, by their reckless behaviour, endanger the safety or security of the public.


What kind of prosecution system does Scotland have?


It is important to appreciate that criminal prosecutions are very much the responsibility of the Crown or the state. It is very rare (and highly unusual) for private prosecutions to be permitted in Scotland. In any case, the High Court of Justiciary must grant permission, by way of a Bill of Criminal Letters, for any private prosecution to proceed in the first place.


The most famous partially successful private prosecution in Scotland in the last 30 years was the affair that became popularly known as the Glasgow Rape Case. In 1982, a rape victim was permitted to raise a private prosecution against three of her alleged assailants. Prior to this legal action, there had been one other private prosecution in Scotland during the twentieth century and that had taken place in 1911.
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X v Sweeney (1982) in 1981 a young woman (known as ‘Miss X’ to protect her anonymity) made allegations against three young men that they had raped and assaulted her, causing severe injury. The three suspects were charged and the case was scheduled to take place at the High Court in Glasgow. The trial did not proceed as planned, however, because ‘Miss X’ was deemed not to be fit enough to give evidence. The Crown later decided not to pursue charges against the three co-accused. This was not the end of the matter. As a result of a high-profile media campaign, ‘Miss X’ was permitted to initiate a private prosecution against the three men. Charles Davidson QC, an eminent member of the Faculty of Advocates (later a Senator of the College of Justice) agreed to act as a private prosecutor (despite the fact that he had never acted in this type of role previously). The case was subsequently tried before the High Court of Justiciary in Edinburgh. The three men were acquitted of rape by the jury, but they were all convicted of serious assault and received prison sentences of varying lengths. The accused who had inflicted the most serious injuries on the victim was sentenced to a 12-year term of imprisonment. Rightly or wrongly, the case is also notable for the public perception that the Crown Office was not rigorous enough in its handling of the affair and such criticism, arguably, contributed in part to the resignation of Nicholas Fairbairn QC MP from the post of Solicitor General for Scotland.
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1.15 Current private prosecutions material can be found online.





The main characteristic of the Scottish criminal prosecution system is that it is a public prosecution system, i.e. completely controlled and supervised by the state authorities.


Not all societies throughout history have employed a system of public prosecution to punish wrongdoers who have threatened the safety and security of their fellow citizens. In the Ancient Rome of Julius Caesar, the criminal code was highly developed but its enforcement relied on a system of private prosecution whereby lawyers were commissioned (and petitioned) by interested parties to take on the role of prosecutors. There was no such thing as an office of State Prosecutor.


In one of the most famous examples of a successful private prosecution commissioned in Ancient Rome, Marcus Tullius Cicero, the lawyer, was approached by leading members of several Sicilian communities in 70 BC who wished him to commence a prosecution against the incredibly corrupt Roman Governor of Sicily, Gaius Verres. Undoubtedly, Verres had committed terrible crimes against the people of Sicily (most Roman Governors did during their term of office), but Cicero’s decision to prosecute him in the Roman law courts was not entirely altruistic. Cicero calculated that, if he won the extortion case against Gaius Verres (which he duly did in 69 BC), he would inherit Verres’ patrician status and wealth, not to mention the fame and the hordes of potential clients any victory would almost certainly bring him. Cicero also had his eyes on a political career and coveted the supreme office of the Roman Republic, the Consulship or Chief Magistrate (in fact there were normally two Consuls at any one time). On such private prosecutions were the foundations of successful political careers established and Cicero became a Consul in 63 BC.


Even famous Roman citizens such as Cicero’s contemporary and rival Julius Caesar were not immune from prosecution in the law courts. Caesar’s many political enemies used the threat of prosecution against him in order to prevent him from participating fully in the political life of Rome. For many years, Caesar was effectively an exile in Gaul (much of modern-day France) where he was Governor until, in 49 BC, he crossed the River Rubicon and returned to Rome at the head of his army to seize power.


The point of this history lesson is to demonstrate that systems of private criminal prosecution can be easily manipulated by the desires and designs of individuals or special interest groups in a way that a system wholly controlled by a truly democratic State based on the rule of law (where everyone in theory at least is equal) cannot.


KEY POINT: In Scotland, we have a system of public prosecution.


Who is responsible for the system of public prosecution in Scotland?


In modern Scotland, several individuals or bodies have responsibility for the system of criminal prosecution:




    •  At national level, the Lord Advocate who is assisted by the Solicitor General; together they oversee the work of the Crown Office in Edinburgh; and


    •  At the local level, the Procurator Fiscal Service and the various Scottish police forces.





The day-to day investigation of criminal acts in Scotland is carried out by the police service which, at first instance, reports to the Procurator Fiscal, the local state prosecutor (rather like the District Attorney in the United States of America). The Procurator Fiscal, in turn, reports to and is responsible to the Lord Advocate and the Solicitor General. The prosecution of a crime and the whole system of public prosecution in Scotland is the responsibility of the Lord Advocate (currently James Wolffe QC). The Lord Advocate is, of course, the Crown’s chief Law Officer in Scotland and the person who is in charge of the Crown Office, a department that is answerable to the Scottish Government in Edinburgh. When carrying out their enquires into the commission of any crime, the police follow the instructions of a fiscal when carrying out the investigation but, practically speaking, the police will be left to run things as they see fit.


KEY POINT: The Lord Advocate and Solicitor General oversee the Scottish prosecution service.
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1.16 Material on the role of the police in criminal investigations can be found online.





The criminal courts


There are four courts that make up the Scottish criminal justice system:




    •  The Justice of the Peace Court


    •  The Sheriff Court (including the Sheriff Criminal Appeal Court)


    •  The High Court of Justiciary


    •  The UK Supreme Court





Since the introduction of the Constitutional Reform Act 2005 on 1 October 2009, the Supreme Court of the United Kingdom can hear appeals from the High Court of Justiciary where devolution and human rights issues are raised (for example, Cadder v Her Majesty’s Advocate [2010] discussed earlier in this chapter). Previously, the Judicial Committee of the Privy Council had the right to hear these types of appeals from Scotland (see Brown v Stott (2000)).


The criminal justice system exists to protect society or the community from those individuals who would carry out acts that are regarded as being so outrageous that they should be punished by a prison sentence or the imposition of a fine. Additionally, people who are convicted of a crime will go on to possess a criminal record. The aim of the criminal justice system is to punish those people who would undermine law and order and threaten the very security of society.


KEY POINT: The Scottish criminal justice system principally consists of the Justice of the Peace Court, the Sheriff Court and the High Court of Justiciary. The Supreme Court of the United Kingdom in London can hear appeals from the High Court of Justiciary that involve human rights or devolution issues.
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Criminal law is a reflection of the important values of a society or a community at a particular time. Over time, certain behaviour may come to be regarded as not an issue to be dealt with by the criminal law. In ten years’ time, it may no longer be a crime to use or possess certain drugs like cannabis or marijuana. Who knows what the future holds? In the past, certain activities like being a member of an independent trade union would have been regarded as a crime under the Combination Acts. Those individuals brave enough to join such an organisation may have found themselves convicted of a crime and transported overseas to Australia, which, in earlier days, was a very harsh penal colony. Obviously, values and attitudes have changed over the years. However, certain types of behaviour such as murder, theft, criminal damage, assault and sexual offences involving children remain very much forbidden by criminal law.



Verdicts in a criminal trial


Historically, in Scotland, there were two possible verdicts in criminal trials:




    •  proven


    •  not proven.





This situation began to change with the gradual influence of English law after the passage of the Act of Union in 1707 with some Scottish courts favouring the verdicts of ‘guilty’ and ‘not guilty’ whereas other courts retained the traditional verdicts. What emerged from this process of cultural cross-fertilisation was a curious hybrid system of verdicts that we still have today in Scotland. The first recorded use of not guilty by a Scottish jury occurred in 1728 at the conclusion of the trial of James Carnegie of Finhaven before the High Court of Justiciary in Edinburgh. Carnegie was accused of the murder of the Earl of Strathmore, but the jury was of the opinion that the killing had been accidental. The jury felt unduly restricted by the existing two verdicts and insisted on returning a not guilty verdict and this option became a permanent feature of Scottish criminal justice.


KEY POINT: Historically in Scotland, the verdicts in criminal trials were proven and not proven.


There are now three possible verdicts or decisions in a Scottish criminal court:




    •  guilty


    •  not guilty


    •  not proven.





The last two verdicts are acquittal verdicts where the accused (the person on trial) will walk free from the court. The not proven verdict is unique to Scotland and its continued use has been heavily criticised in that it tends to leave a stain on the reputation of the accused and fails to satisfy the expectations of the victim or the victim’s family. Sir Walter Scott, the famous novelist and one-time sheriff of Selkirk, referred to the verdict as ‘that bastard verdict’. A not proven verdict is an alternative to a not guilty verdict. In the public’s perception, it has been suggested that it is a mechanism whereby a judge or a jury can make a statement that they are not completely satisfied about the accused person’s innocence, but at the same it is condemnation of the prosecution’s failure to present a sufficiently strong case that will secure a conviction. Critically, however, Scottish juries are told by the presiding judge that there is no difference between the not guilty and not proven verdicts.


On 27 November 2013, Michael McMahon, a Labour Party MSP, introduced the Criminal Verdicts (Scotland) Bill, which had as its main aim the abolition of the not proven verdict. The Bill fell on 25 February 2016 due to a lack of support among MSPs and, consequently, the three verdicts remain in Scotland.


The Thomson Committee, in its Second Report on Criminal Procedure in Scotland (as far back as 1975), suggested that the removal of the not proven verdict could lead to an increase in guilty verdicts. More recently in 1999, Professor Peter Duff took issue with this finding of the Thomson Committee (in The Scottish Jury: a very peculiar institution). The problem is that we simply do not know what the motivations of jurors are when it comes to the not proven verdict – thanks largely to the provisions of the Contempt of Court Act 1981, which prevents academics, policy makers and the public from soliciting the views of jurors as to how they arrived at their decision to convict or not to convict.


Interestingly, in Scottish criminal jury (solemn) trials, a majority of eight jurors is required to convict the person on trial. This is not the case for acquittal verdicts and it is quite possible for someone to be acquitted on the basis that five jurors have opted for not guilty and four have chosen not proven. This situation might be perceived as a split vote with the largest group of jurors (six) favouring a guilty verdict, but the fact is that most of the jury has come down on the side of an acquittal verdict.


The person on trial is always referred to as ‘the accused’ in Scotland. It is worth bearing in mind that it is a hugely important principle of criminal law that a person on trial is innocent until proven guilty. It is totally inappropriate to refer to the accused as the ‘guilty person’. It is up to the state prosecutors to prove that the accused is guilty. Should the prosecutor fail to convince the court of the person’s guilt, then the accused must be acquitted of the charge and be allowed to go free.


KEY POINT: The person on trial in a criminal court is the accused and he or she will face three possible verdicts – guilty, not guilty and not proven.


The burden of proof and corroboration


In a criminal trial, the prosecutor must prove that the accused is guilty of a crime ‘beyond a reasonable doubt’. This is a very strict burden in that the prosecution must be able to corroborate its evidence against the accused. Corroboration means that there must be at least two independent sources of evidence such as witness testimony and the use of expert and forensic evidence. Reasonable doubt is a nagging doubt that would lead a reasonable person to the conclusion that it would be unsafe and unjust to find the accused guilty. The requirement of corroboration has, in recent times, been challenged by Lord Carloway, now Scotland’s Lord Justice General, when he was asked to undertake a Review of the Scottish criminal justice system at the request of the Scottish Government. On 17 November 2011, Lord Carloway (then the Lord Justice Clerk) controversially suggested in his published Report that the requirement of corroboration should be abolished, but this proposal did not find universal favour. Although the Scottish Government did attempt to implement this reform by way of the Criminal Justice (Scotland) Bill in 2013, it was abandoned in the teeth of strong and widespread opposition and did not form part of the eventual Criminal Justice (Scotland) Act 2016. Notably, Police Scotland, the Crown Office and the Procurator Fiscal Service had all favoured the abolition of the requirement for corroboration, but other parts of the legal profession were strongly opposed.


It is the British state – personified by the Crown – that will determine whether a person faces trial in a criminal court. In Scotland, the prosecution of a crime and the whole system of public prosecution is the responsibility of the Lord Advocate (currently James Wolffe QC). The Lord Advocate is, of course, the Crown’s chief Law Officer in Scotland and the person who is in charge of the Crown Office (an Agency or Department of the Scottish Government) in Edinburgh. The Procurator Fiscal is the Lord Advocate’s representative at local level. Theoretically, the police follow the instructions of a fiscal when carrying out a criminal investigation but, practically speaking, the police will be left to conduct their enquiries. However, it is not the police who will determine whether a criminal trial will go ahead in Scotland. This is ultimately the decision of independent state prosecutors. Once the Procurator Fiscal has decided that an individual will face trial for the most serious types of crime, the accused will have to undergo trial within 110 days if being brought to trial in the Sheriff Court under solemn procedure. In a High Court trial, the accused must be brought to trial within 140 days from the date of committal. It is worth pointing out that individual members of the public do not have the right to insist that someone face a criminal trial in Scotland. Private prosecutions in Scotland are very rare and do not, on the whole, have a good track record. Furthermore, private individuals cannot insist that the criminal law be used in such a way to promote their own private interests in disputes involving other private citizens. It would be totally improper for someone to insist that the person against whom a personal injury claim was being raised should be imprisoned if compensation was not paid. Such actions are not the responsibility of the Scottish criminal courts.


KEY POINT: In Scotland, the prosecution of a crime and the whole system of public prosecution is the responsibility of the Lord Advocate. It is up to the prosecution to prove that the accused committed the crime for which he is on trial.


Criminal procedure in Scotland’s courts


Proceedings in Scottish criminal courts can be categorised in the following way:




    •  Summary proceedings


    •  Solemn proceedings





Summary proceedings means that no jury participates in the trial of the accused, whereas in a solemn trial, a jury of 15 will decide the guilt or innocence of the accused.


Summary justice reform – the McInnes Report


Summary criminal proceedings in Scotland have been extensively reformed over the past decade. In November 2001, Sheriff Principal John McInnes QC was commissioned by the first Scottish Executive (now Government) to produce a report on summary criminal justice. This was a highly significant exercise since 96 per cent of all crimes dealt with by the justice system in Scotland are under summary procedure. After conducting his review of the operation of summary criminal justice by January 2004, Sheriff Principal McInnes’s report contained various recommendations.


One of the report’s most controversial recommendations was the abolition of lay justices (Justices of the Peace) in the then District Court. If the recommendations by Sheriff McInnes had been followed to their logical conclusion, such justices would have been replaced by professional judges.


The Scottish Executive, however, decided to retain lay justices operating within their existing powers (significantly, the two lay members of the McInnes Committee had been opposed to any abolition).


The appointment of lay justices is now similar to that of part-time sheriffs. A lay justice is appointed for a fixed period of five years. At the end of this period, the justice should be eligible for reappointment to the bench until they reached the compulsory retirement age of 70. Sheriff McInnes also emphasised that there should be a greater commitment to the training and education of lay justices in order to promote greater consistency in the way that summary criminal justice was delivered.


Following on from the work of Sheriff McInnes, the Scottish Executive or Government undertook a consultation exercise to determine whether the term lay justice should continue to be used. A suggested alternative had been the title ‘community justice’ in order to emphasise the fact that these justices come from the local communities that they are meant to serve, although the older title of justice of the peace was eventually retained.


One concrete result of the McInnes recommendations was that a greater distinction is now made between those justices who could hear trials and those with more limited functions such as signing justices, i.e. those who mainly signed police warrants.


KEY POINT: The McInnes Report paved the way for a major shake-up of summary criminal justice in Scotland.



Criminal Proceedings etc. (Reform) (Scotland) Act 2007


Following on from the McInnes Report, the above legislation made a number of important changes to summary criminal proceedings that paved the way for the replacement of the old District Courts with the current system of Justice of the Peace Courts and the Sheriff Court.


Summary prosecutions account for 96 per cent of criminal court actions in Scotland, so any reforms were bound to be significant.


Justice of the Peace Courts


The current Justice of the Peace Courts, which replaced the older, local authority-run District Courts, were introduced to different areas of Scotland during 2008. The first reforms took effect in the sheriffdom of Lothian and Borders in March 2008. These reforms meant that the Scottish Courts and Tribunals Service took over responsibility for the new courts, leading to a unified court system in Scotland for the first time. Previously, local authorities had largely been responsible for running the District Courts.


The first sheriffdoms to have Justice of the Peace Courts operating were:




    •  Lothian and Borders


    •  Grampian, Highland and Islands


    •  Glasgow and Strathkelvin





Justice of the Peace Courts were then progressively introduced to the following sheriffdoms during 2009–10:




    •  Tayside, Central and Fife


    •  South Strathclyde, Dumfries and Galloway


    •  North Strathclyde





As discussed, Sheriff McInnes had recommended that Justices of the Peace should be abolished and replaced with legally qualified stipendiary magistrates – who, of course, would have to be paid. This recommendation was not followed and lay Justices of the Peace continue to serve local communities as part of the new court structure and, thus, the Scottish Government saves quite a considerable amount of money in the process.
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As an historical note of interest, the now abolished post of stipendiary magistrate had exactly the same powers as a sheriff under summary procedure in the Sheriff Court. It is worth pointing out that Glasgow was the only area that made regular use of stipendiary magistrates in its Justice of the Peace Court (which was known as the District Court until 2008).
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The Justice of the Peace Courts have also expanded their jurisdiction by having taken over responsibility for many motoring offences that previously had been the preserve of the Sheriff Court. New legislation (the Scotland Act 2012) had to be introduced in the UK Parliament to permit this change to Scottish criminal jurisdiction as motoring and traffic law, strictly speaking, remains an area of responsibility reserved to Westminster.


Changes to sentencing powers


Under the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, the sentencing powers of sheriffs (and previously stipendiary magistrates) were increased. Sheriffs have the ability to sentence someone who has been found guilty of a common law crime by imposing a prison term up to one year. Previously, the judges could impose prison terms of between three to six months depending on the circumstances, e.g. if the guilty party had relevant previous convictions.


Sheriffs (and previously stipendiary magistrates – now summary sheriffs) were also given powers to impose higher fines rising from the previous limit of £5,000 to £10,000.


Criminal Proceedings etc. (Reform) (Scotland) Act 2007


This Act introduced the following important changes:




    1  The introduction of orders whereby a minor offender could be forced to pay up to £5,000 in compensation to a victim as an alternative to facing a criminal trial and possible conviction.


    2  Fiscal fines were increased from the previous maximum of £100 to £500.


    3  A post of Fines Enforcement Officer was created to ensure greater efficiency in the collection of fines. This Officer is able to arrest an individual’s wages or earnings.


    4  Prosecutors are now allowed to apply for all outstanding charges against an accused to be rolled up into one case – even if these charges were initiated in different sheriffdoms.


    5  Due to the fact that the Justice of the Peace Courts became part of the national court service, fines could be paid at any Court in Scotland having jurisdiction to try the offence.





KEY POINT: The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 made major changes to the Scottish Criminal Justice system.


Changes to bail conditions


On 10 December 2007, Kenny MacAskill MSP, the former Scottish Justice Secretary, announced changes to the way in which the bail conditions operate. Anyone breaching bail conditions could now face a prison sentence of up to one year. Previously, the maximum sentence had been three months for breach of bail conditions. For those individuals who commit more serious breaches of their bail conditions, this could mean facing between two to five years in prison.



Courts Reform (Scotland) Act 2014


As discussed earlier in the chapter, this legislation has introduced major changes to civil law in Scotland. It has also significantly reformed Scottish criminal justice by abolishing the office of stipendiary magistrate in the Justice of the Peace Courts, creating a new type of judicial post – the summary sheriff – and by establishing a Sheriff Criminal Appeal Court in Edinburgh. The creation of the new Sheriff Criminal Appeal Court is intended to ease the pressure on the High Court of Justiciary.


The Justice of the Peace Court


The Justice of the Peace Court is the most junior criminal court in Scotland. Its jurisdiction is purely local in that it will have responsibility for certain crimes that are committed in a local authority area, for example, if the accused commits a minor assault in Glasgow city centre on a Saturday night, it will usually be the Glasgow Justice of the Peace Court that hears the case. In such situations where an accused is facing charges in different sheriffdoms, the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 permits the Procurator Fiscal to apply for all charges to be dealt with by one Justice of the Peace Court, meaning that there is no longer a necessity to hold several different trials in court venues across Scotland. Since 2008–10, Justice of the Peace Courts have been organised as part of a sheriffdom coming under the operational responsibility of a Sheriff Principal. Usually, each Sheriff Court district will have a Justice of the Peace Court. Section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (as amended by Section 127 of the Courts Reform (Scotland) Act 2014) permits the Scottish Government to determine as and when which parts of the country should have functioning Justice of the Peace Courts. Such operational decisions will follow on from a proposal submitted, with the agreement of the Lord President, by the Scottish Courts and Tribunals Service.


The Justice of the Peace Courts were known as District Courts until 2008. From this date, the new court structure was gradually introduced across Scotland and District Courts were phased out completely by early 2010. These changes to the Scottish legal system were introduced as a result of the introduction of the provisions of the Judiciary and Courts (Scotland) Act 2008.


KEY POINT: The Judiciary and Courts (Scotland) Act 2008 progressively abolished the old Districts between 2008 and 2010 replacing them with the newer Justice of the Peace Courts.



Judges in the Justice of the Peace Court


There are two types of judge who sit in the Justice of the Peace Court – a justice of the peace and, since 1 April 2016, summary sheriffs who have replaced stipendiary magistrates (as per Sections 128–129 of the Courts Reform (Scotland) Act 2014). It is important to note that it will be far more common for an accused to undergo a trial in this court where Justices are presiding. There are approximately 700 Justices in Scotland and, by comparison, there were merely 21 summary sheriffs appointed in April and May 2016. The new judicial post of summary sheriff was created by virtue of Section 5 of the Courts Reform (Scotland) Act 2014. Summary sheriffs, unlike justices, will be legally qualified, i.e. practising solicitors or advocates for at least ten years (Section 14 of the Courts Reform (Scotland) Act 2014), and are employed and paid by the Scottish Courts and Tribunals Service.


The judges of the Justice of the Peace Court mainly deal with less serious types of crime in comparison with the Sheriff Court and the High Court of Justiciary. The Justice of the Peace Court will tend to deal with matters such as breach of the peace, assault, vandalism, theft (excluding housebreaking), speeding, vehicle excise, TV licensing, electricity fraud and various other road traffic offences.


Under a major shake-up of criminal jurisdiction, Justices of the Peace have been given powers that sheriffs have such as issuing a driving ban or endorsing the driving licences of motorists convicted of various offences, e.g. careless driving, driving without insurance and driving while serving a motoring ban. The aim of this reform is to reduce the workload of sheriffs so that they can concentrate on dealing with more serious types of crime. The Justice of the Peace Court cannot deal with assaults where the victim suffers a wound, for example, where the skin is broken or where bones are broken.


KEY POINT: The Justice of the Peace Court is the most junior of the Scottish criminal courts and it deals with relatively minor crimes.


Trials in the Justice of the Peace Court are conducted under summary procedure meaning that the judges sit alone – either singly or as part of a bench of three Justices (summary sheriffs will preside alone over trials). In other words, there is no need for a jury. Justices and sheriffs are deemed to be masters of the facts in that they alone will decide whether the accused is guilty or not. If justices or sheriffs should find the accused guilty after the trial, then they will also impose the appropriate sentence as masters of the law.



Justices of the peace


Justices of the peace have been in existence since they were created by James VI of Scotland (and I of England) and the old Scottish Parliament with the passing of an Act Anent the Commissioners and Justices of the Peace in 1609 in a deliberate attempt by the Monarch to provide a counterweight to the power of the sheriff (an office that increasingly had become dominated by the great landowning Scottish families). Justices of the Peace are, generally, individuals who are not legally qualified, i.e. they are unable to practise as solicitors or advocates. Some legally qualified individuals may seek appointment as Justices, but they are not permitted to serve in their own sheriffdom. Justices do not receive a salary for their services, but they may be reimbursed for travelling expenses. Individuals are appointed to the post of Justice following a recommendation of a Justice of the Peace Advisory Committee. Justices are recruited from the ranks of the public for a five-year renewable term until the age of 70 when they must retire. The Scottish Government will make appointments to the ranks of Justices of the Peace as and when required on recommendations from Justice of the Peace Advisory Committees. Since 2007, the Judicial Studies Committee (the body that then provided training for Senators of the College of Justice and sheriffs) was given the responsibility for the training of Justices. The Scottish Justices Association, a voluntary body representing over 90 per cent of Justices of the Peace in Scotland, also provides regular training programmes for its members to ensure that minimum standards are maintained.


KEY POINT: Two types of judge can sit in the Justice of the Peace Court – a lay justice of the peace and a legally qualified summary sheriff (previously a stipendiary magistrate).


A legally qualified assessor or clerk of the court will be present to advise the justices regarding matters of law and procedure. The assessor or clerk is a practising lawyer (usually a solicitor) who is employed by the Scottish Courts and Tribunals Service. The Justices merely rely upon the clerk’s advice on matters of law and procedure and she does not have a say in the justices’ actual verdict. It should be noted that Justices have complete independence when it comes to their verdict. Justices can sit alone or a bench of three Justices can often sit.


KEY POINT: A legally qualified assessor will be present to advise a Justice or a bench of three Justices in matters of law and procedure only.


Powers of the Justice of the Peace Court


Justices of the Peace can impose a maximum prison sentence of 60 days and impose a maximum fine of £2,500 (known as a level 4 fine).


Section 46 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 permits the powers of a justice of the peace to be increased by order of the Scottish Government.


Summary sheriffs can impose a maximum prison sentence of one year particularly in such situations where the crime involves violence or dishonesty and/or the accused has relevant previous convictions. A maximum fine of £10,000 can also be imposed on a guilty person.


KEY POINT: A lay justice of the peace can impose a 60-day term of imprisonment and/or a £2,500 fine whereas a legally qualified summary sheriff (previously a stipendiary magistrate) can impose a prison sentence of one year and/or a £10,000 fine.


An accused on trial before the Justice of the Peace Court will usually be represented by a solicitor and the prosecutor will be from the Procurator Fiscal Service. The Fiscal or Depute Fiscal has responsibility at the local level for the investigation and prosecution of crimes and is a civil servant employed by a Scottish Government Department. The accused will be given a document known as a complaint that will detail the charges that he or she is facing.


KEY POINT: Normally, in Justice of the Peace Court trials, the accused is represented by a solicitor and the Crown (prosecution) will be represented by a Fiscal or Depute Fiscal.



Appeals from the Justice of the Peace Court


An appeal from a decision of the Justice of the Peace Court is principally made to the Sheriff Criminal Appeal Court in Edinburgh with the possibility of a further appeal to the Criminal Appeal Court of the High Court of Justiciary on a point of law. In limited circumstances, appeals may proceed from the Criminal Appeal Court (also in Edinburgh) to the UK Supreme Court if the case concerns devolution or human rights issues. Previously, appeals from the Justice of the Peace Courts were lodged directly with the High Court of Justiciary (Justiciary Roll Court) in Edinburgh, but the Courts Reform (Scotland) Act 2014 has led to substantial changes in the Scottish criminal appeals system.


KEY POINT: Appeals from the Justice of the Peace Court trials are made in the first instance to the Sheriff Criminal Appeal Court with the limited possibility of further appeals to the High Court of Justiciary and, even, the UK Supreme Court.


The Sheriff Court


In terms of workload, the Sheriff Court is the busiest criminal court in Scotland. According to Audit Scotland, 88,000 people are prosecuted in the Sheriff Courts every year. The modern Sheriff Court was first established by the Sheriff Courts Act 1971 and its structure has recently been overhauled by the Courts Reform (Scotland) Act 2014 in that, significantly, it is now a trial court and an appeals court. The Scottish Courts and Tribunals Service has an objective that criminal trials in the Sheriff Court should be set within an optimum 16-week period. According to figures provided by BBC Scotland in July 2016, only 50 per cent of Sheriff Courts were meeting the optimum figure, but by 2016 the figure had risen to 95 per cent.


The Sheriff Court, it will be remembered, can also hear civil cases. The organisation of the Sheriff Court in civil matters (sheriffdoms and Sheriff Court districts) is exactly the same for the criminal court. A Sheriff Court can deal with all crimes committed within the boundaries of the sheriffdom. In practice, however, there will be many crimes that the Sheriff Court cannot deal with. Crimes such as murder, rape, treason, piracy and many sexual offences involving children will be tried by Scotland’s supreme criminal court: the High Court of Justiciary. Furthermore, particularly serious crimes such as trafficking in drugs and armed robbery will come under the jurisdiction of the High Court.
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