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PREFACE


The unifying concept of this book is that Congress’s central function in our separated system is to be, borrowing from James L. Sundquist, the “board of directors” of the federal government, empowered by the Constitution to authorize, fund, and supervise the activities of the government—that is, the executive branch agencies. As the lead author, I draw on my varied experiences as a college professor, a congressional staffer, and an instructor for federal agency personnel to produce a textbook that seeks to help people make sense of Congress in the context of its role in our separated system of government. The aim of Congress in Context is to convey my experiences working in government and with government officials, informed by the relevant political science literature, in a format that is lively and conveys a real-world sense of the first branch.


The journey that led to writing this book was a long one. I first taught a university-level course covering Congress—called Congress and the Presidency—as a graduate student in the fall of 1986. The sections on the two branches were clearly differentiated in the syllabus. Overall, the course was presented as a series of topics—the Congress in The Federalist Papers, congressional elections, leadership and committees in Congress, then the president in the Constitution, presidential personality, presidential elections, and so forth. As a grad student, I was too wrapped up in other more pressing matters to impose much organizational coherence on the course. To be honest, it never occurred to me to do that. The syllabus was handed down, as it were, and I did as I was told.


When I moved on to full-time teaching and a tenure-track job, my portfolio included separate courses on Congress and the presidency. I continued to teach Congress more or less as a set of differentiated topics, albeit with an introduction emphasizing that members have two roles, legislative and representative. Generally speaking, students seemed to enjoy the course, but I still did not impose the kind of structure or coherence that the material deserved.


One year I had the good fortune to work on Capitol Hill through the American Political Science Association Congressional Fellowship Program. From day one of my assignment, I was disturbed to find out how ignorant I had been about what members of Congress and their staff were up to on a day-to-day basis. I knew almost immediately that I had been stressing the wrong things in my Congress course, or at least had not been conveying to students what really mattered about the institution. At first I could not put my finger on exactly what I had missed. Eventually, my thinking began to crystallize: what members were doing was primarily aimed at changing government programs and agency policies and practices to the benefit of their constituents in particular, and sometimes to the benefit of broader groups across the country. I was in dozens of meetings involving a wide range of members and staff. Although a lot of these meetings were primarily “political,” even those usually touched at least a little bit—and often much more than that—on what the members could do in law or by other means to change federal programs to the people’s benefit.


This realization changed the way I taught Congress when I returned to the classroom. I covered the same main topics—elections, committees, party leadership, and so forth—but changed the focus to looking at congressional policy making in the context of the institution’s role in the federal government. I began to stress that Congress matters . . . to the extent that what it does in law and through other methods alters or creates government programs that invariably have tangible effects on people’s lives. Understanding how a bill becomes a law has intrinsic importance only insofar as a law may change, for example, Interior Department policies that affect the management of federal lands or the populations of endangered species, or as a law may involve funding one type of research instead of another at the National Institutes of Health (NIH).


In 2000 I landed a job at the Government Affairs Institute at Georgetown University. GAI has a unique mission among nonprofit educational institutions: it endeavors to explain how Congress works to executive branch officials. The notion is that the government functions better when the people who work in the two branches understand each other. Executive branch officials are in constant communication with members of Congress, and especially congressional staff, but most of them have trouble mastering the specialized lingo, understanding the complex authorization and appropriations processes, and grasping members’ perspective on the world. This is where GAI comes in.


Teaching federal agency personnel about Congress brings into clear relief the most salient function of Congress: directing, through legislation and oversight, the work of the agencies and departments of government. It is tremendously important for executive branch officials, students at the undergraduate and graduate levels, and interested citizens to understand the legislative process and what drives members’ decision making on Capitol Hill. After all, government programs as created by Congress and administered by executive branch officials have a profound effect on all of our lives. The federal government now constitutes well over 20 percent of the American economy, and it is unlikely to get smaller or less significant. It is Congress that provides the statutory basis for the work of the agencies. Understanding congressional policy making tells us a great deal about the kind of government we have now and will have in the future.


Gaining this understanding is what drives Congress in Context and its unique focus on exploring Congress as a board of directors. In addition to introducing this concept, the first four chapters of the book introduce the student of Congress to the institution, its constitutional underpinnings, the basic organizational units of the House and Senate, the importance of the bicameral structure, the impact of the representative role on the policy-making process, and the role and influence of campaigns and elections on everything the members do.


The book then turns to how Congress carries out its legislative duties. Chapters 5–10 cover the authorizing power, the funding power, and the conduct of oversight (the supervisory power), respectively. The aim is to give the reader a full understanding of the legislative process, Congress’s role in establishing government agencies, how Congress directs the agencies through its funding power, and how the institution looks into the performance and conduct of agencies and programs and attempts to influence agency policy through oversight.


Chapters 11–13 are new chapters with this edition. Chapter 11 looks at the struggle over the direction of policy between the executive and legislative branches. We focus on the tools the two branches have to influence federal policy. We also consider carefully how the issue of context matters—domestic policy involves a far more even playing field than national security policy, where the executive has some clear advantages. Chapter 12 considers how the federal courts fit into the policy-making realm. And Chapter 13 covers the role of interest groups in the congressional policy-making arena.


In the last chapter, we assess the congressional board of directors in the 21st century. Ultimately, Chapter 14 addresses the question of whether the unwieldy institution of Congress is up to the great challenges of the years to come.


John Haskell


November 2013
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CHAPTER





Congress as the Board of Directors


The US Congress is by far the least popular branch of the federal government. It is also probably the least understood. Even some high-ranking officials in the executive branch do not understand the basic dynamics of the institution and how it exercises its power. Amazingly, experienced professional staff members in Congress itself get confused from time to time about the intricacies of the legislative process. It is the aim of this book to demystify the institution—to give the reader a practical yet sophisticated treatment of Congress and the legislative process.


Congress in Context takes a different approach than most textbooks. Usually, Congress is treated in isolation from the rest of the government. But the framers of the Constitution explicitly intended for the branches of government to be interdependent. The aim here is to introduce readers to Congress’s critical role within this interdependent system. Specifically, this book focuses on Congress in the context of its relationship with the executive branch.


FIVE EXAMPLES OF THE FEDERAL GOVERNMENT IN ACTION


The initial focus of this chapter is counterintuitive. It is to look away from Congress itself and examine a few examples of the results of the policy-making process in Washington. These examples represent the federal government in action.


Some of what the government does appears on the front pages of the nation’s newspapers every day—the president directs intelligence agencies to conduct drone attacks on suspected terrorists, agencies respond to Hurricane Sandy, a new health care entitlement is implemented, and so on. Although most government activities are far more mundane than these front-page headlines, make no mistake about it: the federal government is literally everywhere, involved in our lives and communities in innumerable ways, big and small. The scope of the government is almost impossible to fathom. It is a $3.5 trillion enterprise that accounted for more than 23 percent of the entire US economy in 2012—easily the largest single entity on the planet.


The following examples might not make headlines, but they do typify the federal government’s ongoing involvement in the lives of its citizens.


Example 1: Keeping Tabs on the Salmon Population


During his 2012 State of the Union address, President Barack Obama quipped: “The Interior Department is in charge of salmon while they’re in fresh water, but the Commerce Department handles them while they’re in saltwater. I hear it gets even more complicated when they’re smoked.”1 The president was on to something. These fish have a complex life cycle, spanning periods spent in both freshwater and saltwater. They begin life inland and eventually find their way to the ocean. After maturing, they reverse course, heading back upriver to where they were born in order to reproduce and ultimately die.


Due to the ecological and economic importance of the salmon population, in 1965 Congress passed the Anadromous Fish Conservation Act, which assigned the Fish and Wildlife Service, part of the Department of the Interior, the main responsibility for the freshwater salmon habitat.2 In 1973 the Endangered Species Act gave the National Oceanic and Atmospheric Administration (NOAA), an agency in the Commerce Department, jurisdiction over populations and conditions for salmon in saltwater.


If anything, the president downplayed the complexity of federal regulations regarding salmon.3 In some circumstances, in the Columbia River Basin, for example, other agencies, including the Environmental Protection Agency (EPA) and the US Army Corps of Engineers, have a role. NOAA is also responsible for maintaining sustainable populations of other fish popular at restaurants and grocery stores, including tuna, swordfish, and halibut. The Sustainable Fisheries Act (1996) charged NOAA with balancing the sustainability of fish populations with the economic concerns of communities on the coasts and the interests of recreational anglers.


Example 2: Funding Basic Science for Medical Purposes


The National Institutes of Health (NIH) in the Department of Health and Human Services conducts and supports through grants basic scientific research into a wide range of diseases, including cancer, mental illness, HIV/AIDS, addictive disorders, and many others. Scientists literally all over the country, at universities, hospitals, and other places, are conducting experiments with NIH grants. The agency was established in the Public Health Service Act of 1944, which gave it wide latitude to research illnesses and disabilities. It currently has 27 institutes covering nearly every imaginable area of medical science.


Although the NIH’s programs are highly popular and often receive generous funding from Congress, approximately $32 billion in 2012, the agency is not without controversy. In particular, interest among NIH-funded scientists in studying the use of embryonic stem cells that could potentially be used to regenerate heart and lung tissue has drawn the sustained attention of Congress and recent presidents. A 1995 law severely restricted the latitude of the agency in the conduct of this research.


Example 3: Planning for Cyber War


According to the Washington Post, the Department of Defense has a project called Plan X. “The five-year, $110 million research program will begin seeking proposals [in the summer of 2012]. Among its goals will be the creation of an advanced map that details the entirety of cyberspace. . . . Such a map would help commanders identify targets and disable them using computer code delivered through the Internet or other means. Another goal is the creation of a robust operating system capable of launching attacks and surviving counterattacks.”4


The agency at the Defense Department (DOD) responsible for the program is the Defense Advanced Research Projects Agency (DARPA). It was established in law in 1958 following the Soviet launch of Sputnik (the first satellite), which produced concern that the United States was falling behind in science to our greatest foe. DARPA’s mission was “to prevent technological surprises for the United States and maintain its technological superiority.”5


Congress generally sees fit to allow the agency a great deal of discretion in what it does, given the speculative as well as secretive nature of its work. There are indications that DARPA will dedicate approximately $1.54 billion overall from 2013 to 2017 for projects broadly described under the heading “cyber offense.”


Example 4: SPOTting Suspicious Airline Passengers


Everyone knows that airline passengers have to go through intensive security before boarding a plane. This process was fully federalized following the attacks on September 11, 2001, after the creation in law of the Transportation Security Administration (TSA). But not everyone is aware of the Screening Passengers by Observation Techniques (SPOT) program. Congress first directed funds toward research related to behavioral observation and security in a 2005 Department of Homeland Security (DHS) appropriations bill. In 2009 Congress designated $172 million specifically for screening programs such as SPOT and has continued to fund the program, in particular for the training and utilization of behavioral detection officers (BDOs).


When passengers pass through metal detectors, they are likely unaware they may be watched by a BDO. According to the TSA, BDOs are a nonintrusive way to “detect individuals exhibiting behaviors that indicate that they may be a threat to aviation and/or transportation security.”6 As of 2013, BDOs were stationed in 161 airports in the United States.


Example 5: Helping Students Pay for College


A major thrust of President Lyndon Johnson’s Great Society was to enhance the federal role in education at all levels—from elementary schools to universities. Since the passage of the Higher Education Act in 1965, the US government has been in the business of subsidizing student loans for college, principally through Stafford and Perkins Loans. These programs were administered by the then Department of Health, Education, and Welfare; the Department of Education Organization Act (1979) created a separate Department of Education, which took over responsibility in 1980.


In 2010 the Student Aid and Fiscal Responsibility Act (SAFRA) was passed into law. With SAFRA, subsidized loans would no longer be jointly administered by the government and private industry, but rather would be handled by the federal government alone. This was justified by studies indicating that the government would save some $68 billion over 10 years by taking private industry out of the equation.7 In addition, in the aftermath of the Great Recession, Congress halved the interest rates on these loans effective until mid-2013 when compromise legislation put in place a variable rate system.


***


As one might conclude from just these few examples, the federal government takes on an amazingly wide range of responsibilities. For our purposes, it is important to look a little more closely at exactly who is doing the work described in these examples.


In the first example, it is NOAA in the Commerce Department and the Fish and Wildlife Service in the Interior Department. The second involves an agency in the Department of Health and Human Services, the NIH. In the third case, it’s DARPA in the Department of Defense doing the work. The fourth example shows us the TSA at the Department of Homeland Security at work, and in the fifth example, student loan programs, it is the Department of Education.


What all of these government agencies and departments have in common is that they are in the executive branch of government. The legislative branch, the US Congress, manages no federal programs and is not out there getting its hands dirty dealing with salmon and laboratory science. It is the vast executive branch that does the work of government. In a sense, Congress does not do anything at all. And the fact is that, perennial cynicism about a “do-nothing Congress” notwithstanding, in our federal system, the legislative branch was not meant to do anything.


CONGRESS AS THE BOARD OF DIRECTORS


Laying Down the Law


If Congress is not meant to do the work of government, then what exactly is its role? As political scientist James L. Sundquist put it, Congress operates as the “board of directors” of the federal government.8 A board of directors can take many different forms, depending on the type of entity it governs in the business or nonprofit world. In a college or university, for example, a board of trustees holds ultimate power.


Congress’s board-of-directors function more closely resembles that of a corporation. A corporation that issues stock is owned by its shareholders, who select the members of the board. In fulfilling its function—typically establishing the policies of the corporation and approving the corporation’s budget—the board is answerable to those shareholders. The board gives wide latitude to those who are responsible for the day-to-day management of the corporation.


Congress’s situation is very similar. The members are chosen by the voting public and are held accountable by regular and frequent elections. Congress sets forth in law the policies that guide the government, just as the corporate board sets forth company policy, and Congress is in charge of determining the budget for the government. Given the immense size and complexity of the government, Congress must usually give a great deal of discretion to the president and the lower-level executive branch agency officials in running day-to-day operations.


There is one major difference between Congress and its corporate counterpart: except in extraordinary circumstances, Congress does not get to choose the president, while the corporate board gets to choose the chief executive officer, who is fully answerable to it. An institutional rivalry between the legislative and executive branches was intentionally built into the federal government, a rivalry fostered by having members of Congress and the president separately elected.


Congress has tremendous leverage in the separated system of government. To put it succinctly, as the board of directors, it has three powers as set forth or implied in the Constitution:


       1.   Congress authorizes in law the activities of the government—which is to say the executive branch


       2.   Congress passes laws to fund what the executive branch does


       3.   Congress, when it sees fit, supervises the executive branch (a function usually referred to as oversight)


Congress was not designed to manage fisheries or conduct research on infectious diseases; it was designed to decide, based on its collective wisdom, whether the government will manage a particular fishery or conduct scientific research, to allocate money for these activities, and to check up on the executive branch agencies it has made responsible. Congress creates in law the agencies it assigns to perform government functions.


This authority comes from Article I, Section 1, of the Constitution, which explicitly gives Congress the lawmaking power: “All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and a House.” (Most of these legislative powers are specified in Section 8 of Article I.) Notably, the legislative power includes the power to appropriate money—also explicitly granted in Section 9 of Article I: “No money shall be drawn from the Treasury, but in consequence of appropriations made by law.” In sum, Congress has the power to set up agencies and government programs, determine the policies carried out by those agencies, and establish the budgets for their operations.


The courts have always considered the supervisory or oversight function of Congress a legitimate extension of Congress’s legislative power, for two reasons. First, Congress needs to be able to make sure the laws it passes are being faithfully executed. After all, what good would there be in having the power to authorize and fund the activities of the government if the executive branch agencies could ignore the law and carry out programs as they saw fit or spend money in ways that might be prohibited? Just as a corporation is answerable to its board of directors, Congress must have the authority to demand documents or otherwise investigate the executive branch to make sure the agencies are doing its bidding. Second, Congress needs to be able to conduct oversight in order to inform the legislative process. If a government program is not working, members of Congress need to be able to find out why so that they can consider making changes in the law to improve it. They may also choose either to fund the program at a higher level the next year, so that it can perform better, or to reduce and maybe even cut off its funding stream. Information is crucial to Congress’s ability to legislate, and oversight is the main way in which Congress gathers data.


In all five of our examples of “government in action,” executive branch agencies are carrying out responsibilities assigned to them in law. As noted in the first case, NOAA assesses the status of particular fish populations and balances various interests (recreational, economic, and so on) to promote the sustainability of fisheries—pursuant to the Endangered Species Act, in the first instance, and the Sustainable Fisheries Act, in the second. The Anadromous Fish Conservation Act gave the Fish and Wildlife Service authority over salmon in freshwater. Similarly, the NIH is authorized to conduct and support medical research because of the Public Health Service Act, and the 1958 Military Construction Act included the creation of DARPA to help the United States maintain its technological superiority. Just two months after the 9/11 attacks, the TSA was put in place by the Aviation Transportation and Security Act to protect against future threats. The Stafford Loan Program was overhauled in 2010 legislation; it had been initially authorized by the Higher Education Act of 1965.


Holding the Purse Strings


It is important to note that in nearly all of these specific cases, Congress went a step further than what is described in the last paragraph. Although Congress often delegates a great deal of authority to executive branch agency officials, it is not always satisfied with simply providing broad guidelines and mission statements and leaving the details to the experts in the bureaucracy. Sometimes the members of Congress get into the specifics by detailing exactly where and how some of the money appropriated for government functions should be spent.


For example, in explanatory language accompanying a 2005 appropriations law—language that is not statutory, thus technically nonbinding—Congress told NOAA Fisheries how to break down its $90 million allotment for salmon recovery state by state. Furthermore, as can be seen in Exhibit 1.1 on page 11, members of Congress inserted sections urging the agency to spend the funds provided for salmon recovery in specific places for specific purposes: $100,000 for the United Fishermen of Alaska’s subsistence program, $3.368 million for the Fairbanks hatchery facilities, $1 million for conservation mass-marking at the Columbia River Hatcheries, and so on.9 Every single year, Congress determines in law exactly how much money goes to each of the 27 institutes and centers at the National Institutes of Health. Every year since 1995, Congress has also included language in an appropriations bill limiting what the NIH may do in the area of stem-cell research.


            SEC. 509. (a) None of the funds made available in this Act may be used for—The creation of a human embryo or embryos for research purposes; or research in which a human embryo or embryos are destroyed, discarded, or knowingly subjected to risk of injury or death. (from the fiscal year 2012 Appropriation for Labor, Health and Human Services, and Education)


This issue has become the subject of great controversy within Congress and between the branches.10


Sometimes Congress micromanages the number of people who may be hired for a task. In the case of behavior detection officers, Congress provided money to train 145 new officers for fiscal year 2012—this despite President Obama’s requesting funding for more than twice that many. The lesson is that agencies, in doing the work of government in pursuit of their respective missions, ultimately are answerable not just to the head of the executive branch, the president of the United States, but also to the board of directors on Capitol Hill. Congress may, if it chooses, give both general and specific instructions to those who do the work of government. If such instructions are signed into law by the president, the agencies are required to comply. When Congress, or some subset of members of Congress, conveys its wishes in less formal, nonstatutory ways (see Exhibit 1.1), agencies can be put in a very difficult spot: sometimes the instructions from the president and the congressional overseers are in conflict, and sometimes the instructions may not jibe precisely with the agency’s mission as established in law.


Circumstances such as these lead to some of the most interesting clashes in our separated system of government. The constitutional design calls for Congress, with its particular perspective and way of doing business, to direct the executive branch, which is made up of dozens of agencies, with as many different corporate cultures. Unsurprisingly, as often as not, the two branches do not see eye to eye on the details of the work of government. The framers intentionally built this tension into our system of government: they believed that the way to protect the people’s liberties was to ensure that the branches do not have the same perspective.


CONGRESS IN A SEPARATED SYSTEM


As mentioned at the beginning of this chapter, Congress is often studied in isolation from the rest of the government. In this book, the aim is to understand Congress in context—specifically in the context of its role as the board of directors in a separated system of government. Although it is common to hear our institutions of government described as “separated powers,” this is not a complete or precise characterization. In fact, as the framers made abundantly clear, ours is a system of separate institutions sharing powers.11


The genius of the checks and balances in the American political system is that each branch of government has been granted in the Constitution checks on the other branches. In fact, the idea was not to give branches truly separate powers. If one branch of government had truly separate, unchecked powers, the ambitious people in that branch of government (and the framers firmly believed that people in politics are ambitious!) would be tempted to run wild with that power, which was the situation the framers were trying to avoid. Their number-one priority was to prevent the central government from unnecessarily infringing upon the people’s liberties. Pitting the branches against one another was thought to be the best way to accomplish this goal.












EXHIBIT    1.1


Congress Gives Specific Direction to NOAA in Language Accompanying Appropriations Bill





PACIFIC COASTAL SALMON RECOVERY


The conference agreement provides $90,000,000 for Pacific Coastal Salmon Recovery, instead of $80,000,000 as proposed by the House and $99,000,000 as proposed by the Senate. Language is included extending authorization for this program in fiscal year 2005 and authorizing participation by the State of Idaho.


Funds provided under this heading shall be allocated as follows: $24,000,000 for Alaska; $13,000,000 for California; $2,500,000 for Columbia River Tribes; $4,500,000 for Idaho; $13,000,000 for Oregon; $8,000,000 for Pacific Coast Tribes; and $25,000,000 for Washington.


With respect to the amounts for Alaska, the conferences agree to the following allocation: $3,500,000 is for the Arctic Yukon-Kuskokwim Sustainable Salmon initiative; $1,000,000 is for the Cook Inlet Fishing Community Assistance Program; $500,000 is for the Yukon River Drainage Association; $3,368,000 is for Fairbanks hatchery facilities; $250,000 is for an initiative to redefine optimum goals for sockeye, chinook, and coho stocks; $2,500,000 is for the NSRAA Hatchery; $500,000 is for Coffman Cove king salmon; $250,000 is for the State of Alaska to participate in discussions regarding the Columbia River hydro-system and for fisheries revitalization; $100,000 is for the United Fishermen of Alaska’s subsistence program; $3,500,000 is to restore salmon fisheries in Anchorage at Ship Creek, Chester Creek, and Campbell Creek, including habitat restoration and facilities; $500,000 is for Alaska Village Initiatives to enhance salmon stocks; $800,000 is for Bristol Bay Science and Research Institute; $1,100,000 is for the Alaska Fisheries Development Foundation; $150,000 is for the State of Alaska for fishing rationalization research; $1,500,000 is for the State of Alaska for fisheries monitoring; $1,500,000 is for the Alaska SeaLife Center to restore salmon runs in Resurrection Bay . . .


 . . . Of the amounts provided to the State of Oregon, $1,000,000 is for conservation mass marking at the Columbia River Hatcheries.


The conferees agree that NOAA shall report to the Committees by March 31, 2005, on final performance measures for this program, including an assessment of cumulative program effects on Pacific salmon stocks, and the identification of recovery needs of specific salmon populations as a resource for determining future funding allocations.


SOURCE: Explanatory “report language” attached to the fiscal year 2005 Appropriations bill for the Commerce Department.


NOTE: In this passage from nonstatutory report language, Congress strongly encourages NOAA Fisheries to spend its funds for salmon recovery in specific ways, including the three highlighted passages that are cited in the text. Agencies almost always follow the guidance given in report language even though they are not legally obligated to do so. This is because Congress’s “power of the purse” gives it tremendous leverage.















In particular, the framers were concerned about controlling the political branches, the executive and legislative. The judicial branch was thought to be the “least dangerous branch,” since its pronouncements, to have any effect, would require the acquiescence of the political branches to fund them (Congress) and enforce them (the president).12 In the parlance of the time, the judicial branch would have neither the “purse” nor the “sword,” so it would be in no position to run away with its authority.


Whether the judicial branch has actually been constrained over the long course of American history is a matter of considerable debate. Many people feel that the lack of sufficient effective institutional checks on the Supreme Court and the lower federal courts led in the latter half of the 20th century to a runaway judiciary that has done more than just adjudicate the disputes brought to its attention. Even so, it remains the case that the judiciary does not usually participate in the day-to-day functioning of the government but most often serves as the referee. Chapter 12 covers the role of the judiciary in federal policy making.


The framers focused on balancing the checks the two political branches had on one another. As a result, those two branches are inextricably linked to each other by the Constitution. To get a sophisticated sense of what each branch does in the government, one must see it in the context of the other branch. In other words, what Congress does has tangible importance in our lives only insofar as its decisions are translated into the actions taken by officials in the executive branch agencies—whether they are tracking infectious disease, subsidizing public housing, prosecuting people accused of violating federal statutes, or patrolling the borders.


Congress and the Execution of the Law


The relationship between the two political branches is not as simple as it might at first seem. Their interaction is not just a matter of one branch, Congress, creating laws and the other branch, the executive, implementing them.


Although members of Congress have to vote on every imaginable issue, including highly technical ones, it is impossible for them to be experts on everything. Members of Congress are generalists who have some knowledge of a lot of things but in-depth knowledge of very few. Because the laws written by the generalists in Congress are frequently—and often intentionally—broad, vague, or even ambiguous, there are almost always differing opinions on how to interpret and implement these laws. Furthermore, no law can anticipate all future circumstances.


Congress recognizes these facts of life and often leaves a great deal of decision-making authority to the discretion of experts in the executive branch agencies. In exercising their discretion, executive branch officials may not necessarily make decisions that correspond with the views of some current members of Congress.


This is especially common in times of divided government, when the president and congressional majorities have ideological differences. Confrontations between the branches, and even occasionally major headline news, may result. After the 2010 elections when Republicans gained control of the House of Representatives from the Democrats (the Democrats held on to the Senate), House Republicans made repeated efforts to alter and even repeal the Patient Protection and Affordable Care Act (PPACA) passed in 2010, one of the signature accomplishments of President Obama and Democrats in the 111th Congress. Much of the effort revolved around funding decisions. Because agencies’ funding levels are reconsidered annually, members of Congress have a regular opportunity to poke around in executive branch business. Usually, the aim is to make sure money is being spent wisely and according to their wishes; sometimes, as in the case of the House Republicans and the PPACA, Congress can go so far as to try to eliminate funding for the implementation of government programs.


The branches are, in effect, in a continuous feedback loop. The implementation of Congress’s broad statutes by the executive branch often attracts the attention of congressional overseers, who then may use various methods of persuasion and coercion (hearings, informal communications, and other types of oversight) designed to get the agencies to reconsider their decisions. Sometimes Congress reacts by introducing and passing new legislation with the hope of making its intentions clearer or changing the funding stream for government programs.


The Executive Branch and the Legislative Process


Not only, then, is Congress sometimes an active player in the execution of the law, but, importantly, the executive branch is also a player in the legislative process. At the top of the executive branch, the president may veto a bill, which has the effect of putting him in the thick of any legislative activity in which he takes an interest. Congress has historically found it extremely difficult to achieve the two-thirds majority required by the Constitution to override a veto, and thus it is almost always necessary for it to take the president’s views into consideration.13


In addition, the Constitution allows the president to recommend legislation to Congress (Article II, Section 3). Over time the White House has institutionalized its participation in the legislative process through the Office of Management and Budget (OMB), an agency in the Executive Office of the President (EOP) that officially conveys the president’s views on pending legislation. Furthermore, the agencies, where much of the expertise in government resides, often are the source of legislative proposals to fix government programs or address particular needs. In other words, although it is technically true that only members of the legislative branch may introduce legislation, Congress often finds itself considering bills suggested and written by the White House or executive branch agencies instead of writing the bills itself.


In summary, in our system of government, Congress is not just concerned with legislation but fully entitled to play a role in the execution of the law by checking up on how the agencies carry out its wishes; similarly, the executive branch is not limited to the implementation of the law but is fully entitled to play a role in the writing and even the interpretation of the law.


This relationship results in a constant struggle between the two political branches—just as the framers intended. In our conception of Congress as the board of directors of the federal government, we recall that it lacks one key power enjoyed by a corporate board: it does not get to choose the chief executive officer. Striving for businesslike efficiency was not the point of the constitutional arrangement; ensuring the liberties of the people was. The branches would share powers but have separate bases of support; it was understood that this arrangement would often lead to disagreement and a less-than-efficient legislative process.


Unlike legislatures in most countries, which play a subordinate role to the chief executive, the US Congress has retained its fundamental powers throughout American history. Congress remains powerful in many of the key ways in which a corporate board of directors is powerful; in particular, it establishes policy and determines the level of funding for government activities. It is not always a hands-on board; the government is way too big for Congress to delve into all the specifics. But no one can understand our system of government without grasping Congress’s crucial role.


Congress is a complex institution arranged unlike any other organization, and this makes its ways subject to misinterpretation. Its internal workings are confusing, and it has its own vocabulary and rhythms. It is the aim of this book to interpret the institution of Congress, giving the reader a better understanding of the role of the legislative branch in our system of government.


THE PLAN OF THE BOOK


The first objective is to establish a basic working knowledge of Congress. That is the aim of Chapters 2 and 3. The student of legislative branch policy making needs to understand the constitutional underpinnings of Congress’s powers, the nature of the institution, and the roles and motivations of the members.


Congress’s essential characteristics are shaped by the Constitution of the United States. One of these is the idea that Congress is both a lawmaking body and a representative institution, accountable and responsive to the public. The other is the fact that Congress is composed of two chambers, the House of Representatives and the Senate. The student of Congress needs to understand what it means for members of Congress to serve as both legislators and representatives, as well as how the two very distinct chambers operate.


Chapter 2 covers what is often referred to in political science literature as the “two Congresses.” Congress’s legislative and representative roles often prove extraordinarily difficult for members to reconcile. The tension between these roles may lead them at times in directions that they would not necessarily go if they had only to legislate. The chapter focuses in particular on the pressures that members face in their capacity as representatives. Members are on the front lines, hearing from all manner of groups and individual constituents. The reader will get a sense of the pressures members face and the motivations that drive their behavior; these pressures and motivations have a profound effect on their legislative work of authorizing and funding the activities of the federal government.


Congress’s bicameral composition, the topic of Chapter 3, is, surprisingly, the source of much confusion. Few people—and not even all those who work on Capitol Hill—are fully aware of the ways in which the bicameral makeup of the institution drives the legislative process. The fact is that Congress is composed of two uneasily coexisting chambers that were created separate and distinct, yet must work together in order for the institution to enact law. Chapter 3 describes the dynamics of the relationship between the House and Senate and covers the organizational makeup of the two chambers, focusing on the two key organizational units: party leadership and committees.


Chapter 4 looks at the specific pressures the electoral environment puts on members of Congress. In this chapter, we lay the broader framework for understanding congressional elections, including eligibility requirements for office, the decision-making process involved in running for the House and Senate, the parties’ efforts to recruit candidates, and the geographical context of congressional elections. The second part of the chapter focuses on the campaign itself—the advantages incumbents have, campaign finance, the role of outside groups and the political parties, campaign strategies, and the larger meaning of congressional election results.


Members of Congress face unrelenting pressure to campaign for reelection. In recent years, there simply have not been enough hours in the day for many members to give full attention to their legislative role. An essential takeaway of Chapter 4: the legislative work of Congress has been profoundly affected by what amounts to a continuous campaign for office—a theme we return to in the concluding chapter of the book.


In Chapters 5 through 10, we move to the main thrust of the book: how Congress directs the work of government through the exercise of its authorizing, funding, and oversight powers.


Chapter 5 looks at the nuts and bolts of the legislative process. The reader will gain a sense of how the process really works, not just how it appears to work “on paper.” The chapter looks at how bills are developed, who decides which ones will be voted on, the procedures on the floors of the House and the Senate, and how the chambers go about trying to reconcile the differences between competing versions of a bill. Particular attention is paid to the creative—often referred to as “unorthodox”—methods that have been used in recent years to pass major legislation.


Chapter 6 discusses the institution’s authorizing power. Congress is responsible for producing the legislation that gives agencies the authority to do their work—which might be preparing for war, cleaning a river, building a highway, and so on. In drafting the bills that set policy for federal agencies, congressional committees do most of the heavy lifting. We look at the different ways in which Congress exercises power over federal agencies and programs in law, even to the extent of producing legislation that reshapes and reorganizes whole departments and agencies. A case study of the 2004 restructuring of the federal government’s foreign intelligence function illustrates the lengths to which Congress can go in asserting its powers. The chapter ends with a discussion of evolving trends in Congress’s handling of its authorizing responsibility.


Once a federal program has been established, Congress has to decide whether and how much to fund it. Congress’s funding role, the so-called power of the purse, is generally regarded as its most important function; after all, no agency can carry out a government program without money. The subject of Chapter 7 is the budget process in Congress, with the Appropriations Committees at the center of the action. We go through the appropriations process, from the president’s budget request, to Congress’s effort to look at the big picture with the budget resolution, to the appropriations bills themselves. The budget process is, year in and year out, the centerpiece of Congress’s efforts to direct the work of government.


In Chapter 8, we look at federal budget issues that have come to dominate the political battles of the 21st century. First we look at the ramifications of Congress’s inability to pass appropriations bills on time—or even close to that. Then we consider the problem of expanding entitlement programs and the projected growth of the national debt. Most observers think the government is on an unsustainable path, potentially leading to economic decline if nothing is done. We tackle the question of why it is so difficult for Congress to get its fiscal house in order and what lessons from the past might offer hope.


Once federal programs are put in place and funded, Congress has a responsibility to look into how they are operating. This is the supervisory or oversight function, the subject of Chapters 9 and 10. Chapter 9 focuses on the basics—where Congress gets its authority to conduct oversight, what the main purposes of oversight are, and what the institution has done to bolster its oversight capacity. In the end, we see that Congress views oversight as essential to its representative role. Members jealously guard their right to look into agency business on behalf of their constituents and the American people more broadly.


Chapter 10 gets into the methods Congress, principally its committees, uses to hold agencies accountable to it and, by extension, the American people. Congress’s activities in this area take many forms. Committees may conduct full-fledged investigations of federal agencies or hold hearings to question federal officials. Individual members may simply make phone calls or write letters inquiring about particular programs. Sometimes oversight can be the main activity of Congress. In effect, the board of directors may substitute oversight activities for actual legislation in its efforts to influence what federal agencies do. At the end of the chapter, we discuss the political motivations that drive oversight.


Chapter 11 takes a step back to address the following question: does Congress or the president have the upper hand in influencing federal policy? In a system where the legislative and executive branches share powers, the direction of policy will always involve a struggle for power. To assess this question, we look at the “power tools” at each branch’s disposal and consider how they are used in two specific cases: the implementation of financial regulatory reform (Dodd-Frank) and the federal school lunch program.


We also look in detail at the special case of national security policy. Here, unlike in the domestic sphere, the president has the clear advantage, although that may not have been the intent of the Constitution’s framers. We look at why Congress’s war powers role, as well as its role in national security more broadly, diminished dramatically after World War II. But that isn’t the whole story: a web of accountability has built up over the past few decades that has constrained the president to some extent.


Laws passed by Congress often give executive branch agencies broad discretion. It is not uncommon for these agencies to run into controversy when implementing laws that may be broad to the point of vague or ambiguous. Sometimes this leads aggrieved parties to challenge agency actions in court. And taking a step back, the constitutionality of the laws themselves is occasionally challenged. Chapter 12 looks at the development of the federal court system charged with adjudicating these matters, as well as the evolution of the courts’, especially the Supreme Court’s, role. The chapter also covers the selection process for federal judges and, finally, the kinds of issues the courts will likely face in the coming years.


Chapter 13 develops a key element of the legislative environment affecting Congress as it attempts to direct the work of government through legislation and oversight—the role of interest groups. Going all the way back to the founding period, it was understood that in a free society, citizens would organize to “petition to redress grievances,” as it is put in the First Amendment to the Constitution. That is 18th-century language for lobbying. Ever since, groups of Americans have attempted to exert pressure on members of Congress—today these efforts involve billions of dollars and highly sophisticated methods. Understanding congressional policy making requires a grasp of the impact of organized advocacy. The chapter covers the growth in advocacy in the past 50 years, methods of influence interest groups use, regulations that have been placed on lobbying, as well as what impact these groups actually have on federal policy making.


The last chapter, “Conclusion: Congress in the 21st Century,” gives us an opportunity to take a step back to review what we have learned about the institution in its role directing the work of the federal government, as well as to assess the quality of that work. To a significant degree, the Congress of the 21st century is a product of the constitutional design. It is and always will be slow moving, parochial, and unfocused. But not everything about the institution is determined. Congress has changed in fundamental ways in response to the larger political and social environment. The party system, for example, did not exist in anything like its current form in the early days, and it has evolved in ways that affect the performance of the board of directors every bit as profoundly as the unalterable characteristics written into the Constitution. The pressures of the constant campaign and the ubiquitous influence of interest groups have changed the policy-making environment on Capitol Hill as well.


Our inquiry reveals that Congress is falling down on the job in important ways. Congress has a lot on its plate as it wrestles with all the problems of the 21st century. Laws will be required to get the nation’s fiscal house in order, prepare the military for new challenges, and deal with climate change, among other things. Whether the board of directors is up to the task will say a great deal about the nation’s future.







Questions for Discussion


        1.   A corporate board of directors answers to the company’s shareholders, whereas the members of Congress, as the board of directors of the federal government, answer to the voters. Are there similarities in the kinds of demands that shareholders and voters make of their respective boards? What are some key differences?


        2.   In its capacity as a board of directors, how active should Congress be in providing specific direction to the agencies of government? Are there any general rules or principles it should follow in determining when to get involved in the execution or implementation of the laws it passes?










Suggestions for Further Reading


        Madison, James. The Federalist Papers. Nos. 47, 48, 49, and 51.
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The Two Congresses: Lawmaking and Representation


There is a common expression that people are “products of their environment.” Even though there is obviously some truth to that claim, no one doubts that many of an individual’s most important traits are heavily influenced by genetics. Similarly, the US Congress has certain characteristics and exhibits behaviors that have been shaped by the American political version of the genome: the seven articles, as amended, of the US Constitution. Article I of the Constitution establishes the powers and responsibilities of the legislative branch and, together with Article II, sets forth its relationship with the executive branch.


The Constitution gives Congress two distinct responsibilities: lawmaking and representation. Congress’s essential nature is to a significant degree determined by the tension between these two roles. Lawmaking entails serving as the board of directors of the US government—authorizing, funding, and supervising its activities. The second responsibility is essentially political: each member of Congress represents and is accountable to a discrete group of people who make up the member’s constituency.


The Constitution also established a bicameral legislature, with a House of Representatives and a Senate, to carry out these roles. The two chambers have different constituencies, fundamentally dissimilar rules, some different responsibilities, unequal stature, and, in sum, divergent perspectives on the political world—all of which makes them very hard to coordinate. Describing the two bodies is the subject of the next chapter.


This chapter describes Congress’s legislative and representative roles and looks at the potential for conflict between them. The discussion begins with the seeming contradiction between the low regard the public usually has for the institution as a whole and the relative popularity of individual members. Even though members of Congress are often criticized for being “out of touch,” in fact there is little grounds for that accusation. Their popularity derives from their responsiveness to constituents as they address citizens’ public policy concerns and help them navigate the confusing government bureaucracy.


It is no mystery, then, why members of Congress are popular. They are good at the representative role—tending to the needs of the people back home. The representative role is priority number one for most members most of the time. What this means is that, in understanding the nature of Congress, one can never lose sight of the importance of members’ district and state concerns as they make national policy and pass laws in their capacity as the board of directors.


The chapter ends by explaining why members’ individual popularity does not necessarily translate into goodwill toward the institution as a whole. Congress has, to put it mildly, a public relations problem tied to its structure and the behavior of some members in their efforts at self-promotion.


TWO DISTINCT RESPONSIBILITIES


The Legislative Role


As mentioned in Chapter 1, Congress is given the lawmaking function at the beginning of the Constitution, in Article I. Subsequent sections of that article flesh out this role, and Section 8 spells out Congress’s constitutional powers in setting policy for the government:


       •    To lay and collect taxes, duties, imposts and excises


       •    To pay the debts [of the nation]


       •    [To] provide for the common defense and general welfare


       •    To borrow money on the credit of the United States


       •    To regulate commerce [with foreign nations, among the states, and with the Indian tribes]


       •    To establish a uniform rule of naturalization


       •    To establish uniform laws on the subject of bankruptcies


       •    To coin money and regulate [its] value


       •    [To] fix the standard of weights and measures


       •    To provide for the punishments [for] counterfeiting


       •    To establish post offices


       •    To promote the progress of science and the useful arts by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries


       •    To constitute tribunals inferior to the Supreme Court


       •    To define and punish piracies and felonies committed on the high seas


       •    To punish offenses against the law of nations


       •    To declare war


       •    To grant marque and reprisal and make rules concerning captures on land and water


       •    To raise and support armies [and a navy] and make rules [for governing the armed forces]


       •    To provide for calling forth the militia to execute the laws of the union


       •    To suppress insurrections and repeal invasions


       •    To provide for organizing, arming, and disciplining the militia and for governing such part of them as may be employed in the service of the United States


       •    To exercise exclusive legislation over [the District of Columbia]


       •    To exercise . . . authority over [forts, depots, navy yards, and so on]


       •    To make all laws which shall be necessary and proper for carrying into execution the foregoing powers and all other powers vested by this Constitution of the United States


Section 9 of Article I establishes Congress’s “power of the purse,” the power that most regularly provides the leverage needed to direct the work of government. Section 10 establishes Congress’s authority over the states in crucial policy areas, including tariffs and military affairs.


Furthermore, some of the most important amendments to the Constitution—including the one that established the constitutionality of a federal income tax in 1913 (Amendment XVI) and those that were meant to ensure equal rights and voting rights for all Americans (Amendments XIII, XIV, XV, XIX, XXIV, and XXVI)—further expanded the legislative reach of Congress, in some cases very dramatically. For example, Amendment XIX, giving women the vote (ratified in 1919), says: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex. Congress shall have power to enforce this article by appropriate legislation” (emphasis added). In effect, Congress’s authority was explicitly expanded to do what it deems legislatively necessary to protect women’s suffrage. The 15th Amendment (1870) has an almost identical provision, giving Congress the power to act if the right to vote is denied based on “race, color, or previous condition of servitude.”


The purpose of the Constitution was to establish a federal government strong enough to keep together a nation of far-flung states. The framers recognized that the first national governing document, the Articles of Confederation (1777–1788), was unable to do this. That document set up a confederation in which the states retained many important powers independent of the central government. The central government lacked critical enumerated powers, such as laying and collecting taxes, and there was no chief executive separate from the legislative body. (The president was the presiding officer for the legislative body.)


The framers’ notion was that the legislative body needed to have clearly delineated powers that could not be nullified by the states. In the Supremacy Clause, Article VI of the Constitution states that federal laws take precedence over state laws. Most of the framers also felt that a separate chief executive was needed to enforce the laws of the land.


Essentially, the US Congress was given the responsibility to establish federal policy in law. As a practical matter, Congress was charged with creating programs to address the nation’s needs and the departments and agencies of government to carry them out. As if this job was not big enough, the framers gave Congress another job every bit as important.


The Representative Role


The framers of the US Constitution set up a republic. In a republic, sovereignty is vested in the voting citizenry instead of in a monarch. But because it is impractical for the voting citizenry literally to govern itself, the republican form of government gives power to the citizens’ elected representatives. The elected representatives must face regular and frequent elections to retain their positions of authority.


To make the American republic operational, the original Constitution set up a popularly elected House of Representatives. All of its members would be up for reelection every even-numbered year. The Constitution stipulates that no bill may become law without passing both the House and the Senate in identical form, making it impossible for the government to impose anything on its citizens without the concurrence of their directly elected representatives. The provision in Article I that contains this stipulation is called the presentment clause:


            Every bill which shall have passed the House of Representatives and the Senate, shall, before it become a law, be presented to the President of the United States. If he approve he shall sign it, but if not he shall return it, with his objections to that House in which it shall have originated.


Originally, members of the Senate, who were given six-year terms, were not directly elected. The Constitution stated that they would be chosen by the state legislatures. This was changed in 1913 with Amendment XVII, which requires the direct election of senators in the states. Since that time, all members of Congress have been directly elected. However, unlike with the House, only one-third of the Senate seats are contested in each election cycle.


There is one exception to the rule that every sitting member must be directly elected: when a senator dies or retires in the middle of his or her term, most states give the governor the power to appoint a temporary successor until the next election cycle. On the other hand, when vacancies occur in the House, the seat may not be filled by appointment even temporarily; a special election must be held to fill the spot.


What was established in the Constitution was a system of accountability, which is the core principle of a republic. Citizens control the politicians they put in power by exercising the voting franchise. It is true that politicians may do what they want while in office, but if they intend to keep their jobs, they are unlikely to stray too far from voters’ wishes. It is impossible to overemphasize the importance of accountability in a representative democracy. In such a system, it is extremely difficult for those who do not have the voting franchise to get the attention of the elected officials who wield power.


This is best illustrated by the situation of African Americans even after slavery was abolished. In much of the old Confederacy and the border states, African Americans were denied the vote for almost 100 years following the end of the Civil War in 1865, even though the 15th Amendment, ratified in 1870, was meant to ensure that the franchise could not be taken away based on race. When effective and forceful legislation in 1965 finally secured access to the voting booth for African Americans in these states, even the most dismissive of southern segregationist members of Congress became attentive within just a few years to the concerns of their newly enfranchised constituents. The example of Senator Strom Thurmond of South Carolina, described in Box 2.1, illustrates this point.


The American republic was arranged so that the elected representatives would be accountable to particular constituencies: to districts in the House and to states in the Senate. The House districts were to be apportioned to the states based on population, with the total number determined in federal legislation. (This number was set at 435 in 1911 and has not been changed since.)1 Each state would get two senators.


This constitutional arrangement creates the representative role for members of Congress. Thus, all members of the institution must serve two functions—one primarily involving policy making for the government and the other being primarily political. A member’s job is a complicated one: setting federal policy and looking after the interests of one’s constituents is a lot of work. Moreover, the two roles are not necessarily always compatible. Understanding the tension between being a lawmaker and being a representative is one key to grasping the essential nature of the institution, and ultimately to gaining a sophisticated sense of policy making in the US Congress.










BOX    2.1


Senator Thurmond Changes His Tune


Strom Thurmond was first elected to the Senate from South Carolina in 1954 after having served as the state’s governor and as the presidential candidate of the “Dixiecrats” (officially the States Rights Party) in 1948, a breakaway group of southern Democrats disenchanted with a move by some prominent party leaders at the 1948 convention to embrace a civil rights platform. Thurmond took five southern states in the general election that year, capturing the vote of traditional Democrats who opposed any infringement on the states’ right to maintain the racial status quo of legal segregation.


Thurmond achieved notoriety as a senator for his leadership in the promotion of the “Southern Manifesto” in 1956, a document signed by most southern members protesting the Supreme Court’s Brown v. Board of Education desegregation decision of 1954. In 1957 he filibustered for more than 24 hours—a record for the Senate—in opposition to the 1957 civil rights bill. In short, he was a steadfast opponent of integrating schools and other public facilities and institutions in the South. He even went so far as to leave the Democratic Party when it became evident that the party was intent on moving more aggressively on the civil rights front, becoming a Republican in 1965.


That same year, the Voting Rights Act was signed into law, ending forever the disenfranchisement of the African American community in his home state and across the South. Thurmond’s hard line started to change. His office began to provide constituent services for African Americans as it had for the white population in the state. He was one of the first southern senators to hire a black staff member, and many observers were stunned when he voted for the reauthorization of the Voting Rights Act some years later as well as the controversial establishment of a federal holiday commemorating Martin Luther King’s birthday.


Although Thurmond never was able to secure consistent widespread support from South Carolina’s African Americans in his reelection efforts, his constituent service operation in the state certainly contributed to a productive working relationship with the black community. And he did improve his percentage of the vote among African Americans as the years went by, usually besting the performance of other Republican southern senators.


SOURCE: Michael Barone and Richard E. Cohen, The Almanac of American Politics, 2002 (Washington, DC: National Journal, 2001), 1367–1368.












Reconciling the Two Roles: The Public’s Mixed Feelings


One useful way to get at the interplay between the two roles of members of Congress is to look at how the public regards Congress.


Survey your friends, your work associates, your classmates, or almost any other group, and you will probably discover that there is general dissatisfaction with the performance of Congress. Scientific public opinion surveys regularly test this very issue, asking a random and representative sample of the public whether they approve of the performance of Congress. The results have varied a fair amount, depending on the circumstances. But as can be seen in Figure 2.1, a review of polling conducted by the Gallup organization over the past 30 years indicates a generally low level of approval of the institution. The ratings tend most of the time to range from about 20 to 40 percent. More often in recent years, the numbers have been in the lower half of that range. Many times in the past few years, the approval ratings have dipped below 20 percent. On the positive side, the months after the September 11, 2001, attacks yielded not only great popularity for President George W. Bush, whose approval ratings reached a high of 90 percent, but stratospheric (by historical standards) ratings for Congress of about 60 percent. Those ratings represent, as the saying goes, the exception that proves the rule.2


Interestingly, there is always a curious and sizable discrepancy between the paltry ratings the institution usually receives and the relatively favorable ratings given individual members. As can be seen in Figure 2.2, when polling organizations asked people whether their own member was doing a good job and deserved reelection, usually about half and often more gave the thumbs-up, and one-third or fewer thought their representative should not be reelected. Even in 2006, a year when Congress was held in especially low repute owing to lobbyist scandals and other factors, the majority of the public thought their representative deserved to be returned to Congress. In 2010 and 2011, things didn’t look quite as rosy for incumbent members, although it is still the case by a large margin that people want their representative to be returned to office. (Of course, people would prefer to see other members defeated, a result consistent with the overall low approval ratings seen in Figure 2.1.)


Also telling are the reelection rates enjoyed by members. In the House in recent years, normally well over 90 percent of members seeking reelection succeed in their quest. It is not uncommon for that number to reach 98 percent or even higher. Even in 2010, when Democrats lost 63 seats and the majority, more than either party had lost since 1948, about 85 percent of incumbents were returned to office. (See Figure 4.4 on page 99 for reelection rates in the House over the past 50 years.) In 2006, another year when public disgust with Congress led to a change in party power, more than 90 percent of those who sought reelection to the House of Representatives won.


FIGURE 2.1.    Congressional Approval Rating
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Source: Gallup Poll


FIGURE 2.2.    People May Disapprove of Congress, But They Approve of Their Representative


GENERIC POLL QUESTION: “Does the US Representative in your district deserve to be re-elected?”
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Source: 2004 and 2012 data is from Gallup poll. Others are from Pew Research Center poll.


FIGURE 2.3.    Typical House Member’s Office Structure
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Source: Congressional Management Foundation


In the Senate, usually over 80 percent of incumbents win reelection—91 percent won in 2012. The bottom line: individual members are much more popular than the institution in which they serve.


What Explains the Seeming Contradiction?


What is going on here? How can there be such a discrepancy between the public’s views of the institution and its views of the members of that institution?


Let’s start with the favorable ratings of the members. How do they garner these good reviews? First and foremost, members of Congress take their representative role very seriously. Constituent service is the first priority for many if not most of them. In Figure 2.3,3 one can see the most common staffing arrangements for members of the House. A full description of each aide’s duties is included in note 3. (Senate offices have similar structures, but with more staff in most of the roles both in Washington and in the state.) Members’ staffs are divided about equally between the district and Washington. Most have multiple offices in their districts or states, staffed by people whose exclusive duty is attending to constituents’ problems with one or another government agency.


In this capacity, congressional offices are performing a function that can be traced back to classical antiquity—the ombudsman role, or serving as an intermediary between the citizen and the government. Members have staff in their district or state dedicated, for instance, to helping seniors cope with the complex Medicare prescription drug options, sorting out travelers’ passport snafus at the State Department, and handling constituents’ problems with Immigration and Customs Enforcement or with the Veterans Administration.


In fact, some members’ staffs are legendary for their ability to untangle bureaucratic knots. Former New York senator Alfonse D’Amato, who served from 1981 to 1999, was affectionately nicknamed “Senator Pothole” because of his willingness to look into seemingly the smallest problems that New Yorkers had with government services. And the crack staff of five-term North Carolina senator Jesse Helms had a reputation as the “go-to guys” for constituents trying to get information from federal or even state and local agencies. Although it may be impossible to quantify precisely the effect that good ombudsmanship has on the popularity of a member of Congress, certainly it is safe to conclude that the overall effect is positive.4


Even in their Washington offices, members commit considerable staff time to dealing with constituents’ concerns about issues they are following or pending legislation. In many offices, responding to constituent questions takes up more resources than any other single activity. Members receive thousands of e-mails, letters, and social media communications every month, not to mention the dozens of phone calls that come in every day, and most offices attempt to respond to all of these promptly. In fact, many members’ public positions on emerging issues of the day are formulated in response to constituent concerns expressed in writing.


An informal poll conducted by the author of chiefs of staff and legislative directors for members of the House and Senate indicated that well over 50 percent of staff hours in the Washington office are spent either directly addressing constituent concerns or promoting the member of Congress back in the district or state. Members certainly believe that their ability to stay in office hinges on their responsiveness to constituents’ concerns. They are probably right.


It is important to stress that personal office efforts extend well beyond ombudsman activities. More and more time and effort are placed on communicating not just with the press, but directly to voters through various forms of new media. From the youngest members in their 20s and 30s all the way to many of the older ones in their 70s and 80s, direct forms of communication through the official website, Facebook, Twitter, and other means are deemed vital to making sure constituents are aware of and understand what the House member or senator is doing on their behalf. These new modes of media of course give constituents multiple means to communicate views, requests, and questions. Managing all forms of media, new and old, is a more labor-intensive task than ever for member offices. Well-managed offices are able to convey a feeling of connection to their constituents.5


Another factor that explains the ability of members to cultivate good feelings is more organic. Members, with a few notable exceptions, are from the district or state they represent. They may have grown up there, and it may be their ancestral home; often they have relatives and friends in influential positions back home. As a result, they have an instinctive feel for the people and for their views, ambitions, and political leanings. Of course, many members, especially in the Senate, have diverse constituencies, or demographic shifts have changed their constituencies over time. These members must expend more time and effort to foster the trust and identification that are so crucial to effective representation and reelection.6


Members who do not originally hail from the district or state of their constituency, such as former New York senator Hillary Clinton, try extra hard to get to know the people they are representing. Clinton moved into the state to run for office in 2000. Not only did she win, but she markedly increased her margin of victory six years later, probably as a result of her persistence in getting to know the state and addressing the needs of her constituents.


Are Members of Congress Out of Touch?


It would be amusing to members, if it were not so frustrating, that they are frequently accused of being “out of touch” with the people. Nothing could be further from the truth. In fact, scholars and journalists who study Congress are nearly unanimous in criticizing members for being too responsive, unwilling to take risks that threaten to put some distance between them and their constituents on controversial issues of the day.7 Former members, such as Tim Roemer (D-IN), are sharply critical of today’s members for their unwillingness to take controversial stands for fear of stirring up opposition back home. Roemer suggests that “members need to recognize that there are issues worth losing your seat for.”8


Most members spend more time at home interacting with constituents than in Washington. Even members from as far away as California, or even Hawaii and Alaska, hop on a plane almost every week to get back for meetings, events, and perhaps a little time with their families—and these “weekends” are sometimes longer than the workweeks, lasting from Thursday afternoon until midday the following Tuesday. In 2009, as Congress attempted to process President Barack Obama’s ambitious agenda, members spent a bit more time in Washington most weeks—often almost four full days. The 112th Congress saw Republicans in the House forcing members to spend longer weeks in Washington—but giving them more full weeks off in the bargain. In addition to weekends, members jealously guard the more extended recesses from legislative business—over most federal holidays Congress is out of session for at least a week—in order to go to town meetings, hold local office hours, give speeches at graduations, and spend time with their families.


Many congressmen, including 2012 vice presidential candidate Paul Ryan of Wisconsin, do not even rent an apartment in Washington. Former Representative Joe Walsh (R-IL) expressed a prevailing sentiment: “I sleep in my office for a number of reasons: one practical and one philosophical,” he said. “I do not want to live in Washington, DC. I live at home. I believe [members] should be of their home district. They need to be home all the time, because if they’re not, they forget what their district is all about. Philosophically, this is a statement that says I live in McHenry, IL. . . . I came [to DC] to do some work.”9


It is a simple fact that many senators and representatives regard it as their responsibility to reflect the preferences of their constituents, not to vote based on their own independent views on the issues of the day. Another way to put that: most members are of the philosophy that they are in office to represent their constituents’ views in Washington, not to represent Washington viewpoints back to their hometowns. They go to great lengths to gauge what is of salience to the people back home and keep tabs on voters’ thinking through polling, social media, frequent meetings, and contacts with key community leaders. At the very least, members know that they must be able to provide a satisfactory explanation for any position they take that does not correspond neatly with the views of a majority of their constituents or those of a key group within the district or state.


The result of all these efforts is a happy one for most. In the House, most members have established so much credibility back in the district that they enjoy comfortable reelection margins. Typically, 15 percent or fewer of House races are decided by less than ten percentage points. And effective representation may pay another dividend: some members can weather embarrassing scandals—ethics violations, sexual peccadilloes—on election day and serve another term. Box 2.2 describes two interesting cases of members surviving despite misdeeds.


Interest Groups and the Representative Role


Another common complaint about politicians in Washington is that they are in the pocket of the special interests that employ high-paid lawyer-lobbyists. Instead of looking out for the little guy, members of Congress are suspected of siding with interest groups, particularly those who “pay to play”—that is, those who contribute to their reelection campaigns. In effect, the complaint is that members, in directing the work of the federal government, are beholden to those with access and power and consider their needs ahead of the interests of the general public.








BOX    2.2


Scandals Don’t Necessarily Mean the End of a Career


Representative Charlie Rangel (D-NY) was first elected to Congress in 1970. Rangel rose through the ranks to eventually chair the House Ways and Means Committee, one of the most powerful posts in all of Congress, from 2007 to 2010. His career took a turn for the worse when he was accused of soliciting donations for a favored charity from corporations with interests before his committee, illegally holding four rent-stabilized apartments in Harlem, and failing to report income earned from renting out his private villa in the Dominican Republic. He was fined $23,000 for using one of the apartments as a campaign office and was found guilty of 11 ethics violations. He was stripped of his chairmanship in the process. Still, in the aftermath of the scandal he won the Democratic primary in the 15th District of New York, 51 percent to 23 percent, and the general election with more than 80 percent of the vote. His primary election in 2012—against the son of the long-serving member he defeated 42 years before to gain the seat—was close, but Rangel prevailed again, going on to win the seat in November that year.


Senator David Vitter (R-LA) ascended the political stepladder in typical fashion, winning a seat in the Louisiana State House and the US House of Representatives before being elected senator in 2004. As a conservative Republican with traditional stances on social issues, it was quite a scandal in 2007 when his phone number appeared in the records of a Washington, DC, prostitution ring run by the so-called DC Madam. Hustler was the first publication to break the story, which prompted the senator to apologize for “serious sins.”* But he did not resign, and in fact decided to run for reelection. Despite a spirited challenge from the Democrats who saw an opening to pick up a seat, Vitter won reelection in 2010 by a convincing margin of 57 percent to 38 percent.


* “Senate Fields Are Set in West Virginia and Louisiana,” New York Times, August 29, 2010, www.nytimes.com/2010/08/30/us/politics/30primary.html.









In fact, the situation is much more complicated than that. Interest groups are influential, but not always in the way people think.10 This will be looked at in depth in Chapter 13. For our purposes here, it is important to stress that interest groups’ leaders and lobbyists recognize that the surest way to get members’ attention is to show the district and state effects of the bills and policies under consideration, especially if jobs for constituents are at stake. In other words, members are especially attuned to groups that are well represented back home.


Two Roles, One Field of Vision


Everything about a member of Congress’s job involves some combination of the two essential roles—representative of the people back home and legislator crafting public policy for the nation. Although we can analytically distinguish between these two functions, in fact nothing a member does involves only one or the other.


Representatives and senators are constantly campaigning, especially those in the House, whose seats are contested every two years. As a result, their schedules are full of events back in their district or state staged for maximum political benefit. A Democrat might schedule a speech at the local union hall to energize labor support, encouraging active members to go door-to-door in his next campaign. A Republican might do the same thing at an exurban megachurch to motivate her base. Members advertise open town-hall meetings or try to attract local media to speeches—all with the aim of attracting positive publicity and ultimately active support and votes in the next election.


But none of these campaign activities occurs in a vacuum. The union gathering will be attended by people who want to ask the member what he is doing about making health care more portable. The most politically attuned church members will wonder whether their representative is using her membership on the Ways and Means Committee to alleviate the marriage penalty in the tax code. Speeches and town halls also have to include question time—a golden opportunity for community activists to get face time and question the member on the Middle East, or housing subsidies, or his or her latest vote on a controversial bill affecting small business. Even though members are primarily trying to promote their reelection prospects by appearing at public events, they always know that they have to be able to address the legislative side of their work. They cannot neatly detach one role from the other.


“Right-Eye Dominance”


One consequence of serving two very different roles in one job is that at times, the two roles may come into conflict. This is an occupational hazard of being a member of Congress. Much of the time—perhaps most of the time—a member’s sense of what is good public policy in the national interest is congruent with the views of his or her constituents. After all, members are elected at least in part based on their views on the major issues of the day, and the people tend to send the candidate to Washington who better reflects their positions. In addition, on matters of little concern to their constituents, representatives can exercise their judgment with little or no fear of retribution on election day.


Inevitably, however, conflicts emerge. How do members resolve strong differences of opinion on the merits of policy between themselves and key groups in their constituencies? How do members resolve conflicts between their own oft-stated principles or ideological predispositions and legislation that would adversely affect their state or district?


The best way to get at members’ thinking is to understand how they see the world. Members understand, probably instinctively in most cases, that although they have two seemingly distinct roles, these roles are usually impossible to disentangle. As noted, nearly everything in their job involves both policy and political considerations.


To develop a useful metaphor, members may have one field of vision, but that field includes the perspective of their right eye, which sees the issues of the day in terms of the impact on constituents (the representative role), and the left eye, which sees issues in terms of the public policy merits (the legislative role). Most of the time, there is no conflict in the field of vision. But when there is, the member’s dominant eye takes over. Most members are “right-eye dominant” most of the time, and some emphasize the representative role all of the time. Their careers depend on their ability to see district or state needs and preferences clearly. Box 2.3 describes some high-profile instances of members who lost their focus.


People are often critical of representatives and senators for their “right-eye dominance”—that is, for their focus on their representative role. But many members, maybe most of them, are strongly inclined to view their responsibilities in terms of being a delegate rather than a trustee in the traditional formulation. This difference has been debated in political theory since representative democracy was invented: should representatives in a republic exercise their own judgment (the trustee model), or is their responsibility to reflect the views of their constituents as best they can discern those views (the delegate model)?11


It is not the intention here to resolve the delegate-versus-trustee debate, but rather to explain the reality of representation in Congress. Although there are exceptions that illustrate the rule, the fact is that members tend to put their constituents first. The first two of the following examples are typical. The next two examples show members who charted their own, potentially perilous, course.


Senator Kennedy, the Environmentalist


The late Edward Kennedy’s (D-MA) tenure in the Senate was almost exactly coterminous with the environmental movement in this country, and that was not entirely a coincidence. Kennedy was first elected in 1962 when he won the seat once held by his then-president brother. At about this time, Rachel Carson (whose trailblazing book Silent Spring was published in 1962) and others were raising public awareness of the damage being done to the environment by various pollutants. As Kennedy became more influential in the Senate, he was an important congressional ally for the movement. In recent years, the major national, nonpartisan arm of the environmental movement, the League of Conservation Voters, rated Kennedy’s voting record as high as 100 percent.










BOX    2.3


Danger Lurks for the Inattentive Member


The fact that most members are easily reelected—most members win reelection by a wide margin—often leads to the following prescription from critics: because you have such a safe seat, perhaps you can render independent judgment on issues and, even more important, spend more time addressing the big and controversial issues of the day, such as promoting energy independence or addressing spiraling medical costs, instead of focusing on the narrow needs of your district or state.


But this advice misses the basic point: members are safe because they address the concerns of their constituents and interests important to their districts or states. Their careers are dependent on a district-or state-centered view of things. In fact, in each election cycle there are always a few members who lose touch with their constituencies and get punished at the polls. They become poster children for the remaining members, reminding them of first priorities.


In 2004 it was Democratic senator Tom Daschle of South Dakota, whose ascension to the top Senate leadership position in his party and his presidential ambitions led him in a direction counter to the views of too many constituents in his conservative state. He became the first Senate leader (he was minority leader at the time) to lose his seat in a half century. In 1994 the same thing happened to the Speaker of the House, Tom Foley of eastern Washington State, whose prominent national position with the Democratic Party was perceived as too liberal for his rural, conservative-leaning district.


In 2010 Ike Skelton (D-MO), chair of the Armed Services Committee, fell by the wayside after a 34-year congressional career. He had never won with less than 62 percent in his rural district, but was held to 45 percent by his Republican challenger, Vicky Hartzler. She won by linking Skelton to liberal congressional Democrats, citing statistics showing he supported his leadership 95 percent of the time. Skelton’s rejoinder that he was endorsed by the National Rifle Association and other conservative groups was not enough.*


Richard Lugar, Republican senator from Indiana since 1976, was beaten in his party’s primary in 2012 despite—or maybe in part because of—holding the lead Republican position on the Foreign Relations Committee. His focus on foreign affairs, his not-quite-conservative-enough voting record, and news that he had used a house he had sold in 1977 as his residence in the state showed he was “out of touch,” according to his challenger, Richard Mourdock, Indiana’s state treasurer.


Still, most members feel they can stray every so often, exercising their own judgment, and vote against the apparent views of the majority of their district or state, or even a key faction or interest group in that constituency. But in every case, they also recognize that they had better have a good explanation. Perhaps the most crucial part of crafting a position on an issue is explaining why you have taken that view. Voters want to know the reasoning—even if they disagree, voters are more likely to give their representative a pass on a controversial issue if they understand why he or she took that position, which entails making clear that they listened to and were open to all viewpoints when formulating the position.


*Karen Ball, “In Missouri, an Old Bull Goes Down,” Time, November 3, 2010, www.time.com/time/politics/article/0,8599,2029219,00.html.












But Kennedy adamantly opposed an $800 million renewable-energy project proposed for the federal waters off of Nantucket Sound. The project, called Cape Wind, would have created the first offshore energy project in the United States, and the largest of its kind in the world. If completed, it would have provided a substantial amount of the power needed for Cape Cod and the nearby islands.12 Cape Wind was enthusiastically embraced by major left-leaning interest groups, including the Sierra Club, the Union of Concerned Scientists, and US Public Interest Research Group.


In a May 2006 press release, Kennedy called for a “federal policy to be put in place before a project of this magnitude is given approval.” He also expressed concern that the project might “[wreak] havoc” on “Massachusetts’ fishing and tourism industries, the Coast Guard, navigation and national security.”13 Ultimately, the senator opposed comprehensive energy legislation on the Senate floor owing to special waivers he claimed were included for Cape Wind.


Senator Bond Says No to Science


Former senator Christopher “Kit” Bond (R-MO) was always determined to fund water projects that provided jobs for the people of Missouri. In 2004 Bond advocated spending $1.7 billion to improve the Mississippi waterway connecting farmers in the Midwest with New Orleans and the open sea. Navigating this route requires passing through a series of locks; Bond pushed for longer locks to reduce congestion (and thus lower shipping rates). Bond’s office estimated that the project would generate 48 million work-hours for carpenters.14


The problem, as good government advocates saw it, was that numerous studies going back to the early 1990s showed that the improvements were not even close to worth what they would cost. Furthermore, much less expensive innovations would suffice to reduce congestion.


The Army Corps of Engineers, which commissioned the original study and would be responsible for construction, sponsored other studies that proved more favorable to the idea. Unfortunately, these studies were criticized by the National Academy of Sciences for poor methodology. The original conclusion held: the lock expansion would cost far more than it would be worth, and it would make more sense to do much cheaper innovations, or even to do nothing at all. The senator did not budge; jobs, to be paid for by the nation’s taxpayers, were at stake.15


***


We do not mean to pick on these two senators, both of whom had distinguished records and a long history of working productively on issues of national importance with members of the opposing party. Kennedy and Bond were in many ways model members of Congress. Rather, we mean to stress what is normal, expected, and even often necessary in most instances. Members must stick up for the people they represent, or they will not stay in Washington to make the contributions their experience makes possible in health care, defense, foreign policy, and other matters. There is a common saying in Washington that “you can’t save the world if you don’t save your seat.” Political scientist David Mayhew put it this way in his seminal work Congress: The Electoral Connection: whatever a member’s goals are in terms of solving the pressing problems of society, his immediate goal must always be to win reelection.16


Members by the dozen advocate tax reform and simplification, yet aggressively push for add-ons to tax legislation to provide tax breaks for groups or particular industries in their districts. Self-professed free-traders often turn around and support protections for industries that provide employment in their states. Scores of members from both parties voted for stringent spending limits in the Balanced Budget Act of 1997 and then turned around in 1998 to vote for a budget-busting transportation bill in order to have roads and bridges built or repaired in their districts or states.


Earmarking funds for spending on projects in a member’s district or state presents a special problem. Representative Michelle Bachman (R-MN), like some other members, had long sworn off earmarks—even before the 2011 congressional prohibition of the practice. Yet in 2009, she submitted five earmark requests to the relevant committees for $40 million for projects in or near her district. Later, after the ban was in place, she said, “I don’t believe that building roads and bridges and interchanges should be considered an earmark”17—although it was exactly these sorts of projects that were the source of much of the criticism of earmarking in the first place.


The bottom line: good government and ideological consistency are important, but not necessarily top priorities. One could charge members with hypocrisy—and it would be hard to quarrel with that interpretation—but there are other ways to look at this kind of behavior.


First of all, members do a faithful job of reflecting the views and preferences of their constituents. Most Americans want a simpler tax code, but they also want businesses in their hometowns to thrive in a competitive global environment—a goal that is enhanced by targeted tax breaks. Similarly, people want the cheaper goods and services that free trade brings, but they also want people in their community to keep their jobs; a stiff tariff can achieve the latter goal. And everyone thinks that the government should balance the books, but few seem able to identify major programs that should be cut to make this possible; certainly, few members will vote for cuts in transportation funding when their constituents complain about traffic and decaying bridges. And everyone knows that raising taxes is normally a political nonstarter. The fact is that the public has conflicting and contradictory desires that put cross-pressures on members of Congress.


Furthermore, doing what needs to be done to simplify the tax code, make Medicare solvent, or balance the budget is incredibly difficult. The political reality is that achieving these goals requires an extraordinary ability to cooperate and work with people with very different backgrounds and views. There is no place in life where it is easy to work with people whose priorities you do not share and whose outlook is opposed to your own. Congress is no different. There is a wide range of viewpoints and backgrounds among the membership. So if members cannot save the world in the near term, at least they can serve their people and save their seats.


Having said all of that, there are times when members go against the strongly held views of their constituents. Some members do it on a regular basis. Sometimes it costs them their seats, and sometimes they survive in spite of it.


Congressman Rahall, Despite Several Controversial Votes, Keeps on Winning


Democrat Nick Rahall of West Virginia represents a 94 percent white, small town, and rural district—exactly the kind of district that has been trending Republican in recent years. Rahall is in his 19th term in Congress, having won reelection in 2012 with 54 percent of the vote in a district that went decisively for Republican presidential candidate Mitt Romney, this despite votes for the Troubled Asset Relief Program (TARP) and the 2010 health care overhaul that were not popular in his district. Not only that, Rahall voted to end mountaintop removal for coal, an extremely controversial position in coal-dependent West Virginia.


Rahall has managed to compensate for his more controversial positions by delivering for his district in other ways. In particular, he is the lead House Democrat on the Transportation and Infrastructure Committee, a perch from which he can bring good construction jobs to his district. Still, other members in similarly powerful positions on Capitol Hill have been defeated in recent years, including Rahall’s predecessor as lead Democrat on the Transportation Committee, Congressman Jim Oberstar of Minnesota. Oberstar’s district, like Rahall’s, was largely white and rural. Rahall will likely continue to be targeted by Republicans hoping to capitalize on the disconnect between his relatively liberal positions on high-profile issues and the views of many voters in the district.


The Firebrand Survives, Time and Again


Iowa senator Tom Harkin, an uncompromising advocate for labor, civil rights, environmentalism, feminism, and similar causes, has been a leader of the liberal wing of the Democratic Party in Congress since the 1970s. Harkin has been in the Senate since 1984, representing a decidedly middle-of-the-road state—in fact, a state that seesaws between supporting Democratic and Republican presidential candidates. During this period, Iowa has almost always had a Republican-controlled House delegation, and Harkin’s Senate colleague from the state is the moderately conservative Republican Charles Grassley.


Harkin has not taken the path of least resistance. And he has had to fight hard to keep his seat. Prominent House members have challenged him nearly every time, attracting national support and plenty of funds. Harkin has managed—though just barely one time—to beat every one of them. By comparison, Grassley, whose views seem to fit more neatly with the Iowa electorate, has not received a serious challenge for his seat in decades.


Harkin (like Rahall) does not ignore his constituents. He knows that, to have a chance at reelection, members have to address the needs of their constituents through targeted federal spending, good ombudsman work, and overall responsiveness. But neither does he trim his sails much on major national issues in order to ensure an easy path to reelection. He wins in spite of his positioning on some issues, not because of it.
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