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To my “gal pals,” a family by choice, for their incredible friendship. And, to RGK, the best ongoing business partner imaginable.

—s.s.

 



To Paige, Sydney, and Meghan for all of their unconditional love and understanding. And to Terry—whose instincts always lead in the right direction.

—M . F.






The judicial power of the United States shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish. The judges, both of the supreme and inferior courts, shall hold their offices during good behaviour, and shall, at stated times, receive for their services a compensation, which shall not be diminished during their continuance in office.

—ARTICLE III, SECTION 1 
CONSTITUTION OF THE UNITED STATES






INTRODUCTION

The thing that makes our system of government unique is that it’s bound by the rule of law, by a written constitution that lawyers and judges have to interpret. So you need to appreciate that something different is going on here than what goes on in the Capitol building or in the White House, and you need to appreciate how important it is to our system of government.

—CHIEF JUSTICE JOHN ROBERTS
 C-SPAN INTERVIEW, JULY 2009

 




THIS BOOK Is REMARKABLE in recording the only time that all the living Supreme Court justices, the nine sitting members and their three retired colleagues have granted interviews to a single television network. They did so in support of a feature documentary created by C-SPAN in the fall of 2009 and updated in 2010.

We began this project with the idea that we’d focus on the history of the building, not knowing how many justices would agree to participate. But as more of them signed on for interviews, it became apparent to us that we were being given an incredible opportunity to learn about what happens inside the Court, the branch of government least visible to the public, through the eyes of the justices themselves.

This project would not have been possible without the assistance of Chief Justice John Roberts, C-SPAN producer Mark Farkas, and the Court’s chief public information officer, Kathy Arberg. What follows is the story within the story of how the Supreme Court came to terms with television cameras, if only briefly.

Historically, the Supreme Court and its members have distinguished themselves for their aversion to the publicity—lifeblood to many Washingtonians. Lifetime appointments give justices little incentive to be in front of the public. Indeed, justices over the years have described the pains they take to insulate themselves from public life so that their rulings are reached independent of popular opinion. Yet the Court is not a cloister. Earlier justices may have been somewhat monastic in their habits; by contrast, today’s top jurists routinely dip their toes into the waters of public life, beginning with the high profile gauntlet of today’s judicial confirmation process. Justices in the modern era routinely accept speaking engagements, take on teaching assignments, write books, and undergo the rigors of publicity tours. Some, by no means all, grant infrequent interviews with print and television organizations.
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Kathy Arberg, the Court’s chief public information officer.

 



Because Court policy bans television cameras from covering the seventy-five or so public arguments scheduled for each term, C-SPAN tries to have cameras in front of the justices whenever possible outside their marble home on Capitol Hill. Over the years, many of the justices have welcomed C-SPAN cameras, likely seeing our coverage of speeches and panel sessions as part of a broader, ongoing effort to involve and inform the public about the Court and its work. In particular, Justices O’Connor, Breyer, Kennedy, and Thomas have participated in C-SPAN-produced programs such as Students and Leaders, a series that introduces high school students to history makers. In these public settings, justices will talk about their jobs, how the Court functions, and its role in society, but traditionally refrain from discussing prior cases or issues that may come before the Court.

Others emulate retired Justice David Souter, noted for his quip that cameras would come to the Supreme Court “over my dead body.” Justice Samuel Alito, among the more recent additions to the Court, has done little to cultivate public visibility since his 2006 Senate confirmation hearings. Justice Antonin Scalia, a longtime and vocal opponent of cameras in the Supreme Court, has sometimes been known to carry that opposition to television coverage far from the Court building. While Justice Scalia has granted occasional television interviews, there are a few times on record when the arrival of a C-SPAN camera crew at one of his speeches had an unhappy sequel: our would-be chroniclers were led to the door.

Though cameras are not permitted in the Court’s ornate marble courtroom during oral argument, technology has been allowed a modest toehold there. Since 1955, the Court has created audio recordings of its hearings, which are later turned over to the National Archives for future research by scholars and journalists. The contested presidential election of 2000 affected this practice in a significant way. As that bruising contest made its way to the Court for resolution, C-SPAN requested permission to televise the arguments in Bush v. Gore. Other media organizations quickly joined in the petition. After review, then Chief Justice Rehnquist said no to television but citing the heightened public interest in the case agreed to immediately release the Court’s audio recording. On December 11, 2000, just minutes after the case was heard, the Court released its audio file. Radio and television organizations, including C-SPAN, instantly carried the argument in its entirety, giving many Americans their first exposure to the rapid-fire intellectual jousting of the Court’s oral argument.

Precedent counts for a lot around the Supreme Court. The “heightened public interest standard” provided a framework for additional requests for same-day release of the Court’s audio tapes, which  Chief Justice Rehnquist continued to review, as did his successor, Chief Justice Roberts. Between 2000 and 2010, C-SPAN was permitted to broadcast twenty-one such cases. Then, as the term opened in the fall of 2010, the Court announced a new policy: Audio recordings of each oral argument would be posted to the Court’s Web site at week’s end. While not exactly real-time accessibility to the Court’s proceedings, the new policy does take the Court out of the business of reviewing each media request for access as it is made and gives the media and the public more material more quickly than in the past. Unfortunately, a decade of experience with audio recordings seems not to have opened the door to television coverage of the Court, even a little. In 2005, when John Roberts was chosen to succeed Chief Justice Rehnquist, C-SPAN suggested a demonstration of digital technology that could allow unobtrusive coverage of oral arguments. The chief politely demurred. In 2009, as this book first neared completion, the Roberts Court underscored its distrust of cameras in the courtroom with a 5–4 decision that had the effect of blocking a ninth circuit federal district court from posting video of a trial onto the popular video Web site, Youtube.

Such had been our experience with cameras and the federal judiciary when in March of 2009 C-SPAN approached Chief Justice Roberts with the idea of producing a documentary on the Court building. We entrusted our appeal to Mark Farkas, a twenty-five-year C-SPAN veteran, who had earlier produced video histories of the United States Capitol (2006) and the White House (2008). On March 23, 2009, Mark wrote to the Court on C-SPAN’s behalf, asking permission to bring HD cameras inside the 1935 landmark to record the Court’s story, through its building’s art and architecture. Inside C-SPAN, anticipation built. A week, then two, went by with no response. Then, during the second week of April, Mark received a call from Kathy Arberg, the Court’s chief liaison to the media: the chief would allow our cameras into the Court. The project was on!

The narrative of the Supreme Court building is far briefer than that of the White House or the Capitol. Until 1935, justices met inside the U.S. Capitol in quarters they had long since outgrown. It’s fair to  say that the Court’s majestic building, first occupied at a time of major national and constitutional stress, owes its existence to one man, William Howard Taft, the only American ever to serve as both president and chief justice. Taft put the full force of his personality behind the building project, hiring Cass Gilbert, one of the most noted architects of the day. Taft died in 1930 before he could see the completion of the $9 million building he had championed, and it fell to his successor, Charles Evans Hughes, to preside over the cornerstone-laying ceremony for the Court’s new home in 1932.

Having gained permission to proceed, we set an ambitious production schedule geared to the opening of the Court’s fall term on the first Monday in October 2009. Justice Souter had just announced his retirement, setting the stage for President Barack Obama’s first Court appointment and summer confirmation hearings. If all went according to plan, Justice Souter’s replacement would be on the Court with the opening of the new term. More than ever, people would be interested in the Court, some passionately so. We had a deadline to meet.

April 29, 2009, marked our first day of taping at the Court. May and June brought a flurry of production for C-SPAN camera crews. Mark Farkas’s technical partner, crew chief Bob Reilly, assembled a small team of talented technicians for the project. Together Bob Young, Bill Heffley, Jon Kelly, Ben Sorenson, and Mike McCann brought decades of experience shooting in C-SPAN’s style. Reilly, who’s been at the network almost as long as Mark Farkas, was the main “shooter” for our Capitol and White House features. He brought this project, his HD production experience, and an instinctive appreciation for what it takes to move television gear through public rooms filled with priceless artifacts of national significance.

White House and congressional staffs long ago grew accustomed to having television cameras in their midst on a daily basis. Not so in the Supreme Court. Camera crews are rare there, and we were sometimes met with skepticism. Kathy Arberg’s willingness to run interference coupled with Mark Farkas’s flexibility and good cheer enabled the C-SPAN team to make significant progress throughout the early summer months. Extra production sessions on nights and weekends  produced hours of raw video as our cameras went into places rarely or never before seen by the public. One day, we were inside the Lawyers’ Lounge, where attorneys make their last-minute preparations before argument; another time we visited the justices’ Robing Room, where nine fine wooden lockers affixed with nameplates hold each jurist’s black robes—the world’s most exclusive locker room.

In the core of the building sits the majestic courtroom. Taping there was undoubtedly the most moving production experience for our crew. Seeing the justices’ nine empty black leather chairs, it was possible to hear the room’s echoed arguments that have defined the law and shaped the course of American democracy for three-quarters of a century.

We shot twenty-six hours of interior and exterior production video while the Supreme Court Curator’s Office combed their files for historic photographs to augment our emerging storyline. Before we were done, we’d received permission to take cameras everywhere we requested, save two locations: the Conference Room, where the justices gather without staff to discuss the cases before them. (It is so exclusive a setting, in fact, that when the justices convene there, it falls to the most junior member to answer the door.) As it happens, we were able to secure video of the Conference Room shot in the mid-1990s by a production company, and just recently, in early 2011, we were permitted to tape inside the room ourselves for an updated version of the film. The other off-limits place was a top floor basketball court, dubbed by building insiders as the “highest court in the land.” All in all, we were granted incredible access for which we were—and are—greatly appreciative.

Our Capitol documentary had included top congressional leaders. The White House featured interviews with the Obamas and the Bushes. It seemed only appropriate to try to enlist each of the justices for interviews for this project. One by one, they agreed. Justice Stephen Breyer said yes to a video tour of his chambers. His interview, our first, showed Justice Breyer in full educator mode. Standing in front of shelves filled with color-coded briefs, he offered a detailed explanation of the process by which the Court reviews petitions to hear cases. Later,  sitting before an office fireplace, with his windows framing perhaps the best view of the Capitol in Washington, Justice Breyer described the constitutional differences between the Court and the Congress.

Later that same day, another bit of history was made when the famously laconic jurist from New Hampshire, David Souter, sat down with us for what we believe was his first-ever television interview. Our gear was set up on the Court’s west plaza’s portico, amid the building’s famous columns. While our interview was short, only about twenty minutes, Justice Souter seemed less than comfortable with the cameras and microphones, and yet he spoke with obvious affection and knowledge of the building he would soon vacate. Here, he describes the experience of sitting on the bench in the courtroom, surveying the attorneys and other interested parties ready to make their case, and, perhaps, history in the bargain:
One of the amazing things about that courtroom, despite its splendor, is the intimacy of it. On the one hand, it’s not that big a room, but the real intimacy comes in the relationship between the lawyer who is arguing at the podium and the Court that he’s arguing to. And if you stop to think of it when you go in there, I would tell a visitor, you will see that if one of us leaned over the bench as far as we could lean, and the lawyer arguing at the podium leaned toward us, we could almost shake hands. And that is a very important thing because it means that when the arguments take place, you are physically and psychologically close enough to each other so that there is a possibility for real engagement.





Unfortunately, you won’t be able to read more of David Souter’s interview in this book as he was the only justice to graciously, but explicitly, decline our request to publish the full text of his interview.

As the month progressed, more of Justice Souter’s colleagues signaled their willingness to give us interviews. Chief Justice Roberts promised us a half hour before our cameras that pleasantly turned into fifty minutes; senior Justice John Paul Stevens, since retired, toured us around his chambers. We accompanied Justice Ruth Bader  Ginsburg to her temporary chambers, where she spoke of the challenges of being the lone woman on the Court. She’s since been joined by two female colleagues. Antonin Scalia gave us a lively thirty minutes in which he praised his law clerks and decried a national surplus of lawyers. Sandra Day O’Connor recounted her first oral argument. Clarence Thomas described his travels around the country in a motor home during the Court’s summer breaks. Anthony Kennedy talked of the adrenaline rush he still gets from debating cases with his colleagues in conference. In each of these encounters, we got a vivid sense of the justices’ personalities, intellects, and love for the institution they serve. Something else became clear as well—all of them spoke of the collegiality that enables the Court to function even through the toughest cases.

The summer was evaporating. While Brian Lamb and I were taping interviews with the justices, Mark Farkas and our colleague Connie Doebele (an earlier court producer in her long C-SPAN career) interviewed individuals who would add their own knowledge of the Court to our production—journalists Joan Biskupic and Lyle Denniston; former Solicitor General Drew Days; attorney and former Rehnquist clerk Maureen Mahoney; the clerk of the Court, General William Suter; and a Court historian, James O’Hara. In time, we had accumulated nearly fifty hours of video and interviews to process into an eighty-five minute documentary. It was time to get into the editing room, and still no word from one serving justice—Samuel Alito.

The day we were scheduled to interview him, Clarence Thomas happened upon our camera crew as they moved equipment through the Supreme Court’s garage and stopped to talk. “How’s it going?” he inquired. Mark Farkas brought him up to date, then explained that we’d managed to book every justice but Alito. “Let me talk with him and see what I can do,” Thomas promised. Soon thereafter, we received word that Justice Alito would, indeed, participate.

And even as we taped, the Court was changing. In mid-July, the Senate Judiciary Committee convened to consider Sonia Sotomayor’s nomination to replace Justice Souter. The fifty-five-year-old New York  judge would be the Court’s third female and first Hispanic American member. If she was confirmed, we knew we’d have to find a way to incorporate the newest justice into our project. Events broke our way: Justice Sotomayor was confirmed by the Senate on August 6 and sworn in by Chief Justice Roberts two days later. Breaking with tradition, the Court was set to convene in early September to rehear arguments in an important campaign finance case. Justice Sotomayor would participate early in her first oral argument. Kathy Arberg agreed to forward our interview request to the new justice just one day after her investiture on the Court.

On September 16, Justice Sotomayor walked through the doors of the Court’s West Conference Room, where our cameras and lights were set up and waiting. Making her way to our set, she smilingly shook hands with each member of our production team, then settled into her chair. She made a number of interesting observations over the next thirty minutes, but none of us will forget her recounting “for history” the story of her call from President Obama in which he asked her to serve on the Supreme Court:
I actually stood by my balcony doors, and I had my cell phone in my right hand, and I had my left hand over my chest trying to calm my beating heart, literally. And the president got on the phone and said to me, “Judge, I would like to announce you as my selection to be the next associate justice of the United States Supreme Court.”

And I said to him—I caught my breath and started to cry and said, “Thank you, Mr. President.”





We hurried back to C-SPAN with our completed interview. With just days to go, the finishing touches were added to the documentary, which debuted on C-SPAN on Sunday, October 4, 2009.

One year later brought another resignation and nomination and, by the opening of the Court’s new term, a new justice: fifty-year-old Elena Kagan, a former dean of Harvard Law School who had served as the Obama administration’s solicitor general. Although she had argued  many cases before this Court, Kagan was the first to join it with no experience on the bench. Justice Kagan agreed to give C-SPAN her first television interview, which we recorded in her temporary chambers in October 2010. Personable and forthcoming, Justice Kagan described the steep learning curve of her earliest days on the Court, comparing the work to “drinking out of a fire hose.”

In thirty-two years of operation, C-SPAN has been granted numerous interviews with presidents, top congressional leaders, and heads of state, yet this project stands apart in its significance. In part this is due to the Court’s traditional lack of exposure. Even more, it is the result of access uniquely granted to us by the chief justice and his current and former colleagues. The uniqueness of this opportunity guaranteed that no part of our interviews with the justices would end up on the cutting room floor. To the contrary, all of these judicial and personal portraits aired in their entirety. Each is permanently archived in our video library at www.c-span.org, enabling students of the Court to use them for generations.

We have many thank-yous to deliver, most importantly to Chief Justice John Roberts and his chief of staff Jeff Minnear; to the current and retired associate justices, along with the journalists, Court officials, and former government officials who sat for interviews; to Kathy Arberg and Patricia McCabe Estrada in the Public Information Office and their colleagues Scott Markley, Lauren Ray, Ella Hunter, and Cory Maggio; to Supreme Court Curator Catherine Fitts, and her staff, including Associate Curator Matthew Hofstedt, who tirelessly checked facts and provided rare photographs for our television production and this book. Thanks also to the marshal of the Court, Pamela Talkin, and the many Court security, administration, and technical personnel under her supervision who aided various aspects of our production.

Dozens of people inside our own network contributed to this ambitious undertaking in many aspects of production and marketing/ communications. Rick Stoddard was Mark Farkas’s partner throughout the production and along with Anna Caulder did most of the editing. As always, Terry Murphy, our vice president of programming,  provided a steady hand on the tiller; Bruce Collins, our counsel, lent his special expertise to the project; Rob Kennedy, our co-COO, ensured that the infrastructure was there to make these projects happen. Others at C-SPAN aided greatly with editorial and production issues for this book, most notably Amy Spolrich and Molly Murchie. While space prohibits a full listing of the many fellow C-SPANners involved with various aspects of The Supreme Court, their professional contributions and ongoing collegiality are greatly appreciated.

Finally, let me express our thanks to the cable television companies who founded C-SPAN in 1979 and which continue to support our non-commercial operations through affiliate fees and carriage on their cable systems. We thank them, in particular the 18 cable executives who have served as our chairmen, for sharing our vision of cable’s possibilities, and for being there every time we needed you. That’s one verdict that is unanimous.

 



Susan Swain 
March 2011 
Washington, DC






PART ONE

THE JUSTICES






CHIEF JUSTICE JOHN ROBERTS


Chief Justice John G. Roberts Jr. was appointed as the 109th member and chief justice of the United States Supreme Court by President George W. Bush in 2005. After attending Harvard Law School, he clerked for Chief Justice William Rehnquist, served as special assistant to the attorney general, and associate counsel to President Ronald Reagan. He later returned to the Justice Department as principal deputy solicitor general followed by years in private practice. George W. Bush appointed him to the United States Court of Appeals for the District of Columbia Circuit where he served until his appointment to the Supreme Court. Chief Justice Roberts was interviewed by Susan Swain on June 19, 2009, in the Court’s East Conference Room.
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SWAIN: Chief Justice Roberts, as we sit in this room today surrounded by some of the famous people who were in this Court before, I’d like to start with some of the history of the Court. The Court today is a modern court. How much is it like the Court that the framers envisioned?

 



CHIEF JUSTICE JOHN ROBERTS: I think it is in many respects: It’s still, as they envisioned, one of the three branches of government under  Article III, but I think it’s fair to say it plays a much more important role in society and in government than they may have expected. [Consider that] they envisioned a White House for the president, a Capitol building for Congress, but didn’t give any thought at all to where the Supreme Court should be based. And for the immediate future, the Court was based in a boardinghouse and then in the basement of the Capitol, which doesn’t seem suitable for one of the three co-equal branches of government. But as the Court’s responsibilities expanded, it eventually got this beautiful building of its own.

 



Q: As you look along the course of your predecessors, who were the most important in shaping the Court over the years, to become the Court that we know today?

 



ROBERTS: Well, of course, there’s one that stands out above all the rest. We call him the “Great Chief,” and that’s John Marshall. He really was the first person to take the job seriously. Most lawyers, I think, have this image of him as the first chief, but he wasn’t. He was the fourth. The three before him, though—each only served for a couple of years—didn’t regard the Court as an important institution. In fact, they spent most of their time doing other things. The first chief justice, John Jay, of course, is most famous for a treaty he negotiated with the English. But John Marshall saw the role of the chief justice and the Court quite differently. He took the job seriously. He served in it for three decades, and he’s responsible for establishing the principle that the Court has the authority and the responsibility to review acts of Congress for constitutionality. So he really established the Court in a prominent position as one of the three co-equal branches of government.

 



Q: Among modern chief justices who are the most influential?

 



ROBERTS: My immediate predecessor, Chief Justice Rehnquist, of course, served also for an extended period, and I think he had a great influence on how the Court looked at legal questions. Earl Warren is famous for bringing the Court together and deciding one of its most important decisions, Brown v. Board of Education. I think the two of them would have to stand out among the modern chiefs.
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Portrait of the “Great Chief” John Marshall in the Court’s East Conference Room.

 



Q: How many justices did the earliest courts have?

 



ROBERTS: I think they started with six, if my memory serves, and it’s an interesting thing. It was hard to bring them together early on. The very first session of the Court that John Jay convened had to be adjourned immediately because they didn’t have a quorum. I think the second time they convened they did some administrative business then adjourned pretty quickly because they didn’t have any cases. So it took a while for the Court to get established. The current number of nine was established—I think—shortly after the Civil War, and it has remained intact since then.

 



Q: Not without some trying, on the part of Franklin Roosevelt, to make it a bit larger. Do you ever reflect, as you watch the Court and the justices interact, on how it might have functioned if the “court-packing” idea, as it’s called, worked?

 



ROBERTS: Well, it wouldn’t have functioned at all, frankly, as a check on the other branches of government. It’s an extraordinary episode.

Franklin Roosevelt came into office with huge majorities. He had huge majorities in the Senate and in the House, and the Court wasn’t in a very popular position then. It was blocking all of his reforms, reforms that most in the country thought were absolutely critical. He came up with the “court packing plan,” allowing him to appoint new justices on the Court—a good number immediately and more over time—in order to get a court that would rule in his favor.

And yet, even with his popularity, the country rose up against it, and the plan really didn’t get off the ground. I think the public recognized the importance of having the Court as an independent check on the other branches of government, even if the Court was very unpopular, as it certainly was at that time.

 



Q: Today, with all of the visibility of the two other branches of government, the Court, I think it’s fair to say, is less known by the public than the other two branches. So I’d like to have you talk a bit about what people should understand about the role of this Court in modern society.

 



ROBERTS: I think the most important thing for the public to understand is that we are not a political branch of government. They don’t elect us. If they don’t like what we’re doing, it’s more or less just too bad—other than impeachment, which has never happened, or a conviction on impeachment. It has never happened with the Court. So they need to understand that when we reach a decision, it’s based on the law and not a policy preference. For example, if we reach an environmental decision that comes out in favor of environmental groups, you often read in the paper, “Court rules in favor of environmental group,” or “Court supports environmental protection.” All we’re doing is interpreting the law. The decision has been made by Congress and the president. We’re just exercising our responsibility to say what the law is; we’re not ruling in favor of one side or in favor of another. I think that’s very important for the public to appreciate.

 



Q: What’s the role of a modern chief justice?

 



ROBERTS: Well, in many respects, it’s not terribly different from the role of an associate justice. I just have one vote, just as my colleagues do. The chief’s responsibility is to preside at oral arguments and also to preside at the conference where the justices vote on and decide the cases. That means I get to initiate the discussion, and I have some responsibility to make sure that all the issues are adequately aired at conference.

My most important responsibility is the responsibility for assigning opinions, once the votes are in. If I’m in the majority, I get to determine who will write the opinion in that case. And that’s a very important responsibility because you want to make sure that the assignment is given to the justice whose view commands the most support on the Court. You want to make sure the work gets done on time, so if someone’s a little slower than the others, you make sure that person gets assignments, heavy assignments, earlier on. Some cases are more interesting than others. You want to make sure those are fairly distributed. Some cases are harder than others. You want to make sure that’s fairly distributed. We get all sorts of different issues. You want to make sure each justice has a nice mix. You don’t want one justice just doing criminal cases or something like that. So a lot of factors go into that decision.

The chief justice is the head of the Judicial Conference, which sets policy for the federal judiciary throughout the country, and that also is a very important responsibility. And then the chief justice has very odd responsibilities that don’t seem to have anything to do with being chief justice. I’m automatically chancellor of the Smithsonian, for example. So over the past couple of years I have been learning a good bit about museums and research institutions.

 



Q: Are you also, more or less, the CEO of “Supreme Court, Inc.”? I mean, are you responsible for this place and its budget and the people who work here?

 



ROBERTS: Theoretically, yes. The Supreme Court, from one perspective, is like a small government agency. We have a police and security force of almost one hundred people, for example. We have visitors, and sometimes they slip on the steps. We have to worry about things like that. We have to get a budget to run the Court, but I have very capable people who know a lot more about that kind of thing and help me discharge that responsibility.

 



Q: Every year, we do see the process by which justices go before the Congress to request the budget. It always is an interesting example of how the branches function. What are your thoughts about that step in the process?

 



ROBERTS: The Framers appreciated that it’s very important that the political branches have control over the purse, how money is spent. In one respect, we’re no different than anyone else. We have to go to Congress, hat in hand, and get our budget. As you say, though, it’s always a very interesting process. We don’t ask for much. We have a very little burden on the federal fisc, but we have to go ask for it, and, when we do, probably because we don’t ask for much, the members of Congress have very little interest in budget issues. They view it as an opportunity, I think, to get some of the justices before them. We hear a lot about their views on cases that are before us or cases that we’ve decided.

 



Q: And this building itself, let’s spend a little bit of time on that because you mentioned that the Court used to be housed in the Capitol itself, which is just across the street from here. What do you think of this place as a building among all the monumental buildings in Washington?

 



ROBERTS: I may be biased. I think it’s the prettiest building in Washington, and it’s distinctive. Obviously the Capitol is the grand building, and the White House is the one that most people know about and see on the news. But the Supreme Court building is distinctive. It’s a  different type of marble, to start with, much brighter, much lighter than the typical government building, which I think is wonderful because immediately, as soon as you see it, you appreciate that this is something different.

It represents that the Court is a different branch of the government, and it really is more monumental. It looks a lot more like the Jefferson Memorial or the Lincoln Memorial in terms of its visual impact, than it looks like another government building. And if you view it as something of a temple of justice, I think that’s entirely appropriate.

 



Q: When it was built in 1935, it was pretty controversial, I understand. Many people had opinions about this building and whether it was appropriate for the Court and the like. When you walk around here, do you think it suits the work that’s done here?

 



ROBERTS: I do. It was a part of a controversy, I think, because it’s a grand-looking building, and I’m not sure at the time, in 1935, people thought that type of monumental structure was appropriate. But I do think it’s suitable to the notion that here we’re not involved in the political process. We are applying the law. The thing that makes our system of government unique is that it’s bound by the rule of law, by a written constitution that lawyers, judges have to interpret. So you need to appreciate that something different is going on here than what goes on in the Capitol building or in the White House, and you need to appreciate how important it is to our system of government. Yes, the political branches and the fact that we’re a democracy are vitally important, but we’re a democracy under law, and in that respect very different from most countries in the world, even those that properly claim that they’re democracies as well.

 



Q: Is its proximity to the Capitol appropriate?

 



ROBERTS: Perhaps the fact that it’s across the street is appropriate. We often refer to that in oral argument, for example, when someone  makes what sounds like a political or policy argument, we’ll say, “That’s something that you should bring across the street.”

We are three co-equal branches of government, but obviously there’s interaction between us. I think it’s very appropriate that we can see the Capitol right across the street, and I think it’s very appropriate that they can see us—that we understand that they have responsibility for the policy matters, that that’s their job. And they need to understand, as well, that our job is to interpret the Constitution and the law.

 



Q: Is there communication between you and senior leaders of Congress?

 



ROBERTS: Well, yes, on a casual basis. We obviously see each other [at events] around Washington and get to know each other on that basis and, of course, as you mentioned earlier, during the budget process. We’ve got to get money from them, but other than that we communicate very little, to be honest with you. Our job is not to help them as they develop policy, and they don’t have a role in helping us as we try to interpret what the law is. We have friendships across the street, but our jobs are very different.

 



Q: What about that great plaza in front of the Supreme Court, the site of so many public protests over the years? What are your thoughts about the design of the building that has allowed all of that wide public space in the front?

 



ROBERTS: Well, I’m not sure [architect Cass] Gilbert intended it to be a convenient site for protests, and I’m pretty sure [Chief Justice William Howard] Taft, who was heavily involved in the design and architecture of it, didn’t intend it for that purpose either. It is a lovely introduction to the Court.

The protest point you bring up is very interesting. I understand people having strong feelings about some of the things that we do. But it’s not a situation where our decisions should be guided by popular pressure. The protests, to some extent, are there as a way for people to express their feelings, but they shouldn’t be directed at us. You would not want us deciding what the Constitution means based on what the popular feeling is. Quite often, and many of our most famous decisions are ones that the Court took that were quite unpopular, and the idea that we should yield to what the public protest is, is quite foreign to what it means to have a country under the rule of law.
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William Howard Taft, chief justice 1921–1930. Collection of the Supreme Court of the United States.


 



Q: But are you cognizant of the protests, when the big ones occur?

 



ROBERTS: Well, sure. You’re coming in to work in the morning. You can see that there are a lot of people gathered outside the Court, and you suspect they’re not just there to hear a case that happens to be on the docket. But justices appreciate that it’s not part of their job to be swayed by popular sentiment.

 



Q: Let’s talk about your interaction with the public as a whole. Justice [Stephen] Breyer told us in our discussion with him, that in the years he has been here the number of tourists has declined from about a million a year to possibly even half that; some of it due to the construction, some of it to the decrease in tourism after September 11. Do you think the Court is visited as much as it should be by the American public? And does the Court actively work to get people here?

 



ROBERTS: I think everybody who has the opportunity to do so here in Washington should come by and visit the Court. It is an important part of how our Constitution functions and how the government operates, just as important as [what goes on in] the White House and the Capitol. We’re kind of tucked away behind the Capitol, but our role in the Constitution is just as vital, so I think people who do come to Washington should visit it. I suspect that the decline is, as you suggested, due more to things like a decline in tourism after 9/11.

We are going through a renovation project. It’s the first one in seventy years. It’s basically updating. We haven’t done anything since 1935. At the time, it was a very big deal that there were going to be telephones in the building, and of course there’s so much more in terms of electronic and modern technology. You have to have the infrastructure behind the walls for that sort of thing. Some of it’s security-related, I’m sorry to have to say, making sure that things are safer against any type of intrusion. And there is general updating, the usual HVAC stuff as well.

 



Q: Do you ever run into tourists as you’re walking around the building?

 



ROBERTS: Sure, all the time.

 



Q: Do they recognize you?

 



ROBERTS: Sometimes they do, and sometimes they don’t. Sometimes they’ll stop you, and I’m always interested to find out where they’re from. There are a couple of routes around the building when I need to  get from my chambers to some other place and [the public areas are] the quickest way. I’m always happy to see that people are here taking a good look at what we do.

 



Q: How often are you recognized as you travel?

 



ROBERTS: Oh, it varies with where I am. If I’m going to visit a law school, for example, I’ll be recognized a little bit more than if I’m on a family vacation.

 



Q: Let’s move on to the process of how the Court functions throughout the year. You gave us a brief synopsis of it, but I’d like to spend time going into detail, starting with when the Court opens. Basically, give us a bit of a civics lesson on the operation of the Court throughout the year. The Court is about to close, so I’m going to fast-forward to the opening of the new session. Start us on the process of cases coming before the Court and how it all works.

 



ROBERTS: We get a lot of cases that people want us to hear. Everybody remembers somebody saying, “I’m going to take it all the way to the Supreme Court.” I think there are about nine thousand of those cases in the year that we’re just concluding. We only hear about one hundred of them, so a big part of our job is going through those nine thousand and trying to figure out what the important cases are. And before we start our term—traditionally as common law courts around the world do, we start on the first Monday in October—we have a long session where we go through those petitions and try to figure out which ones we want to hear. It’s an interesting process. We don’t just look at the cases that we think are wrong. We don’t look at the cases where we think have a lot at stake. Our main job is to try to make sure federal law is uniform across the country. So if you have a lower federal court in California that decides a question one way and the lower federal court in New York decides the same question the other way, we’ll pick that kind of case out of a pile and say, “We ought to decide that.”

 



Q: There’s a lot more detail in that process, which is called granting cert, right?

 



ROBERTS: Certiorari, yes. It’s an old Roman law term that people call cert, and nobody’s quite sure what it means, but that’s what has come down from history.

 



Q: Do you know the history of the starting on the first Monday in October? You mentioned it has a long tradition.

 



ROBERTS: I don’t really know. The courts used to have several terms. We now have one term we call the October term, but I know they used to have the February term and they would take breaks, I suspect, when they had to go travel on circuit as the early justices did. But now we’ve all condensed it into one. It’s called the October term.

 



Q: The number of cases that you cited, the ones that are petitioned and the ones that are granted, the proportion of that seems to have changed over the past twenty years. There are more requests, fewer granted. Why is that?

 



ROBERTS: Well the more requests, I think, just comes from the increase in judicial business throughout the country. The fewer granted reflects the growing importance of the Court in the constitutional system. It may seem counterintuitive, the more important, the fewer cases, but in fact early in its history the Court viewed itself as responsible for deciding every case that came up.

In the nineteenth century, for example, most of the cases were admiralty cases, so you pick up the reports and you see hundreds and hundreds of admiralty cases. But as the Court started to have a more important role, they tended to focus on the more important cases for the constitutional system and leave it up to the lower federal courts, basically, to try to get each individual case right. We had a different responsibility.

Chief justices have come from countries around the world and visited here and they’ve said, “We can’t do important work the way you do because we have to decide three thousand cases a year.” They spend a lot of time pushing paper and making sure individual cases that don’t have a lot of impact are correctly decided. We don’t. We try to focus on the ones that are going to be important for how our system of government functions.

 



Q: And what is the actual role of each individual justice in making the decision about the eighty or up to one hundred that might be heard?

 



ROBERTS: Well, each one gets a vote, just like anything else, on what cases we should hear, but it only takes four votes to grant cert and decide that we’re going to hear a case. The Court used to have a lot more mandatory jurisdiction, cases they had to hear. And when they got Congress to pass a law saying that we didn’t have to hear all the cases and it wasn’t mandatory jurisdiction, the deal we made with the Hill was that you didn’t need five votes to hear a case. Four would be enough. The idea is that if four people think we ought to hear a case, we’ll hear it, even if it comes out that only four think it should come out the same way.

 



Q: How much reading do you do on each one of those cases before you vote?

 



ROBERTS: Well, as you might imagine, not a lot. Nine thousand cases, if we did a lot of reading on each one, we wouldn’t have time to do anything else. Our law clerks help us. They write memos on each of those petitions. We look at them. You develop a pretty good eye for what kind you ought to look at more carefully, so that’s what I do. I look at the memos, and I’ll say, “Well, this one we ought to look at more carefully,” and we do that before deciding how to vote on them.

 



Q: How many clerks do you have?

 



ROBERTS: Four. I think all the justices have four now.

 



Q: None extra as chief?

 



ROBERTS: No. I think I’m entitled to an extra one, but four seems to be about the right number.

 



Q: And when you are making those decisions, do you instinctively know which ones are going to be the blockbusters of the Court session?

 



ROBERTS: Well, sure. You can tell if there’s a case that’s on a particular hot button issue that people are going to give it a lot of attention, but I have to say that doesn’t enter into our process of deciding. A lot of our docket is very mundane. You go through the year and say, “We’re deciding ninety cases; probably a half dozen are ones that are going to make it to the front page of the newspaper.” All of the others are a bankruptcy tax case, a Federal Arbitration Act case, a pension plan case. Those are a big part of our docket, all vitally important, but not anything that’s going to attract any interest.

 



Q: With the scope of work before you, the number of cases that you have to make the go/no go decision about, do you ever pause to think about how many lives are being changed by that “no” decision—“No, we’re not going to hear that”?

 



ROBERTS: Sure. Those are the people who said at some point, “This is so important to me, I’m going to take it all the way to the Supreme Court.” And you realize it’s the end of the road.

When I practiced law, that was a big part of my job—trying to get the Supreme Court to take my clients’ cases, and it’s a very sad thing to have to call somebody and say, “Look, they’re not even going to hear your arguments. It’s not going to get in through the door.” But by the time a case reaches the Supreme Court, the litigants have had at least two chances to persuade a court that they’re right, in the federal system, sometimes more in the state systems. So, as we put it in legal terms, we are not a court of error. It’s not our job to correct every one of those nine thousand cases. We couldn’t do it and maintain our position as one of the three branches of government.

 



Q: In those cases when there are human beings’ lives involved, do you ever get letters from people after the fact, when you’ve made the decision that come to your office?

 



ROBERTS: I don’t get many. Maybe they don’t send them in to me, but I haven’t seen many. We get correspondence, and I like to look at it, not all of it. Again, most of it is screened, but when you get a nice letter from somebody who has visited the Court from grade school or something like that and they have something to say, you like to respond when you can, even though you can’t do it very often.

 



Q: Now, once the decision is made that X number of cases will be heard in a term, how is the schedule of when they will be heard allocated across the calendar, the timetable for the oral arguments?

 



ROBERTS: It’s a rolling admissions process. When something comes in that we grant, it fills up the next open slot on the calendar, so cases we decide to grant right before October aren’t going to be heard in October. They’re going to be heard later in the term.

The cases we’re going to hear at the beginning were granted the previous spring, so that’s how they get assigned to the calendar. The clerk is responsible for that, and he’ll allocate them and come in and ask if it is all right, and it almost always is.

 



Q: Oral argument, the part that people most associate with the Court, how does it work?

 



ROBERTS: First of all, we’ll talk later, I assume, about briefing, which is important, but once all the briefing is done, a case is scheduled for oral argument. Most cases have an hour per case, a half hour per side. When you tell that to people they say, “Is that all?” And when you look at some of the other common law jurisdictions, they have a lot more, but a lot of the argument has been laid out in writing. Lawyers are not expected, and even if they expect to, are not going to have the chance to get up and give a speech. A lot of the argument, most of the argument, is devoted to justices’ questions. We’ve read the arguments. We’ve read the opinions. “You’ve said this, but what about this? You haven’t talked about this case. What about that? You say this is what the record shows about the facts. Well, what about this?”
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It’s a very, very intense period of questioning. Each of the justices has their own unique style of questioning. We have some people who like the rapid-fire style, others who like to spin out long hypotheticals. It’s a real challenge for the lawyers, not only just to answer the questions but to try to do their job of moving the ball in the right direction and defending their clients’ interests. It’s a part of the process I thoroughly enjoy, because it does give you a lot of interaction with the bar, and through the lawyers, interaction with each other.

It’s the first time we learn what our colleagues think about a case. We don’t sit down before argument and say, “This is what we think” or “This is how I view the case.” We come to it cold as far as knowing  what everybody thinks. So through the questioning we’re learning for the first time what the other justices’ views are of the case. And that can alter how you view it, right on the spot. If they’re raising questions about an issue that you hadn’t thought were important, you can start looking into that issue during the questioning a little bit. It’s a very dynamic and very exciting part of the job.

 



Q: So you need to listen very intently.

 



ROBERTS: Very carefully, not only to the questions but to what the lawyers are saying. Their answer might cause you to focus on another issue, appreciating that there’s going to be another side of the case as soon as that person’s half hour is over. There’s a lot going on.

 



Q: It sounds as if the justices are really communicating with one another through the questions.

 



ROBERTS: It can be that way sometimes, and this is where you get the justices acting as a devil’s advocate. If I think that the lawyer has a good answer to a question that appears to be concerning one of my colleagues, I might ask an aggressive question that looks like I’m hostile. But I know he or she is going to come up with a good answer that might help respond to that other justice’s concern.

 



Q: You mentioned that each justice approaches oral argument with their own style. What’s yours?

 



ROBERTS: I guess it’s more the repeated questions, trying to probe a particular point. I don’t usually spin out long hypotheticals, maybe because I didn’t like them when I was a lawyer, having to answer them. But it’s different some other times. If I have a particular view of the case that I think the lawyer ought to have an opportunity to respond to—if my thinking has developed to that level at that point—I might do more of a spinning out, saying, “Counsel, this is how I see the case: You were relying on this statute, but there’s this precedent that goes the  other way, and this is how you distinguish the precedent. What’s your answer to that?” And, hopefully, that lawyer will have an answer; or if not, I’ll appreciate the significance of that. But most of the time, it’s more rapid fire. Not as much as some of my other colleagues because I like to try to get the lawyer to deal with the particular issue and not say, “Here is a general question.” Because he or she will have thought ... of a good answer to that. You try to throw them off balance a little bit.

 



Q: You have the particular experience of having been on the other side of the bench, and I am wondering what the difference is. What’s the experience like arguing cases before the Court versus your role now?

 



ROBERTS: Well, it’s a lot easier to ask questions than answer them. The big difference is that there is a wonderful Supreme Court Bar and you run into your competitors, both on your side and against you, on a regular basis. But it’s still a competition. You still win or lose, as a lawyer, and you still either have to call the client and say, “I am sorry,” or call a client and say, “Hurray.” And that competitive edge enters into how you approach the job.

It’s nothing like that on the bench. Obviously, we have majorities and we have dissents, but I don’t think any of us view that as winning or losing, and there is no competitive edge to it. I am very grateful that I had the opportunity to be on both sides of the bench, because they’re very different experiences.

 



Q: Do you remember your first oral argument?

 



ROBERTS: Oh, sure, yes, absolutely. It was a case called United States v. Halper. I was very nervous. But I was very nervous when I did my last oral argument as well. I think if you are a lawyer appearing before the Supreme Court and you’re not very nervous, you don’t really understand what’s going on.

 



Q: This question is for all the members of the bar out there and for all those attorneys who eventually find themselves lucky enough to have  a case before the Court. What is it that you wish you had known about the process when you were on that side that you now know?

 



ROBERTS: Everybody tells a lawyer in that position, “You have to answer the questions. Don’t try to avoid the questions or distinguish your case in any way.” And I hope I did that when I was a lawyer. The importance of that is very accentuated. I appreciate it so much more now that I am on the other side of the bench. You have to appreciate that the justices are engaged in the process of trying to help themselves decide the case correctly. So they are going to ask hard questions. They’re going ask questions that don’t put your case in the best possible light, and you need to appreciate that.

It’s good to establish—and I think I didn’t appreciate this as much as I should have—some dispassion. Yes, you want to have a certain level of zeal and commitment to your client’s cause. The justices know that. But when they ask you a question about a difficult case, it’s better to sometimes say, “I appreciate that that case doesn’t support my side. I appreciate that that causes us some difficulty. Here is why I think you shouldn’t rely so heavily on that case.” As opposed to, as soon as we ask, saying, “No, that case doesn’t hurt us at all, and here is why.” The justices like you to be part of the process that is helping them come to the right result. They understand that you’ve got a client to represent, and they expect you to do that. But if you can convince them that you’re on their side and helping them reach the right decision, as opposed to something that they have to push against to get you to give an answer, I think that’s very helpful, not only to the Court but also to your client.

 



Q: Do you ever change your mind, listening?

 



ROBERTS: All the time. Partly because you don’t make up your mind before you go into the courtroom. It’s a continuous process of narrowing your decision window. When you pick up the first brief, the blue brief—they are all color coordinated—you don’t have much of an idea how you think it should come out. When you finish it, you say,  “Well, those are good arguments.” You pick up the red brief on the other side, and you see that there’s another side to the story. You sit down with law clerks and talk about the case: “What do you think about this?” Again, you’re moving toward a particular decision. You read the cases that might help; sometimes, it causes you to go the other way. Based on the briefs you’re going this way, but you read the cases, and you’re going this way. Based on your own thoughts, you’re going one way; based on discussions, bouncing ideas off law clerks, you move another way.

So you go into argument not with a totally blank slate, but you’ve moved a little bit back and forth, and you’re more leaning one way than another, but you’ve got all these questions. How are they going to come out? You learned that others of your colleagues viewed this part of the case as more significant than you may have thought. So, you change your mind as “maybe”—and that happens sometimes too. You begin by saying, “I’m pretty sure I am going to do this,” but you end up the other way. It’s more a question of helping you get to the point of decision. And then you go to conference, and you talk about it with your colleagues, and that may cause you to move in an entirely different direction.

 



Q: When cases are argued by the Solicitor General or representatives of the Justice Department, do you have a different mindset about the government because of the co-equal branches and your role as the Court versus the administration?

 



ROBERTS: No, not at all. When I was a private lawyer I argued against the government. They had very good lawyers, but I thought they were wrong a lot of times, and this was my opportunity to show that. That’s really one of the most remarkable things about the process. The government of the United States is one of the most powerful forces in the world, and it has a particular view. And all I have to do, representing just say, one little individual, is convince five lawyers that the government is wrong, and that little individual will win. The government  will have to accede. That’s an extraordinary thing. It doesn’t happen in very many places around the world. It hasn’t happened in very many places throughout our history. That’s what people mean when they talk about the rule of law. So, the idea that I’m going to, as a justice, defer more to what the government lawyer thinks is inconsistent with the whole process.

 



Q: Just walk through a typical day when oral arguments are heard. How it is scheduled, and how do you go about it?

 



ROBERTS: Sure. As I said, the argument process is perhaps more important for me since I had the experience on the other side. It’s an exciting part of the process. I’m going to learn what my colleagues think about a case that I’ve been studying for a long time. For the very first time, I’m going to hear what the lawyers have to say. So it’s an exciting day. I tend to get here a little earlier, around 7:30 a.m. That gives me a little more time to go over some last minute things. I will call in the law clerk who has worked on the case just to bounce off some last-minute ideas. I’ll say, “What’s the problem with this; what’s the problem with that; how do you understand this case?” I’ll look over the briefs with my notes one last time. And then shortly before argument, we go to the Robing Room. We put on our robes. We meet in our Conference Room, which is right behind the courtroom. We carry on the tradition established by Chief Justice Melville Fuller, more than one hundred years ago: we shake each others’ hands before we go into the bench. And we line up outside the bench; we go in. We announce any opinions that we have to announce. We announce any orders that we have to announce. If there are members of the bar or lawyers who hope to be admitted to the bar—we go through that process as well. And then we’re off and running. It’s exhilarating for me, as I think it is for the lawyers involved.

 



Q: When you walk out with your colleagues, do you converse about the argument you just heard?

 



ROBERTS: No. It’s, I think, informal protocol; we don’t talk about the case. We go to lunch. By then it’s lunchtime.

 



Q: Together?

 



ROBERTS: Yes, usually. If somebody has a commitment outside the Court, they’re not there. But usually on an argument day, most of the justices are there in our dining room. And it is the rule there that we don’t talk about the cases.

 



Q: So what do you talk about?

 



ROBERTS: My colleagues, who go to the opera, we’ll talk about the opera. Some of us will talk about the baseball game or the golf tournament. Somebody will talk about a good movie they’ve seen or a good book they’ve read, something particularly interesting their family is doing—the kind of things everybody would talk about at lunch with colleagues.

 



Q: And then you would hear another case in the afternoon?

 



ROBERTS: Sometimes we do now. Sometimes we have three cases scheduled. It’s usually two cases in the morning. In the fall, it’s often three. In the spring, usually two, because we try to frontload the work, so that we can get started on opinions earlier and then spend more time in the spring getting them out.

 



Q: Talk about the process in conference, please.

 



ROBERTS: We sit at the conference table in the same places everyday. I sit at one end. Justice Stevens, who is the most senior of the associate justices sits at the other end, and then it wraps around the table in order of seniority. We go in. We sit down. If it’s a non-argument day, we have conferences on Fridays when we don’t hear argument. We’ll shake each other’s hand again.

 



Q: What’s the importance of the handshake, do you think?

 



ROBERTS: I think it’s to reaffirm that we’re a collegial court, that we’re involved in the same process. We’ve all read the same briefs, read the same cases, are going to hear the same arguments. Sometimes we have very sharp disagreements on matters of great importance to the country we all love, and the handshake shows that we’re all involved in the same process, which I think is vitally important.

I initiate the discussion for an argued case. I’ll say, “This case is about this. The arguments are so and so, and I think we should reverse or affirm, and here is why.” Sometimes in an easy case it will take a minute. In a hard case, it can take a lot longer. Then it goes in seniority. So Justice Stevens would go next. He might say, “I agree with everything, Chief,” which is nice. Or he might say, “I disagree. I think it should come out the other way, and here is why.” Or he might say, “I agree with the result, but I think the reasoning should be this.”

And then it goes on all around. Justice Scalia is next, then Justice Kennedy, Justice Souter, then Justice Thomas, Ginsburg, Breyer, and Alito. It goes around in that direction. And there is a tentative vote as we discuss it: “I think, as I talk about the case, I think it should be reversed,” and so on. We keep track of that. And if there is more discussion needed, we have more discussion.

A fundamental rule that helps things work out well is this: Nobody speaks twice until everyone has spoken once. Once everyone has spoken, then we decide if there is a need for more discussion. Sometimes there is; sometimes there isn’t. Sometimes we have a lot more discussion and don’t seem to be getting anywhere. And at that point, I will say, “We’ll work it out in the writing,” which means there’ll be memos about the case later on, about how we should decide it. I try to make sure that the issues are fully discussed and that both sides have an opportunity, if there are two sides, to get their views out.

 



Q: You had talked earlier about how you allocate opinions, being fair and giving people different experiences. When do you decide to write it yourself?

 



ROBERTS: It’s a tough part of the job. Obviously, there are good cases, and I’d like to take them all. But you have to be fair. And I’m very conscious of the need to take my fair share of the cases that aren’t interesting, my fair share of the ones that are hard, my fair share of the ones that are good and interesting. But it’s a hard part of the job.

 



Q: How do you approach the process of writing opinions?

 



ROBERTS: I, first of all, do it longhand. I think I was just a couple years too late going through college and law school; the technological revolution was slightly behind me, so I never really learned. I can do it, but I never really learned how to write on the computer. I write out longhand. I have law clerks help if there is something I think they could write part of, saying, “I feel comfortable with this, so you go ahead and draft something up.” I will then heavily edit that. If it’s a new area that I don’t feel I know about, I try to do that myself to make sure I’m getting it right. I like to do a lot of the facts myself, because I think they’re very important. And certainly I don’t put the opinion to bed until I feel comfortable that it’s my work.

It’s an ongoing process. You write a first draft. You figure out, “Well, I need to know a little bit more about how this case fits in.” You go back and read the case. You’re always going back and looking at the briefs, always bringing the law clerks in and bouncing ideas off of them: “What’s wrong with it?” It’s sort of the continuation of the oral argument process: “What’s wrong with this? What’s the answer to that?”

And sometimes, memoranda go around to the other justices before that [might say] “At conference, I said this is the reason; as I’ve gotten more deeply into it, I don’t think that’s the right basis for decision. I’m going to write the opinion this way,” just so they’re alerted to that. I like to do a lot of different drafts. Twenty drafts, twenty-five drafts, it’s not unusual, changing one thing in one draft and changing something else, sometimes changing it back, and then changing it back again. I like the writing process, so I enjoy that.

When you’re ready to send it out to the toughest critics in the world, your colleagues, that’s what you do. It’s printed up nicely, which always makes it look more authoritative, but it doesn’t work with them. They are not restrained on commenting on things that are . . . if they think a particular analysis is different and they want to go that way, they’ll send a detailed memorandum about it. Sometimes, it’s fine except they say, “I don’t like this footnote or I don’t like this paragraph” or “Don’t cite that case; I don’t think it’s right.” And you make those accommodations if necessary to get their support.

Obviously, if you are just starting out and someone says, “I would like you to change this or that,” you’re going to be very receptive. When you get eight votes and the ninth one comes in, saying, “Change this or that,” you often say, “Well, you know . . .”

 



Q: “I’m there already.”

 



ROBERTS: Not quite, “Go fly a kite,” but the fifth vote is a more critical one. You’re more susceptible to making changes than the ninth vote.

 



Q: What about those 5–4 cases and the process of dissent? Can you talk through, knowing that this is going to be a 5–4 decision, how much extra time you might spend on writing the opinion, crafting the opinion? What’s the value of the dissent in that process?

 



ROBERTS: I don’t think I spend more time on a case that I know is going to be 5–4. Whether you got 9–nothing, or something that looks like it’s going to be 5–4, it’s an opinion that’s going to show up in those bound books on judges’ and lawyers’ shelves and ...
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