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Introduction


By their very nature, all children are special and unique. This is reflected in the way they smile, what makes their eyes light up and also how they respond to new situations. It is the differences between children that make working in this sector so interesting and also rewarding.


Working with children means recognising that these differences also play out in the level of support that children may need. Support may come in a variety of forms including changing the environment or using particular resources, but also the need for some children to work alongside adults who have specialist knowledge.


For many years, children who needed such additional support as a result of learning difficulties, medical conditions or disabilities were neglected and discriminated against by both society and the education system. Today, there have been some improvements in this situation as there is a legal requirement for all education settings to identify children who need additional support and to involve them and their families in making the necessary provision.


This book is designed as a practical handbook for those working in early years settings. It is an updated version of an earlier book Supporting Special Needs: Understanding Inclusion in the Early Years, published in 2003.


It is divided into three parts:


Part 1 Special Needs – Key Issues This section looks in detail at the current SEND Code of Practice 2014 and its implications for early years settings. It begins by considering the key issues surrounding inclusion.


Part 2 This section focuses on practical strategies for supporting children who may need additional support in one or more areas of development.


Part 3 This is a reference section designed to provide background knowledge about some common medical conditions and disabilities.


I hope that you will find this book useful, but do remember that it is a starting point for your work with children and their families. Children are wonderfully complex and to work in their best interest, we need to gain additional information from their parents, other professionals and of course from the child themselves.




Part 1


Special needs – key issues
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The recent Special Educational Needs Code of Practice, as well as other recent disability legislation, is changing the way that children with special educational needs are educated. It is important that all adults working with children understand the implications of the new Code of Practice as well as other recent legislation aimed at combating discrimination against disabled people. This section is designed to help practitioners understand the concept of inclusion and its history. It also provides a step-by-step practical guide to the process of identifying and making plans for children who may have special educational needs.




Chapter 1


Key issues in special educational needs and disability


Introduction


There are some key issues and perspectives that all adults working with children need to understand in order to work effectively with children and their parents. These issues and perspectives reflect the way in which our society is trying to become more inclusive and valuing of diversity. Isolating children because their learning or physical needs are different to those of the majority of children is now seen as being discriminatory and therefore morally wrong. The latest Code of Practice reinforces the concept that all children should be educated together apart from in exceptional cases and that early years settings, schools and other education providers have a duty to adapt their provision to allow for this.


This chapter is designed to give you an understanding of the background of inclusive education and it covers the following areas:





•  Definitions of special educational needs and disability



•  Being sensitive to language



•  Attitudes and stereotypes



•  Models of disability



•  The concept of inclusive education.





Definitions of special educational needs and disability


Definitions by their nature can create stereotypes and as such are often very controversial. Many professionals and parents dislike the labelling that definitions generate and also the tendency of definitions to focus on a deficit model, i.e. what children cannot do. Policy makers, on the other hand, would argue that without definitions, it would be impossible to create any enforceable laws and policies. Funding and legislation are often therefore tied to definitions and so it is very difficult for settings to avoid using them.


The following definitions are used in current legislation and are referred to in the current Equality Act 2010 and the Special Educational Needs and Disability Code of Practice 2014.


Disability


‘A person (P) has a disability if:





(a)   P has a physical or mental impairment, and



(b)   the impairment has a substantial and long-term adverse effect on P’s ability to carry out normal day-to-day activities.’





Special educational needs (SEN)


This term came into existence as a result of the 1978 Warnock Report. The committee was anxious to avoid labelling children or using words that had negative connotations. The term ‘special educational needs’ was used as an all-encompassing term to describe any child who needed some extra support. It is worth noting that many organisations campaigning for inclusiveness are unhappy with this term. The current definition of SEN used in the Children and Families Act 2014, from which the Code of Practice derives its legal status, is as follows.




‘•  A child or young person has special educational needs if he or she has a learning difficulty or disability which calls for special educational provision to be made for him or her.



•  A child of compulsory school age or a young person has a learning difficulty or disability if he or she:







    (a)   has a significantly greater difficulty in learning than the majority of others of the same age, or


    (b)   has a disability which prevents or hinders him or her from making use of facilities of a kind generally provided for others of the same age in mainstream schools or mainstream post-16 institutions.’





There is also a definition which states that children under two years may be considered as having special educational needs if they are likely to have difficulty when they reach compulsory school age.


Differing points of views in respect of defining children


There is some unease about whether the terms ‘special needs’ or ‘SEN’ should be used at all. It is worth understanding the concerns shared by some parents and organisations that promote children’s rights. Organisations such as the Alliance for Inclusive Education (ALLFIE) suggest that all children have needs and, as such, they have an automatic right to be met. The argument is that if society were more inclusive in its structure and nature, there would be no need to have ‘special needs’ policies or even to label children as having ‘special needs’. Interestingly, Scotland uses the term ‘additional needs’, which has been adopted by some early years settings and schools in England.


Being sensitive to language


As we have seen, definitions can be controversial and damaging. This is because language can be a very powerful tool. Understanding and reflecting on your language is therefore an important part of working effectively with children and their parents. This section is designed to help you feel more confident in your use of language. As attitudes and language evolve, it will be essential for you to continually check that your language is effective and accurate.


A good starting point is to understand that language reflects attitudes and values. Take the term ‘invalid’ as an example: it actually means something that is not valid! Barriers to communication can appear quickly if someone feels that they are being labelled or negatively viewed. There has been a shift in thinking about disability over the past 20 years and this has been reflected in the language we use; terms such as ‘spastic’ or ‘physically handicapped’ are no longer acceptable. Language use and preferences continue to evolve. A good example of this is the way that some organisations prefer to use the term ‘disabled children’ while others prefer ‘children with disabilities’.
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Defining disability


‘Impairment’ refers to the lack or abnormality of development or of growth. While this term is used widely, it is worth noting that it is not always favoured by all organisations. A good example of this is the Royal National Institute of Blind People, which uses the term ‘sight loss’ rather than ‘visual impairment’.


‘Disability’ refers to the restrictions that an impairment causes – for example, a person with a hearing loss has a disability in hearing.


‘Handicap’ refers to the disadvantage that the person has in relation to others in certain situations. Note that the person is not themselves ‘handicapped’ – he or she is being handicapped by the situation. For example, a person with hearing loss is being handicapped when announcements are broadcast in an airport because he or she has a hearing disability. His or her disability does not prevent him or her from reading the signs and getting on to the aircraft, and so he or she is not handicapped all the time.


Changes in the use of language


Some language which was frequently used a few years ago is no longer considered to be appropriate. The chart below shows the ways in which language has shifted.
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After a disastrous incident where a member of staff managed to offend a parent of a child, we have now put in place a rigorous induction process. One of the things that we focus on during induction is ensuring that adults new to our setting really understand the issues around children who have SEN and/or disabilities. This includes being sensitive to the language that is used as well as what it means to have an inclusive setting. We have learnt the hard way that not all staff will have had really good training about equality issues including SEN and disability awareness.


Julie, daycare nursery manager
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What this means in practice





•  Remember that the child is always far more important than any condition or syndrome. Make sure that your language reflects this.



•  Avoid drawing attention to a child’s disability, difference or condition needlessly! Ask the child or their parents about their preferences in terms of language.



•  Contact support groups or voluntary organisations if you are unsure about the best language to use, especially when writing plans or policies. Some organisations have a section on their website which briefs journalists about terms to use and to avoid.
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Attitudes and stereotypes


The way we think about disability affects the care and education of disabled children. This is why it is important to examine the stereotypes and attitudes that are common in society. A good starting point is to understand that discrimination against people with disabilities is not new, but is centuries old. In the past, disabled children were left to die, physical differences were mocked, and later institutions were built to house the ‘defective’. Disability was seen as a ‘curse’, bringing shame and stigma upon the child and his or her family. Attitudes towards disability were probably founded on ignorance, poverty and religious bigotry. Today, we are faced with the remnants of those attitudes but we no longer have the excuse of ignorance and poverty as we are a relatively well educated and prosperous society.


Stereotypes


Stereotypes are the images that we hold of groups of people. They tend to reflect society’s prejudices and lack of knowledge. They are unhelpful because they lead people to assume that they ‘know’ about a person who is part of a stereotyped group. These assumptions can prevent us from considering each person as an individual. The controversy surrounding definitions relates to the way that they can reinforce stereotypes. There are common stereotypes that are still prevalent, many of which apply to disabled children. It is important to be aware of them as vestiges of them may influence practice with children and their families.


Parents as heroes and angels


Many parents and carers resent the common stereotype that they are heroes or angels. This common stereotype creates unrealistic expectations for them to live up to and also misses the point that they do things because they love their children. This stereotype also allows society to conveniently forget that parents need support, as there is the idea that parents will bravely soldier on.
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Disabled people are helpless and dependent


This stereotype tends to mean that disabled people are to be pitied and are seen as needing others. Traditionally, this stereotype was used by charities in order to raise funds. The other reason behind the stereotype is that barriers were put up which prevented disabled people from being able to do things for themselves, e.g. coat hooks being positioned at the wrong height.


Disabled people are heroic and brave


This stereotype puts a lot of pressure on disabled people to be cheerful, accepting and ready to ‘make the most of their condition’. It is propagated by media stories of disabled people who ‘despite the odds’ have achieved in some way. This stereotype does not allow for people to have complex emotions and sees disabled people as being different rather than ordinary.


Disabled people are kind and grateful


As with the stereotype of a disabled person being brave, this stereotype assumes that all disabled people have the same personality and temperament. The reality is that each and every one of us is different. The idea that disabled people are expected to be grateful is also interesting. It harks back to a time when charity was given to disabled people, rather than equal rights. Non-disabled people are not grateful that they can enter a shop; their assumption is that they should be able to do so.


Disabled people cannot have a fulfilling life


This stereotype promotes the assumption that disabled people cannot have ‘quality of life’. It assumes that disabled people will not be able to have a family, get a job or take on responsibility. The focus remains continually on the barriers and the person’s difficulty, rather than on the person themselves.


Models of disability


There are two models or ways of thinking about disability: the medical model of disability and the social model of disability. Understanding both models is important as they reflect underlying attitudes towards disability. As a practitioner, it is important that you understand that the medical model of disability is considered by disabled people to be oppressive.


Medical model of disability


The medical model of disability has its roots in seeing people with disabilities as being imperfect. It reflects society’s faith in doctors and came about because of the historic fear of disability, combined with scientific advances. The medical model views disability as something that must, whenever possible, be cured. Where this is not possible a feeling of failure results, unless the person can be made to ‘look’ normal or ‘act’ normally. The medical model of disability therefore treats people with impairments as victims and patients; words such as ‘handicapped’, ‘incurable’, ‘suffering’ and ‘wheelchair-bound’ are associated with this attitude. The medical model of disability tends to put the emphasis more on the condition than on the person. This results in labelling people according to their impairments, for example, ‘a person who’s wheelchair-bound’ rather than ‘James, who uses a wheelchair’.


Social model of disability


The social model of disability reflects a new attitude towards disabled people. It has been developed by disabled people themselves and aims to challenge the historical view of disabled people as being less worthy. It considers first and foremost that they are people with rights and feelings. The social model of disability looks to empower people as it emphasises their rights to make choices and be independent. It also challenges society to become more inclusive so that disabled people are not seen as being ‘problems that need sorting out’ or as ‘victims who need pity’. The social model of disability has meant that terms such as ‘mentally handicapped’ and ‘wheelchair-bound’ are now considered unhelpful. The case study below shows clearly how attitudes have changed and how the social model of disability is increasingly now being accepted as the way forward.
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Case study


Emma was born with one arm foreshortened above the elbow. Her mother was determined that this should not affect Emma’s life and she refused to let anyone feel sorry for Emma or consider her a victim. Emma was given a prosthesis (false limb) which although uncomfortable and restricting, made her look like all other children. At home Emma never wore her prosthesis as her family completely accepted the way she looked without it.


Emma learned to ride a horse, manage everyday tasks and was a very happy and confident child. She left school and started to work in a restaurant. As she became older, she gradually started to question society’s attitude towards disability and began to feel unhappy that she was in effect disguising her disability. One day she decided that she would no longer wear her false arm. Her employer was unhappy about this decision. He said that seeing a person with only one arm would make customers feel uneasy and it could affect his business. Emma turned the argument around and said that if she had spent her life learning to cope without an arm, perhaps his customers could spend five minutes learning to see her without one, especially as they had already learned to cope with seeing his bald head!
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What this means in practice





•  What images and representations do you have of disabled people?



•  Do the images reinforce the traditional stereotypes?



•  Do you carry out fundraising for organisations such as Scope or Epilepsy Action?



•  If so, are you doing so in ways that reinforce the stereotype of ‘poor disabled children’?



•  Do you challenge stereotypes when you come across them?
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Understanding the concept of inclusive education


The medical model of disability has up until now affected the way in which children are educated. Children with any disability or learning difficulty were seen as a ‘problem’ and were segregated. This resulted in many children not fulfilling their potential as expectations of their abilities were often lowered. Segregation also meant that children in mainstream schools grew up without ever meeting a child who had needs that were different to their own. This has served to perpetuate many myths about disabilities.


The concept of inclusive education is the result of parents and disabled people putting pressure on successive governments to change the education system so as to allow all children to have fair and equal access to education. It is important to realise that the campaign for inclusive education is not limited to children who have special needs, but extends also to a wider range of children who have traditionally been discriminated against, such as those from travelling families or who are being ‘looked after’ by the local authority.


The concept of inclusive education signals a significant mind shift. Instead of expecting children to ‘come up to standard’ or otherwise be segregated, the emphasis is on schools and settings to adapt and be flexible enough to accommodate each and every child. Organisations seeking inclusive education also point out the importance of significant funding as poor resources, both physical and human, are often barriers to inclusive education.


Principles of inclusion


One of the leading organisations that promotes inclusion in education is the Alliance for Inclusive Education. They have a very clear vision of what inclusion in education should look like. You may find it interesting to visit their website at www.allfie.org.uk where you will find their principles, which include the following:





•  Inclusive education enables all students to participate fully in any mainstream early years provision, school, college or university.



•  Inclusive education provision has training and resources aimed at fostering every student’s equality and participation in all aspects of the learning community.



•  Inclusive education aims to equip all people with the skills needed to build inclusive communities.





Inclusion and legislation


Over a number of years, we have edged more closely towards inclusion in education. The Equality Act 2010 is clear that all education settings are required to make reasonable adjustments to ensure that their provision is accessible for disabled children. Interestingly, this is anticipatory, for example early years settings need to think ahead to what might be needed.
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Inclusive education is based on nine principles:





1  A person’s worth is independent of their abilities or achievements.



2  Every human being is able to feel and think.



3  Every human has the right to communicate and be heard.



4  All human beings need each other.



5  Real education can only happen in the context of real relationships.



6  All people need support and friendship from people of their own age.



7  Progress for all learners is achieved by building on things people can do rather than what they can’t.



8  Diversity brings strength to all living systems.



9  Collaboration is more important than competition.





Alliance for Inclusive Education, reproduced with kind permission
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The Special Educational Needs and Disability Code of Practice states in its section on principles:
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As part of its commitments under Articles 7 and 24 of the United Nations Convention of the Rights of Persons with Disabilities, the UK Government is committed to inclusive education of disabled children and young people and the progressive removal of barriers to learning and participation in mainstream education. The Children and Families Act 2014 secures the general presumption in law of mainstream education in relation to decisions about where children and young people with SEN should be educated and the Equality Act 2010 provides protection from discrimination for disabled people.


Special Educational Needs and Disability Code of Practice
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Chapter 2


Key legislation


Introduction


The laws of a country often reflect the underlying attitudes and beliefs of its society. Over the past few years, legislation relating to disability in the UK has changed enormously, mainly as a result of powerful campaigning by disabled people and parents of disabled children. The most recent legislation has built upon preceding Acts so it is helpful to understand the chronology of and legal background to its formation. This chapter provides a chronological overview of some of the key legislation that has shaped the journey towards the current Code of Practice 2014.


The background to current legislation


While this book is designed to provide a practical approach to working with children, it is worth understanding the background to current legislation. Here are some of the key parts of legislation that have had a profound effect on the lives of disabled people and children, as well as people and children with learning difficulties.


Mental Deficiency Act (1911)


This Act is significant as it is a powerful reminder of the attitudes that existed – and to some extent still exist today – towards people with learning difficulties. This piece of legislation was developed in response to an idea known as eugenics. Eugenics was seen to be the way in which society might be improved by selective breeding and also by preventing those who were seen as weak in some way from reproducing. The idea, which is now of course abhorrent, was widely promoted and was supported by politicians including Winston Churchill. The Act allowed for the permanent detainment (effectively imprisonment) of children and adults who from an early age appeared to fit into one of four categories: Idiots, Imbeciles, Feeble-minded or Moral Defectives. There was no appeal system in place. The Act was replaced in 1959 by the Mental Health Act after campaigning by organisations such as the National Council for Civil Liberties (now Liberty).
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What this means in practice


While the Act is no longer in force, interestingly the words ‘idiot’ and ‘imbecile’ are still used, but they are offensive because of this.
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Chronically Sick and Disabled Persons Act (1970)


This Act required local authorities to keep a register of disabled people and to provide services for them. The Act is still current, although it has been strengthened by other pieces of legislation such as the 1986 Disabled Persons Act. Section 2 outlines the range of services that local authorities need to provide if a person is assessed as requiring them. These services include holidays and transport, as well as practical assistance in the home. This Act had a significant impact as it suggested that disabled people had the right to a reasonable standard of life.


Education Act (Handicapped Children) (1970)


This piece of legislation made all disabled children the responsibility of the local education authority. Since 1944 they had been the responsibility of the health service, as children with a learning difficulty were considered to be impossible to educate. As a result of this Act, many special schools were built in the 1970s in order to give such children an education for the first time.


The Warnock Report (1978)


Reports are not pieces of legislation and many findings in reports are often ‘forgotten’. This was not the case with the Warnock Report and it is often considered to be a landmark in the education of disabled children. In 1978 a Report was published by a committee chaired by Mary Warnock. The committee had undertaken a comprehensive study of the whole area of disabled children, their education and their needs. The committee took evidence from parents, the voluntary sector, educationalists and the medical profession. The Report was to prove highly influential and subsequent legislation, including the SEN Code of Practice 2001, evolved from the findings of this Report. For years, people had talked about handicapped children or had labelled children according to their disability. The Report suggested a title of ‘special education need’ (SEN), which would include any child who needed some form of extra support. The Report suggested that there might be three types of support:





1  Special means of access to the curriculum.



2  Changes to the curriculum.



3  Changes to the environment, including emotional or social support.





Terminology


The term ‘special educational need’ was an all-encompassing term and included children who had slight difficulties with their reading and writing, as well as children who had major care needs. It also included children who had short-term needs that were causing them to have difficulties in fulfilling their potential, alongside children who had long-term needs. In this way it focused professionals on the idea of how to meet the needs that the children might have, rather than on the condition or cause of them. This was a major breakthrough and one that the Warnock Report is noted for.


It is worth remembering that prior to the Report and subsequent legislation, children were categorised and educated according to their disability rather than according to their potential. This meant that a partially sighted child would be educated in a school for the blind and would not have access to the same curriculum and qualifications as other children.


The Warnock Report introduced the following terms in an attempt to remove the previous labelling of children according to their medical condition:





•  speech and language disorders



•  visual disability and hearing disability



•  emotional and behaviour disorders



•  learning difficulties: specific, mild, moderate and severe.





Key proposals of the Warnock Report


Assessment


The Report suggested that early diagnosis and help were essential. It suggested that a team of multi-disciplinary professionals should assess the child’s whole needs and these should be reviewed annually.


Supporting pre-school age children


The report emphasised that children and parents in the first five years would need support. It suggested that each family should have a ‘named person’, a social worker or a health visitor, who would support the family.


Integration


The Report proposed that the integration of children into mainstream education should happen wherever possible.


Parents


The Report pushed for parents to be more involved in decisions about their child.


Education Act (1981)


This Act was heavily based on the recommendations of the Warnock Report and gave local education authorities (LEAs) legal duties to fulfil. The Act placed a clear responsibility on the LEAs to provide support for children who have special educational needs. It also introduced the process now known as ‘statementing’. This is the process by which children are assessed by a team of professionals alongside their parents, and a statement of how the child’s needs are to be supported is drawn up. The statement of special educational needs was a legally binding one and committed the LEA to providing for the child. The Act is also important because it gave parents power for the first time. Parents were to be involved in the process of producing a statement and deciding on the best course of education for their children, but more importantly, parents were given the legal power to challenge LEAs. The process of statementing continued until September 2014 when statements of need were replaced by the Education, Health and Care plan.


Disabled Persons Act (1986)


This Act continued the trend towards placing duties on local authorities by requiring them to assess people for services that could be provided under the 1970 Act, if asked to do so by the disabled person or their representative or carer. This Act strengthened the Chronically Sick and Disabled Persons Act of 1970.


Education Reform Act (1988)


This Act introduced the National Curriculum into all state schools, including special schools, in England and Wales. This measure was at the time met with some consternation amongst teachers, but the Act allowed schools to modify the curriculum or even not to use it if it was not deemed to be appropriate. It was a significant step as many disabled children were not fulfilling their academic potential.


Children Act (1989)


The Children Act has generally been a well received piece of legislation. It is still current and many practices, such as the compilation of a register of ‘children in need’ by LEAs, are carried out to comply with this Act. It brought together many pieces of legislation that related to children and was based on the idea that children had rights. It sought to protect all children, but also looked at the needs and rights of vulnerable children. The Act is wide ranging and covers issues such as child protection, registration of childcare settings and parental responsibility.


Key proposals of the Children Act





•  The welfare of the child must at all times be considered paramount.



•  Wherever possible, children should be brought up and cared for within their own families.



•  Parents with ‘children in need’ should be helped to bring up their children themselves (disabled children are considered to be ‘in need’).



•  Children should be consulted and kept informed about decisions that affect their future.





Disabled children are seen as children ‘in need’ and as such the LEA has legal duties towards them and their families. This means that LEAs are obliged to maintain a register of children and to offer them support. Many disabled children therefore have a social worker who visits the family from time to time. The requirement of the Act for LEAs to support children and help them to remain with their families meant that respite care, play schemes and funded places in pre-schools began to be offered. The 1989 Children Act also set the trend for parents and children to be seen as important in the decision-making process.


NHS and Community Care Act (1990)


Under Part 3 of this Act (which is still current), the government sought to help people who previously would have been in residential care to have their needs met at home and thus to remain in the community. Services such as domestic help, equipment and modifications to accommodation are examples of the help that can be provided.


Education Act (1993)


The 1993 Education Act was based on the 1981 Education Act. Its key points are summarised below and are important because they form the basis of the Education Act of 2001.


Code of Practice


The Act required that the Secretary of State for Education publish a code of practice to give LEAs and others practical guidance in following the legislation. The Code of Practice came into effect between September 1994 and December 2001.


Parents


The 1993 Act made it clear that local education authorities needed to work alongside parents. It also established SEN tribunals to hear cases where parents and local authorities were unable to agree. Parents’ rights of appeal were extended and information was published to help parents understand their rights.


Definition of special educational needs


The Act also defined what was meant by special educational needs. It stated that to be defined as having special educational needs, children had to have a learning difficulty that required special educational provision because the learning difficulty was greater than that for the majority of children of the same age, or because of a disability that prevented them from using the same provision as other children. It also made it clear that children who had a different home language to the one used in the setting were not to be classified as having SEN.


Co-operation between agencies


The Act stated that where health services identified that a child under five years old might have special educational needs, they had a duty to both the LEA and the parents to inform them. It also stated that they should pass on information about voluntary organisations that might be able to assist parents. This was significant because it encouraged voluntary, education and health services to work together in the interests of the child.


Assessment of children under two years


The Act gave parents the right to ask for their child to be assessed and, if appropriate, to be given a statement of special educational needs


As a result of the 1993 Education Act, a Code of Practice was produced. This legally binding document was available to everyone involved in the care and education of children with special needs, including parents. The availability of this information meant that parents were able to challenge schools and LEAs that were not fulfilling their obligations. The Code of Practice introduced a new role into settings, that of the Special Educational Needs Co-ordinator or SENCO (a named person responsible for co-ordinating support for children with SEN). The Code also required all maintained schools (schools receiving public funds) to have a policy on special needs. These two measures gave SEN a higher profile in schools that has since been built upon by the current Code of Practice.


Disability Discrimination Act (1995) and Disability Rights Commission Act (1999)


The Disability Discrimination Act 1995 (DDA) came into force on 2 December 1996. It is considered to be a landmark in terms of addressing discrimination against disabled people. For the first time, it was against the law for shops, employers and landlords to discriminate against disabled people. The Act gave disabled people new rights in the following areas:





•  employment



•  goods and services, including transport



•  education



•  buying/renting of property.





The Act also created a Disability Rights Council, but this did not have statutory powers. After campaigning from many groups, a Disability Rights Commission was created in April 2000, following the Disability Rights Commission Act 1999. This Commission has statutory enforcement powers, which means that it can conduct investigations into discrimination and also support an individual in bringing court proceedings where unlawful discrimination is alleged to have taken place. The Commission also has a key role in educating employers, service providers and the general public in order to prevent discrimination occurring.


The DDA is divided into seven parts. It defines disability as a physical or mental impairment that has a substantial and long-term adverse effect on a person’s ability to carry out day-to-day activities. To allow shops, restaurants and other service providers time to make ‘reasonable’ adjustments, different parts of the Act were phased in gradually.


The Act ensures recognition of the needs of disabled people who wish to study and the provision of better information for parents and students. The aim is that students will not be discriminated against because of their impairments. This Act was strengthened further by the SEN and Disability Act 2001.


Schools have to explain their arrangements for the admission of disabled students, how they will help these students gain access and what they will do to ensure they are treated fairly.





•  Further and higher education institutions funded by the Further and Higher Education Funding Councils have to publish disability statements containing information about facilities for disabled people.



•  LEAs have to provide information on their further education facilities for disabled people.
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Education Act (1996)


This Act incorporated all previous Education Acts since 1944. Part 4 of this Act included the main elements of the 1993 Education Act in relation to SEN. It gave parents more rights to appeal and also set a limit of 26 weeks to complete the legal process for identifying and assessing special needs. This Act is still current, but it has been amended by the Special Educational Needs and Disability Act 2001, which gives parents and children stronger rights to be included in mainstream education.


Human Rights Act (1998)


This Act came into effect in October 2000 and incorporates provisions from the European Convention on Human Rights. It has wide-ranging implications for many areas of people’s lives, as all government initiatives and decisions must be interpreted in line with the agreed Articles and Protocols of the Convention. These include the Right to Education (Article 2 of Protocol 1) and the Prohibition of Discrimination (Article 14).


Carers and Disabled Children Act (2000)


This Act came into force on 1 April 2001. The aim is to recognise the role of carers and to provide for their needs, as well as the needs of children. Parents of disabled children are therefore asked about the family’s needs, as well as the needs of the disabled child. The Act also allows councils to make direct payments to families so that they can purchase services. As well as direct payments to the family, short-break vouchers are also provided, which are intended for families to use to gain respite care.




[image: ]




Special Education Needs and Disability Act (SENDA) (2001)


This Act is divided into two sections. The SEN Code of Practice 2001 is the product of this Act as it gives practical guidance to LEAs, schools and parents about the implementation of the Act. Part 1 of the Act reforms the framework of SEN to strengthen the rights of parents and children to access mainstream education. Part 2 extends the Disability Discrimination Act 1995 to education, extending the civil rights of disabled children and adults in schools, colleges and universities.


Key features of the Special Education Needs and Disability Act (SENDA) 2001





•  The right of children with special educational needs to be educated in mainstream schools (where this is what parents want and where it is appropriate for the child).



•  The requirement for LEAs to arrange to provide parents of children with special educational needs with advice and information, and a means of resolving disputes with schools and LEAs.



•  The requirement for LEAs to comply with orders of the Special Educational Needs Tribunal.



•  The requirement for education settings to tell parents where they are making special educational provision for their child and to request a statutory assessment of a pupil’s special educational needs



•  The introduction of disability discrimination rights in the provision of education in schools, further education, higher education, adult education and the youth service.



•  The requirement not to treat disabled students less favourably than non-disabled students.





Equality Act (2006)


The Equality Act 2006 established a new commission to replace the separate commissions that dealt with various aspects of discrimination, such as the Disability Rights Commission and the Equal Opportunities Commission. The new commission is known as the Equality and Human Rights Commission (EHRC). As well as the setting up of the commission, the Equality Act 2006 also made it illegal to discriminate on the grounds of religion and belief when providing services and goods.
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What this means in practice


The Equality and Human Rights Commission is a useful source of information and it is worth visiting their website at www.equalityhumanrights.com. You will find out more about:





•  your obligations as an early years setting



•  your obligations as an employer



•  your rights as an employee



•  your rights as a consumer (in relation to discrimination).
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Equality Act (2010)


The Equality Act 2010 brought together under one single Act more than one hundred separate pieces of anti-discrimination legislation, including those covering disability, gender, race and age equality. In terms of practice in early years settings and schools, the Equality Act 2010 reinforces the duties that are already in existence as a result of SENDA 2001 and the Disability Discrimination Act 1995. As we have seen, education settings already had duties to make reasonable adjustments and to be proactive in ensuring that children were not discriminated against because of disability or learning needs.


Children and Families Act (2014)


The Children and Families Act 2014 is a significant piece of legislation relating to several aspects of the care and education of children. Its aim is to reduce disadvantage among children and to support families. While Part 3 of the Act is the most important in relation to this book, other parts of the Act cover other topics such as adoption and employment rights in relation to parents. It also allowed for the setting up of child-minding agencies, the introduction of free school lunches for primary school children up until Year 2, and reformed the function of the Children’s Commissioner.


Part 3 of the Children and Families Act 2014


Part 3 of the Act contains the legislation relating to children with special educational needs and disability. Part 3 contains some significant changes, including:





•  The support of young people is extended to the age of 25.



•  The duty of local authorities to develop a Local Offer of provision in response to the needs of children, young people and families.



•  The replacement of statements (see the Warnock Report) with Education, Health and Care plans.



•  The opportunity for parents to request a direct payment known as a ‘Personal Budget’ in place of the local authority making provision for the child or young person.



•  A new Code of Practice.
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What this means in practice


It is important that you check your policies and procedures in the light of the latest legislation to ensure they are accurate.
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Chapter 3


Special educational needs and disability Code of Practice 2014


Introduction


The Code of Practice took effect in September 2014 and is a key document in planning and providing for children who have special educational needs and/or disabilities. It is important to look carefully at this document and to read it alongside the statutory requirements of the Early Years Foundation Stage if you are working in early years. The Department for Education has also published a guide for early years settings called ‘Early years: guide to the 0 to 25 SEND code of practice’ which is also useful to read.


In this chapter we look at:





•  The principles and structure of the Code of Practice.



•  How the Code of Practice affects early years settings.



•  Developing and reviewing a SEND policy.



•  The role of the SENCO in early years settings.





Legal status of the Code of Practice


The Code of Practice translates into practice the legislation contained in the Children and Families Act 2014. When reading the Code of Practice, it is important to understand that it has a legal basis even though the word ‘guidance’ is in its title. Throughout the document, it is important that you pay attention to any sentence containing the word ‘must’. The word ‘must’ denotes that this is a legal requirement for all the organisations and bodies identified in the code. You should also keep an eye out for the word ‘should’. This denotes that there is an expectation that the relevant bodies and organisations will follow the Code and, in situations where they do not do so, they have to be able to give a valid explanation of why it was disregarded.
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