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INTRODUCTION


IT WAS FRIDAY EVENING, December 10, 1971, and President Nixon was calling.

Congratulations were in order. William Rehnquist had survived a messy confirmation battle and soon would take his chair as the newest justice on the Supreme Court. The good wishes were coming from all over, of course, but none was as important as this first and only talk that Rehnquist would ever have with the president. The White House operator already had Rehnquist on the line when Nixon came on. The president was ebullient.

“Well, you must feel like Chief Justice Hughes,” Nixon began. “He had 26 voting against him, too.”

Rehnquist was at a loss for a rejoinder, still getting his feet under him. “Is that the exact number?”

Of course it was. “I just got it in front of me. So, like Hughes, you can go out and say, ‘I had 26 against me.’”

Neither man was much for small talk. Rehnquist listened as the president went on, kidding about an endorsement of Rehnquist’s nomination by the liberal newspaper columnist Joseph Kraft. Treasury Secretary John Connally, a shrewd Texas politico, had shown Kraft’s column to Nixon, “and I said ‘I’ve made a mistake!’”

“Listen,” Rehnquist broke in, “I can’t tell you how much I appreciate your giving me this opportunity.”

“Well, this is a great thing, to be such a young man, to go on the Court.” Nixon exulted when he thought about the young reactionary who now was on the Court. Rehnquist was only forty-seven years old, ten years the junior of any other justice.

“You’ll make a great record, and, you know, the very fact that—.” Nixon halted, then started again. “I’ll give you one last bit of advice because you’re going to be independent, naturally. And that is, don’t let the fact that you were under heat change any of your views.”

“I’ll remember that, Mr. President.”

“I told Warren Burger1 that, and he didn’t get much heat, but I told him, ‘Just don’t come down here’—the way I put it to him—‘and let the Washington social set change you.’ So just be as mean and rough as they said you were. OK?”

“Thanks, Mr. President.”

“Good luck. Bye.”
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ONLY SEVENTEEN MEN HAVE PRESIDED over the Supreme Court, shaping our lives and our destiny as much as any president or leader of Congress. John Marshall gave voice to the judiciary’s authority in Marbury v. Madison. Roger Taney set the nation on the path to civil war in Dred Scott. William Howard Taft modernized the judiciary. Charles Evans Hughes led a divided Court through the upheaval of the Great Depression. Earl Warren used the Bill of Rights to craft vital new protections for individual liberties and helped to steer the nation peacefully through the civil rights revolution.

William Rehnquist’s life story is profoundly significant yet largely unknown, which is how he wanted it. Rehnquist’s place on the Court was at once an accident of history and an inevitable result of it—something that Rehnquist had secretly coveted since law school and yet could never have connived to obtain. His nomination in 1971 was one of the modern political era’s most unlikely appointments: a spur-of-the-moment selection, of a candidate bereft of judicial credentials. He is the last of a breed.

Rehnquist was a brilliant loner who used the Court to advance his right-wing agenda. But to call Rehnquist simply a conservative would be to miss the essence of what defined him. Rehnquist’s judicial philosophy was nihilistic at its core, disrespectful of precedent and dismissive of social, economic, and political institutions that did not comport with his black-and-white view of the world. Rehnquist instinctively knew whose side he was on when it came to criminals and law abiders, minorities and the white majority, the poor and the rich, the powerless and the powerful. He set his plan accordingly. Infatuated with his own genius, he spoke his mind, cast his votes, and damned his critics.

Early on, Rehnquist’s iconoclasm made him a darling of the political right. He was perfectly cast as the brash, articulate outsider. But as chief justice, Rehnquist did not—indeed, could not—evolve. Dogma trumped leadership. Thus, despite his intellectual gifts, Rehnquist left no body of law or opinions that define his tenure as chief justice or even seem likely to endure. Instead, Rehnquist bestowed a different legacy, and the story of how it came to be is important in the political canon. Rehnquist made it respectable to be an expedient conservative on the Court.

The Supreme Court now is as deeply divided politically as the executive and legislative branches of our government, and for this Rehnquist must receive the credit or the blame. He provided the clear voice for instinctual decision making that pushed the Court markedly rightward. His successor as chief justice, John Roberts, is his natural heir.

The Rehnquist Court (1986–2005) thus was molded in his image, and the change endures. In thirty-three years on the Supreme Court (nineteen as chief justice), from 1972 until his death at age eighty in 2005, Rehnquist was at the center of the Court’s dramatic political transformation. He was on a partisan’s mission, waging a quiet, constant battle to imbue the Court with a deep conservatism favoring government power over individual rights.

Disciples like Roberts carry on.2 Under Roberts, who clerked for Rehnquist, the Court remains unrecognizable as an agent of social balance even after its 5–4 decision upholding the Affordable Care Act. Gone are the majorities that rejuvenated the Bill of Rights, enfranchised black citizens, dismantled southern segregation, protected people from police abuse, removed religion from public schools, forced a president from office, and safeguarded a woman’s right to abortion.

The story of how and why Rehnquist rose to power is as compelling as it is improbable. Rehnquist left behind no memoir,3 and the fact that there has never been a serious biography of him is understandable: Rehnquist was an uncooperative subject, and during his lifetime he made an effort to ensure that journalists would have scant material to work with.

When, in December 1984, then–Associate Justice Rehnquist sat for two hour-long interviews with me in his chambers,4 his answers revealed much about his personality and philosophy, but they were also reflective of a cagey lawyer’s literalism and shrewdness. Replies were confined to the specific question; information was seldom volunteered. Sometimes he feinted with a plea that he simply didn’t understand the question. The justice was particularly reticent about matters he considered personal—names of the judges he played poker with, details about his family. “I’m not going to write your story for you,” he said.

His participation was “under duress,” he asserted at the time. More than a decade later he hadn’t changed his mind. He wrote to the editors at the New York Times Magazine: “You are correct that I did give an interview to John Jenkins for the article which appeared in your magazine; it may have been in part the impression that article made on me that led me to decide not to grant any such interviews in the future.”

To be William Rehnquist was to consider one’s self misunderstood—and with good reason. Rehnquist often appeared to be living in a private world of his own invention, and probing strangers were not welcome. Nixon, though, knew what he was getting. Right after his surprise announcement of Rehnquist’s nomination,5 on the night of Thursday, October 21, 1971, Nixon telephoned his attorney general and gleefully spoke about the “four good men”6 he had named to the Court so early in his administration. “And Rehnquist is the smartest of the whole goddamn bunch! And he’s on our side, isn’t he?”

“I think you did a great thing for the Court,” John Mitchell replied.

“I really built them up,” Nixon went on. “You know, and I talked about respect [for] the law, whether you agree and obey the law, and all   that. And they oughta appreciate it, the bastards! ... Be sure to emphasize to all the southerners that Rehnquist is a reactionary bastard, which I hope to Christ he is.”

Even as a young man in the 1950s, Rehnquist boldly preached an uncompromising brand of conservatism, and he espoused—and acted on—views that were racist even by the standards of that era. Confronted later in the Senate, he took a disingenuous approach with his critics, lying his way out of trouble. Having taken his knocks in two brutal confirmation hearings, he deeply mistrusted the press, and he did his best to frustrate coverage or, failing that, to keep the stories about him one-dimensional.

Rehnquist privately grumbled about the liberal media—“they have a particular point of view. If they want to be a house organ for the ACLU, that’s their privilege.” He muttered about all of the other usual liberal suspects. Upon his death, he made sure his papers would be far from Washington, at the conservative Hoover Institution at Stanford University, and he put significant restrictions on their availability.

Yet, oddly for someone so attuned to public criticism, Rehnquist also professed not to care what others thought. “If you’re bothered by what the press says about you,” he told me, “you’re not cut out for this job.” Rehnquist endured the liberals’ rebukes in the service of a higher mission.

Rehnquist presents a fascinating study in political character. To a casual observer he appeared diffident, almost invisible, yet he possessed huge reservoirs of intellect and self-confidence. He had an outsized ego, yet none of the egoist’s outward swagger. He was authoritarian yet rebellious. He was an inveterate gambler, yet he almost never took a chance.

Rehnquist was driven by an outsized desire to win. Winning is an end in itself for the average politician, but for Rehnquist it was different. For him, winning provided affirmation: of his skill, intelligence, viewpoint, principles, superiority. He wanted to be right, and he wanted that acknowledged. The subject did not particularly matter—it could be a constitutional crisis or the most trivial of arguments. Nor, interestingly, did the stakes. In fact, small stakes were obligatory in his wagers, because although Rehnquist was a gambler he was not a risk taker. The ego-validation Rehnquist received from winning (and from standing by his principles in defeat) really mattered to him, and it defined his life on and off the Court.

In the academic discipline of political psychology, Rehnquist serves as a unique case study: flash frozen from the day he arrived. Rehnquist’s views  never changed, and that remained true even after he made the move from associate justice to chief justice. “Justices fall into three types,” said Dr. Margaret Hermann, a psychologist and Syracuse University professor who has studied the behavior of Supreme Court justices. “With the first two types, either law (‘the Constitution says ...’) or ideology controls.” When a case comes in, it’s usually easy to predict which way those justices will vote; it’s preordained. But the third type is much different. “Prior life experience interacts with the cases, and the justice just deals with each case almost as a cost-benefit equation: ‘This is my experience; this is how I see it, let’s move on.’” In that world, results and efficiency are what matter. “And that’s Rehnquist.”

Rehnquist, the son of a paper salesman, grew up in a Republican household where the dominant figure was his well-educated mother. She was a University of Wisconsin English literature major who spoke five languages.7 The family’s hometown of Shorewood, Wisconsin, near Milwaukee, was a homogeneous idyll of lakefront mansions and well-tended bungalows, but in the midst of the Depression the Rehnquist family’s fortunes soured. In 1939, his parents defaulted on their mortgage, and the sheriff sold the only home Bill Rehnquist had ever known in a foreclosure sale for the outstanding debt, $7,000. A succession of humiliating rentals followed. The Rehnquists’ old-fashioned verities had taken a serious hit. And although young Bill Rehnquist clung to those values, he was determined not to end up like his father. When it came to money he would obsess over even the smallest amounts, to the point of pettiness.

On August 23, 1947, Rehnquist began making entries in the first of several journals that together constitute a highly selective account of his years as a student at Stanford University. Here he scrawled his poker partners’ names and winnings, his records of bets, what he earned (mowing lawns) and what he spent (down to the penny), and sums of money that others owed him. The notebooks document the miscellany of a young man’s life, but the writings are also fascinating for the picture they paint of a twenty-three-year-old who already had his mind set.

“Finished Supreme Court and the National Will, by Dean Alfange,” Rehnquist wrote in his first entry. Alfange, a liberal legal commentator of   the day, advocated judicial activism, which Rehnquist curtly dismissed. “Not overly impressed. Mostly a rehash of what I already knew.”

Two pages later, Rehnquist was brooding about money due him from someone named Herman: “He wants me to go back to work for him. Tomorrow I will deliver him an ultimatum.” The debt gnawed at Rehnquist for days: “Went over to Herman’s but no one was there. I’m getting quite discouraged about the whole thing. I would hate to think I was just ‘out’ that money. It will weigh on my mind until I finally collect it. I should be happy now that my days of manual labor are finally over, but that is always in the back of my mind.” Finally, Herman paid him $10. “Things look a little brighter for collecting the remainder.”

Rehnquist was proud of his principled tenacity, and he acknowledged its origins. On September 24, 1986, he wrote to his mother two days before he was to be sworn in as chief justice:
Next week I will be 62 years old, and as I look back I have had a remarkably fortunate life. I am sure that much of the success I have had is due to the fine bringing up that you and Dad gave me. I still remember some of the long discussions that you and I had about many different things, and I also think that one of the things that both you and Dad taught me was to stand up for what I believed. I will be thinking of you this next Friday.8 Love, Bill.





Like many public figures, Rehnquist presented a face to the public that often was at odds with the private man. My purpose here is to unmask that private face, using wherever possible Rehnquist’s own words and the trove of materials deposited at Stanford, and in so doing to set the record straight about one of the most ambitious, brilliant, and partisan jurists ever to occupy the chief justice’s chair.

Because any investigative biography is necessarily selective, it is important that readers understand what this book is, and what it is not. This book spans the arc of Rehnquist’s life and seeks to separate man from myth. I am particularly interested in the origins of Rehnquist’s conservatism and how that motivated him on the Court. Anyone looking for a comprehensive   survey of Rehnquist’s jurisprudence, however, will not find it here. Although I shall not stint in offering my own opinion of things, I also acknowledge that there are scores of other books and law review articles that seek to explain or make sense of Rehnquist’s judicial philosophy, many listed in the bibliography.

Toward the end of his career, Rehnquist played a part in two historic events, presiding at the Senate impeachment trial of President Bill Clinton in 1999 and voting with the Court’s 5–4 majority to end the Florida presidential-election recount—and thus give George W. Bush the victory—in the cliffhanger election of 2000. Both events have been the subject of extensive exposes in their own right and I don’t intend to exhaustively retrace that terrain.9 Likewise, readers will not find paeans here from Rehnquist’s friends and relations. Although I do not doubt that family was important to Rehnquist, those relationships are best explained by Rehnquist’s extensive and revealing correspondence with the people close to him, and that documentary evidence is what I have relied upon in this work.

On the mid-December day of Rehnquist’s Senate confirmation in 1971, Harry Blackmun picked up a pen and wrote to the young justice who was soon to be seated beside him.


I have refrained from writing heretofore because I did not wish to embarrass you or upset the delicate balance of these days that have been so critical for you. But now that the ordeal—of having one’s entire life bared by those who, it seems, seek to destroy more than they seek to be informed—is behind you, I extend my congratulations and warm welcome.

You will have many years here, and successful ones, and your influence on the Court as an institution will be great and enduring.



Blackmun’s encouraging welcome was probably more a politeness than a serious attempt at prediction. He was right about Rehnquist’s durability,   but he could not have guessed at the kind of Court that Rehnquist would inhabit or the iconoclasm that would be his hallmark long after his patrons Richard Nixon and Ronald Reagan vanished. Assessing his own significance, Rehnquist quixotically would compare himself not to Antonin Scalia, Lewis Powell, Warren Burger, or other Court conservatives but to an ideological opposite, one who shared his essentially solitary temperament, a fellow loner.

Change would come to the Court, not to Rehnquist. When he reflected on his judicial philosophy many years later, he declared: “I can remember arguments we would get into as law clerks in the early ’50s. And I don’t know that my views have changed much from that time.”

Asked to assess his own growth as a justice, he was genuinely taken aback: “You equate change with growth?” Rehnquist didn’t.

It did not matter whether, or how far, he and his Court of reliable conservatives fell out of step with the times. There was a certain natural order to Rehnquist’s world, and it had been established a long time ago.

 



John A. Jenkins

Washington, DC






ONE

Shorewood
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WILLIAM REHNQUIST WAS BORN in Milwaukee on October 1, 1924. Baby Billy was the first child of thirty-year-old William Benjamin Rehnquist, a sturdy first-generation Swedish-American who was born in Milwaukee and never left, and Margery Peck Rehnquist, twenty-seven years old and also a native of Wisconsin, from nearby Berlin. The two were a devoted if somewhat enigmatic couple: Bill Senior the stolid, quiet Republican, a wholesale paper salesman lacking a college education;10 Margery the active, well-educated social secretary of the family, proudly working as a freelance translator for local companies.11


Milwaukee was the city people commuted to, but the smart money lived eastward, on Lake Michigan. The Rehnquists settled in Shorewood, a mile-square North Shore enclave with mansions fronting the lake and tidy bungalows neatly laid out elsewhere on a rectilinear grid. They bought a newly built tan stucco house at 4132 North Prospect Avenue right after they were married, and it was there that Bill and his younger sister, Jean, grew up. “It was a village full of Republicans,” the Washington Post would later report, “even in the midst of the Depression.... Race relations were no problem in Shorewood in those days. There were no blacks living there.”

“Everybody we knew was pretty much Republican,” one of Rehnquist’s closest childhood friends, Jerry Oberembt, recalled. “We learned early on how bad Roosevelt was. Our parents would listen to FDR on the radio, gnash their teeth and then turn the dial to Father Coughlin.”12


Shorewood ran its own schools, and they were among the best anywhere. Billy Rehnquist walked to afternoon kindergarten at the Atwater grade school, “carrying a small mat so we could take a nap after we got there.” He made lifelong friends and recalled memorable experiences for his grandson in a 2003 letter:
My [fifth-grade] homeroom teacher was named Miss Wild—she had black hair and was quite tall. She had a reputation for being a hard grader, and so we said about her that she was “Wild and wooly and full of fleas, and hard to carry above the D’s.”

She taught English, and made each of us memorize a poem during the year. I chose “Horatius at the Bridge,” which I came to regret because it was so long. But I think memorization is a good exercise, and I can still remember the end of that exciting poem.... We learned long division in that grade. I don’t think we had homework in any subject for any grade.





He showed a competitive streak early on, racing other elementary-school kids on his bicycle in the springtime after dinner, and playing the new Depression game of Monopoly for hours on end in the winter.

Rehnquist entered high school in 1936. Shorewood High was dynamic, “one of the ten best in the country,” and it produced its share of local and national politicians; Shorewood alumni included a congressman and a state senator. It was there that teachers and classmates began taking notice of this young man some called “Rennie,” and who nicknamed himself “Bugs.” He had a puckish sense of humor, superior cartooning skills, and considerable intellect. Shorewood High was a cluster of tan brick structures in a campus setting. It regularly sent its graduates to the Ivy League. Rehnquist didn’t work particularly hard, but good grades came to him easily.

Charlotte Wollaeger, who taught English and speech to Rehnquist when he was a fourteen-year-old freshman, remembered him as someone   who came to class with his mind made up. “He was a big boy, tall, nice looking, laughed easily, had a good sense of humor. He was an interesting boy, rather determined in his point of view. There was not much give. He always felt he had answers to the question, and people respected him for that. He was a leader. He took leadership positions well. He had confidence in himself and was more mature than most. At Shorewood High School, the kids were aware of politics. It was an educated community. They took part in things.”

Wollaeger recalled Rehnquist’s mother as “motivated, energetic,” and someone who “instilled respect for education,” but she never met his father. Wollaeger was surprised to learn years later, during his confirmation hearings, about Rehnquist’s deep conservatism; she didn’t recall sensing that at the time. “I just wonder if it was something that came from the home.”

Roy Genskow came up two years behind Rehnquist at Shorewood and later became a science teacher there. “His mother was the dominant force, had strong views” Genskow said. “More than his father; his father wasn’t home most of the time.” It was Rehnquist’s mother who grounded him when he failed to do his homework. Genskow recalled Rehnquist as “studious, active in clubs, not a highly social fellow, with an intellectual bent.”

“The community at that time was a conservative one,” Genskow went on. “The North Shore has long been considered a conservative stronghold. Many of the conservatives were America Firsters.13 That was the intellectual level he was at, even then.”

Shorewood High reflected its all-white community. The year Rehnquist graduated, the spring prom featured a Harlem theme and the school newspaper advertised the event using black dialect. Prom-goers were greeted by a “black-faced doorman” and passed through a doorway with “unique decorations in the form of Negro heads” overhead. Other than as a curiosity, explained Genskow, “blacks weren’t a factor in his life at all.”

The school had a conservative consciousness and drummed it in. When legendary FBI head J. Edgar Hoover came to Milwaukee in 1940 to address the International Association of Chiefs of Police, the school paper sent a student reporter to interview the director in his hotel room.

Rehnquist’s sister, Jean, was three years younger than Bill. “I can remember the dining room table, the usual arguing and give and take. It was a time when we got to know each other. Both my mother and father were strong personalities. One didn’t dominate the other. But we did have an atypical mother. My father was more stoical; he probably didn’t communicate as much as mother did. She was a vice president of the American Association of University Women. She instilled a sense of honesty and morality. Certain things were expected—we had to respect mother and dad—but we felt free to air our views.”

Politics permeated the household. On election night in 1932, the Rehnquists threw a party at their home to celebrate their candidate, the Republican incumbent Herbert Hoover. But Hoover took the blame for the Great Depression and lost to Franklin Delano Roosevelt in a landslide. In 1936, Jean Rehnquist wasn’t yet ten years old when the Republicans launched their “stop Roosevelt” campaign. The GOP standard-bearers were Kansas governor Alf Landon and Chicago publisher Frank Knox, and she recalled how the Rehnquists embraced their slogan: “Get off the Rocks with Landon and Knox.” In 1940, the Rehnquists brought their children to campaign events for Wendell Willkie and Robert Taft as both men vied for the Republican nomination, still to no avail. The Rehnquists were anti-New Dealers, “staunch Republicans,” highly frustrated by four successive losses in presidential elections to Roosevelt alone.

In his senior year, Rehnquist became co-feature editor of the high school newspaper, the Ripples. The paper’s news editor was his classmate and neighbor from across the street, Guy Scrivner: “Our parents’ expectations were high. The school was a point of pride in the village. The kids were all just highly motivated. We were just a plain, wholesome suburban community.”

Rehnquist wrote the Ripples humor column, revealing a whimsical side that would stay with him throughout life. He dubbed himself a “boreign” correspondent, lampooned teachers and the administration, and got into hot water with his April Fool’s issue. But his family’s combination of angry conservatism and driving ambition also pushed Rehnquist to early activism. He took to his soap box about politics, chastising the “self-styled news ‘interpreters’ [who] have been doing a little too much spouting of their own. There is no fault to be found with straight news broadcasts; they perform a valuable public service. But thorns to the ‘commentators,’ the overly dramatic Gabriel Heatter, the pompous H. V. Kaltenborn, and Walter Winchell  with his corps of tattlers.” Rehnquist went out for the cross-country team, was a homeroom representative to the student council, and served as a hall monitor—one of 77 out of 1,232 students. “Hall monitors, supervised by Miss Linda Barry, have really made this year a memorable one,” the school yearbook wrote. It listed “cartooning” as Rehnquist’s favorite pastime, “in and out of school.”

Japan bombed Pearl Harbor during Rehnquist’s senior year at Shorewood High. The attack was seared into Rehnquist’s memory. Sixty-one years later, he returned to his high school: “I can still remember all of us being herded into the auditorium on December 8 to hear President Franklin Roosevelt’s message to Congress, in which he referred to December 7 as a date which would live in infamy, and asked Congress to declare war on Japan. As we got up from our seats to leave afterwards, I think almost every one of us knew that the plans we had made for the future were going to be radically changed.”

America First isolationists disappeared almost overnight, and a patriotic wave came over the village. Rehnquist helped organized a school assembly called “Wake Up, America” and became active in a patriotic group called the United States of Young Americans, which reenacted the founding of the country. Rehnquist played a teenage secretary of state in the Federalist cabinet.

Shorewood’s Civil Defense Council started mobilizing, and within a month it had 176 high-school volunteers. The students devised a messenger service capable of contacting every home in Shorewood within an hour, and appointed 15 block captains, including Rehnquist. Besides helping with the messenger service, it was the job of Rehnquist and the other block captains to report draft dodgers and look for “any subversive activities which might lead to the sabotaging of our national unity, [or] any crimes whatsoever, perpetrated during the national emergency.” Rehnquist and his buddies had made college plans, but they also knew that the wartime draft awaited them. They quit their summer jobs a week early and rented a couple of cottages on Silver Lake, a few hours from Milwaukee, for one final celebration.

Bill Rehnquist was all of seventeen.






TWO

A Change of Name and Place
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THE SHOREWOOD Ripples of April 24, 1942, carried news of Bill Rehnquist’s full scholarship to Kenyon College in Gambier, Ohio. He would receive $450 a year for four years, the paper said, “on the basis of his character, promise, and high scholastic standing.” His intended major: political science.

Rehnquist would not last long.

The bucolic atmosphere at the small, liberal-arts school did not suit him. Kenyon had a 1,000-acre campus and a 380-acre nature preserve, but that was not what Rehnquist was looking for. Whatever that was, it wasn’t to be found at Kenyon. On his own for the first time, Rehnquist pushed limits.

Barely on campus a month, he set out in October of that year to spend a Saturday night with a hometown friend who was at Kent State, 105 miles away. Rehnquist was broke, so he hitchhiked. When he got to Kent, the friend was nowhere to be found—and Rehnquist had no place to sleep and no money for a room. What was he to do? Rather than staying at Kent, Rehnquist inexplicably decided to hitch 6 miles up the road to the county seat and spend the night on the courthouse lawn at Ravenna.

But there was a problem. The village of Ravenna had a vagrancy ordinance, and the police were enforcing it. An officer came along and told Rehnquist that he would arrange for him to sleep in jail. One thing led to  another, and soon the newly minted eighteen-year-old was under arrest14 and spending his Saturday night in jail. When, years later, he would have to explain the arrest to the hard-liners of the Nixon administration, he said simply: “I was released the next morning, and I do not believe any further action was ever taken.”

Back at Kenyon, Rehnquist was having a hard time seeing the point of staying in school. With America at war, eighteen-year-olds were beginning to be drafted; Congress had lowered the draft age, from twenty-one, symbolically on Armistice Day, November 11, 1942. By the time he arrived at Kenyon, Rehnquist recalled, the college advisers were urging young Kenyon men to make the most of their time on campus by signing up for “some sort of military program.” The military courses, it was hoped, might keep them on campus longer. Rehnquist signed up for a pre-meteorology program that emphasized math and physics, hardly the strong suit of a political science major.

Rehnquist didn’t last beyond the first semester at Kenyon, and he hardly ever spoke of his very short time there. Kenyon reciprocated, never claiming him as its own. Years later, after his death, there would be a debate at Kenyon about whether even to acknowledge that Rehnquist attended the liberal bastion—even though, as one alum put it, he was “the most important Kenyon matriculate since Rutherford B. Hayes.”

“We felt,” the Kenyon administration explained, “that it would be presumptuous, misleading and ultimately disrespectful to ‘claim’ the chief justice as Kenyon’s own, given that he spent less than three months at the college and that, in discussing his education and intellectual background, most authorities—including Rehnquist himself—have little or nothing to   say about Kenyon. Our decision may or may not have been a wise one. But it did not arise from political ideology.”

Instead of returning to Kenyon for his second freshman semester, Rehnquist appears to have just hung around for a month and a half. His whereabouts during that time are unclear, but it’s likely that he stayed close by Kenyon, because on March 4, 1943, he enlisted at Ft. Hayes, the nearest Army base in Columbus, Ohio, 56 miles away.

Being on his own in Ohio gave Rehnquist an opportunity to redefine himself, to leave any part of his old life behind if he chose to. Filling out his enlistment papers, the young man decided a change was in order. Rehnquist would give himself a new middle name.

Exactly why Rehnquist did this isn’t clear, although there is speculation: Chief Justice Roberts, who served as Rehnquist’s clerk and presumably heard the reason, said it was Rehnquist’s mother, strong willed and superstitious, who got him to do it: “The Chief was originally named William Donald Rehnquist. He changed his middle name to Hubbs, a family name, when his mother was told by a numerologist that he would have a successful career if his middle initial were ‘H.’”

Rehnquist bought into the superstition and found an ancestor for whom he could rename himself: his maternal grandmother, Alice Hubbs. Common law allowed the change as long as it wasn’t done for a fraudulent purpose, so Rehnquist reaffirmed his motherly bond and signed “Hubbs” to his three-year enlistment papers. He started using the new name. The “Donald” his parents gave him was left behind.15


Now he was an enlisted man, and a full-fledged participant in the Army’s pre-meteorology program. As Rehnquist later related it, he was assigned to Denison University to continue his meteorological studies, double-bunking in the basement of what had been a freshman dorm.16 “I had a good academic record in high school, but had never gone beyond plane geometry and had no physics.... I was hanging on by the skin of my teeth.” Eleven months later, Rehnquist was still at Denison when “someone  high up in the Air [Corps] brass realized that somewhere the people setting up the pre-meteorology programs had mistakenly added a zero to the number of weather forecasters that would be needed.” The program closed down, at which point Rehnquist and the others could make a choice: go to officer candidate school, or remain enlisted men and be sent to air bases. An iconoclast even then, Rehnquist thumbed his nose at becoming an officer.”I had had enough spit and polish for awhile and opted for the air bases.”

It was just another example of Rehnquist going his own way, said Roberts. “One of his many unconventional choices.”

It was still a time of racial segregation—the US military would not integrate its ranks until 1948. White soldiers received what were seen as preferential assignments. Rehnquist was sent to Will Rogers Field in Oklahoma City, where he got on-the-job training as a military “weather observer,” making hourly teletype reports and sending weather balloons aloft. After three months, he was ordered to Carlsbad, New Mexico. “What godforsaken country!” Rehnquist thought when he got there. “But after three months there, I had come to like it, and determined that, if possible, someday I would come back and live in the southwest.” After three more months, he was off to Hondo, Texas, and after a few more months he was on his way to Chanute Field in Illinois, about 130 miles south of Chicago, and then on to Fort Monmouth, New Jersey. “The program was designed to teach the maintenance and repair of weather instruments, but so far as I know none of us who successfully completed the program ever repaired a single instrument.” The war was all but over. Finally, in the summer of 1945, Rehnquist, now almost twenty-one years old, was ordered to North Africa: Cairo, Tripoli, Tunis, Casablanca.

The memories of each remained vivid. Tripoli, he recalled many years later, was “breathtakingly beautiful ... like something out of the Arabian Nights.” The Mediterranean was an intense blue, the buildings whitewashed stucco. “Every morning we had to look in our shoes to make sure there were no scorpions.” The Bay of Tunis, on the other hand, “was a giant cesspool with a perfectly terrible odor coming from it.” And Casablanca? “Too good to be true.” He made excursions to Rabat and Marrakesh, the latter “one of the truly spectacular settings of any setting in the world—you are sitting in the desert under palm trees, but as you look up you see the Atlas Mountains 10,000 or 11,000 feet above you, snowcapped. No wonder Winston Churchill liked to go there to paint!”

It was March 1946 by the time Rehnquist returned to the States on a Lykes freighter converted to a troop ship, eleven days at sea, sleeping in the hold with “hammocks five deep going all the way up to the ceiling. I was unlucky enough to get the top hammock, which was no fun when you are seasick.” Even though he’d seen no action, he still considered himself to be a modest contributor to the Allied victory: “I, and millions like me, learned to obey orders, do what we were told.”






THREE

“Hate Black”
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IN THE LATE WINTER OF 1946, the military obligingly discharged Sergeant Rehnquist at Ft. Sheridan, Illinois, a couple of hours by bus from the family home in Shorewood.

As someone who claimed to have learned to obey orders and do as told, Bill Rehnquist was playing seriously against type. He wasn’t ready to return home, and he certainly wasn’t ready to shovel the snow of a hard Milwaukee winter. After all, he’d just been to Casablanca and “realized that if you lived in the right climate, you didn’t have to shovel snow for four or five months a year.”

Rehnquist promptly stuck out his thumb and hitchhiked with an Army buddy to the West Coast. From Chicago they went out to Portland, then down to Los Angeles and back to Milwaukee. He returned on Memorial Day only to find his hometown still covered with several inches of snow from what the locals called a late-season blizzard. “Then and there,” Rehnquist “decided to seek a more equable climate.” No more frigid winters. “I wanted to find someplace like North Africa to go to school.”

There were palm trees on the Stanford University campus in Palo Alto, and so by the fall of 1946 was Rehnquist. He cobbled his finances together, relying on G.I. Bill benefits along with some scholarship funds and money earned by, among other things, running the breakfast shift at Encina Commons, the campus dining hall. “I had so many other part-time jobs, I can’t remember them all.” Rehnquist once again declared a major in political science, carrying his one semester’s worth of credits from Kenyon. But there  was a snafu in the registrar’s office. Instead of coming in as a second-semester freshman, Rehnquist was a second-semester junior; he had just three semesters to go. “I think they gave me credit for all sorts of very non-academic stuff,” he later recalled.
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As A SOLDIER IN NORTH AFRICA, Rehnquist had read The Road to Serfdom, the 1944 antisocialist manifesto written by Austrian free-market economist Friedrich A. Hayek. Hayek’s book was a libertarian broadside, forcefully arguing against central economic planning. With the world at war and debates taking place about the origins of fascism, Hayek made the case that fascism as well as socialism had common roots in governmental control: the loss of economic freedom inevitably led to the loss of individualism and inexorably to the state’s control over an individual’s right to property, prosperity, and political freedom.

Hayek’s book had an impact on Rehnquist, so much so that more than a half-century later he was still marveling at how Hayek “and a couple of his intellectual cohorts probably did more to counter the socialist brand of liberalism than any other writers of their time.”

Rehnquist’s strict libertarian outlook, molded by his parents and now deeply ingrained by the time he arrived at Stanford, soon would receive its first rigorous intellectual testing. The legendary Stanford professor Charles Fairman taught an undergraduate course in constitutional law, and Rehnquist was enrolled. Fairman was “a brilliant and imposing figure,” the Stanford alumni magazine reported, “a demanding teacher and exacting scholar of constitutional law and court history.”

The magazine quoted another of Fairman’s students during that time: he was “quite austere, but as you came to know him, the more you’d like him. He had a dry sense of humor.... He tended to teach in a very descriptive manner, trying to communicate to you how each justice had grown up, and what made him tick.”

Fairman became Rehnquist’s mentor and role model. Rehnquist recalled, with a grin, one of the first books that Fairman assigned. It was Fairman’s own, written just a few years earlier, a biography of Supreme Court Justice Samuel Miller. It was the first book Rehnquist ever read about the Constitution.

Fairman’s choice of Miller as a subject was not mere coincidence. The justice, appointed by Abraham Lincoln, played an important role in limiting the Supreme Court’s interpretation of the three constitutional amendments collectively known as the Civil War amendments.17 Fairman had a particular interest in the 14th Amendment, and in whether that amendment applied the Bill of Rights to the states. Fairman was certain that the historical record—the intent of the “founders”—proved it did not. The Stanford professor became a darling of the political right at a time of great racial upheaval in postwar America.

The debate about individual rights was as intense as it was timely, coming at the end of a world war waged against Hitler’s Germany, an explicitly racist totalitarian state. Americans were being forced to confront their own racial views, and racial segregation in the United States was under attack in the courts. By the time Rehnquist arrived at Stanford in 1946, Thurgood Marshall, director of the NAACP Legal Defense and Education Fund, was already mounting what would be the first successful challenge to segregationist educational policies in Texas; his unanimous victory in Sweatt v. Painter,18 in an opinion written by Chief Justice Fred M. Vinson, made clear that the separate-but-equal standard of the past was doomed.

The 14th Amendment spoke bluntly: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

As Fairman taught it, however, the debate was far from settled. In Rehnquist’s new world, Hayek’s doctrinaire views about individual rights now converged with Fairman’s. Both commentators saw inherent danger from an infringing central government. Fairman taught that the “privileges and immunities” referred to in the amendment were few, and he wrote a Stanford Law Review article on the subject in 1949 that is viewed as a classic and still is widely cited. Fairman’s narrow interpretation came through vividly in lectures to undergraduates such as Rehnquist. “He clearly taught that the   14th Amendment did not apply the Bill of Rights to the states,” a student of that era recalled.

And the lesson stuck; Fairman’s conservative views stayed with Rehnquist for the rest of his life, even when Fairman, perhaps, no longer saw their merit.19 Rehnquist’s 1973 dissent in Roe v. Wade,20 legalizing abortion, was squarely based on Fairman’s teachings: Rehnquist wrote that it was the founders’ intent to leave such matters to the states. And almost thirty years later, in a 5–4 decision21 holding that Congress lacked authority to enact the Violence Against Women Act, Rehnquist based his opinion on the “good law” of cases that the Supreme Court had decided in 1883, because they were decided by those “who had intimate knowledge and familiarity with the events surrounding the adoption of the 14th Amendment.” Rehnquist dedicated his final book, Centennial Crisis, written barely a year before his death, to Fairman, the professor “who first introduced me to the Supreme Court.” Fairman’s shadow seemed always to lurk as Rehnquist soldiered ahead.

In his time, Fairman lashed out at justices who didn’t read the historical record as he did, but he was at his most vitriolic in going after liberal Justice Hugo Black. Soon, Fairman’s obsession became Rehnquist’s.

Arriving at Stanford Law School a few years after taking Fairman’s course, Rehnquist would twice make the following journal notation about Fairman’s nemesis, now his by adoption, in bold capital letters:
“HATE BLACK”





Rehnquist made that statement, the first time with an exclamation point (!), in margin notations alongside his notes about Black’s opinions. The comment seems well considered, not an emotional outburst: it was  written carefully and then repeated a few pages later. It might also be misconstrued except for the obvious fact that Rehnquist’s note taking was about Black and Black’s fellow travelers on the Court whom Rehnquist called “the Black group.”

The first time he penned the words “Hate Black,” Rehnquist drew above it a finely rendered sketch of a human eye, all-seeing and wide open. Rehnquist was a detailed note taker and, unlike in later years (when his handwriting deteriorated to little more than a scrawl), he wrote in a fine cursive style. He also filled his journals with random jottings and sketches that revealed a sardonic wit. One cartoon featured a foolish-looking “Sir Basil Pimpwell”; another showed a grim-faced tax collector wearing a Fu Manchu moustache and a police badge in the shape of a five-pointed star, with “US” in the center. Rehnquist was entertaining himself. But he was also exhibiting an early interest in the personalities of the Supreme Court.

On a Court filled with outsized figures, none was more formidable than Felix Frankfurter—Black’s opponent on and off the bench. When Rehnquist wrote approvingly about a justice’s opinion in those student days, more often than not the respected justice would be Frankfurter, whom Fairman also favored. As much as Rehnquist’s disfavor of Black was a marker for a lifelong sentiment, so, too, was the approbation of Frankfurter that he first picked up from Fairman. Rehnquist would soon come to know Frankfurter, but he held the justice in high regard even before they met. Like his loathing for Black, Rehnquist’s admiration for Frankfurter endured to the end. As a justice on the Court, Rehnquist would adopt Frankfurter’s first name—“Felix”—and sign himself as such in letters to close family members.

In all, Rehnquist kept six journals while a student at Stanford and its law school. The private writings reveal a young man who already considered himself the cerebral peer of great legal minds. He had a vaulting ambition to engage in intellectual battle with them. Indeed, in debates taking place in his own mind, and on the pages of his journals, he already was doing so.

Possessed of an artist’s vivid imagination, Rehnquist tried to envision his future. Frankfurter, Rehnquist later claimed, told Rehnquist the clerk that “the one thing you absolutely should never do was to try to plan to be a member of this Court, because there was no way you could go about it.” But even before he got to the Court as a clerk, Rehnquist knew it was what he wanted. He already could see it, or at least thought he could. On one of  the last pages of his sixth and final Stanford journal, young Mr. Rehnquist, not more than twenty-seven years old, addressed a question to himself in the margin. In it he awarded himself an honorific, and there’s little doubt that he had in mind the fact that it was the standard form of address not just for judges in general but for justices of the Supreme Court:

“What now, Hon. W. H. Rehnquist?”






FOUR

Basic Moral Rights
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REHNQUIST SPENT HIS FIRST YEAR at Stanford in a nondescript dorm, called the Village, which was filled with business students. But he had a change of venue the following fall. In September 1947, with just one undergraduate semester remaining—thanks to the registrar’s clerical error—Rehnquist showed up at Encina Hall.

“Dorm” was decidedly a misnomer for Rehnquist’s new quarters. Stanford’s founder actually had modeled Encina Hall on a grand Swiss resort he’d visited in 1888. Drawings were rushed back to Stanford’s architect, Charles Allerton Coolidge. Within three years Stanford had its first building, “the grandest dormitory in the country,” Stanford’s magazine reported a century later, “an imposing four-story sandstone edifice with a stately lobby, huge dining hall and the luxury of electricity and hot running water.”

The place housed four hundred men, and from day one it developed a different reputation on campus: the Madhouse. “Student high jinks ran from annoying pranks to outright vandalism and violence.... Encina’s long, wide halls and cavernous stairwells encouraged student rambunctiousness. Throwing things into the lobby, from trays full of dishes to heavy furniture, became a favorite game.” The 1948 Stanford yearbook called it “Encina Asylum” and ran an accompanying picture of Rehnquist acting as dealer in a nine-man card game.

There were other signs that Rehnquist wasn’t letting academic rigors take much of a toll. In April 1948, he wrote a letter to the Stanford Daily,  taking the editors to task after they “implicitly” took sides in an editorial about the campus elections. Dripping with sarcasm, the letter was an early showcase of Rehnquist’s ability to craft an artful argument in furtherance of a principled stand, no matter how petty the issue:
To the Editor:

I would like to express my strong objection to the editorial in Friday’s Daily.


1. It seems to me to be a course of doubtful validity for The Daily to implicitly take sides in a student body election. Though there probably is no by-law to prohibit it, I believe that a majority of the student body would agree with me when I say that The Daily should be operated not as the private property of the editorial board but as a trust for the entire student body.

2. The piece implies (a) that student government is a matter of vital concern, only to be mentioned in reverent whispers, and (b) that student government, such as it is, requires another George Washington or Abraham Lincoln for student body president.

Both of these assumptions are erroneous. The importance of student government certainly cannot stem from the vast powers which it possesses. Whether Hustle House or Alpha Cholera is chosen to have a dance Saturday is a matter of undoubted interest, but hardly of commanding importance.

Isn’t student government important because it is practice [sic] in democracy? No. Those who make this claim confuse their means with ends. Men do not institute government in order that they run it democratically; rather they see that since the subjects for legislation demand that broad powers be invested in the national and state governments, democracy is the best means for controlling these powers. When, as in the case of Stanford student government, the subject matter on which the government operates is so microscopic as to be of little or no importance to anyone, democracy as a means or as a form loses its meaning.

Likewise, the office of student body president need not be approached with quite the humble respect which The Daily implies. From my observations, the prime requisite of the ASSU22 president is a genial manner   and a habit of saying “hello” on Quad. I would like to vote for a man who has not forgotten how to laugh at himself rather than one who is completely overawed by his own mouthing of meaningless phrases and impossible promises which pass under the name of campaign oratory.

I suggest that the editor relax or soon he will be eligible for Students Concerned.23 What our political campaign needs is fewer platforms and more free beer.





By the end of that academic year Rehnquist had collected not one but two degrees from Stanford, and soon would be on his way to begin a third, at Harvard. His shortened Stanford undergraduate stint—just three semesters—brought an undergrad degree in January 1948, along with admission to Phi Beta Kappa. Harvard had already admitted him to its PhD program in political science, but his studies there wouldn’t begin until September 1948. So, there was the matter of what to do with the idle semester that presented itself in the spring of 1948. Rehnquist decided to make the most of the government program to which he was entitled. “The idea of going out and going to work between then and September never really occurred to me when I had the G.I. Bill of Rights,” Rehnquist recalled, with a sheepish laugh, almost four decades later. “So I just arranged to get a Master’s degree in the time that was left, before I’d have to go to Harvard.”

Rehnquist titled his 100-page thesis “Contemporary Theories of Rights,” hitting the requisite length on the nose through a style that combined the worst elements of prolixity, turgidity, and pomposity—scores of words where just a few would suffice: “When we compare the emotional dynamism of the vast written literature on the subjects of philosophy and politics with that of the great tragedies in the field of drama, with the masterworks of art, and with the finest efforts of the great musical composers, we may well have misgivings as to whether the logical treatise method which has characterized almost all of philosophy since its inception can ever sufficiently grasp the human reality which is the nexus of the problems which it seeks to solve.” As a show pony for Rehnquist’s knowledge of political philosophy and his ability to deeply mine Roget’s, it was a tour de force. But the writing was as pretentious as it was lifeless. The twenty-three-year-old gave his   work plenty of ostentatious academic polish but none of the zing of the letter he’d written to the Stanford Daily a few months earlier. Still, Rehnquist’s opus, read alongside the opinions he later produced at the Court, revealed that his philosophy was already set at Stanford.24 Here was Rehnquist’s judicial nihilism as it first burst forth. A fully formed judicial canon could be seen in his theory that the most basic moral rights were, in essence, negative. In other words, the state had an inherent moral duty to refrain from certain injurious actions rather than an affirmative obligation to provide for certain needs.

As Rehnquist wrote it, freedom from coercion was the most fundamental moral right, but there were also a few others that he put into the same anti-coercive realm: freedom of speech, freedom of religion, and the right to due process. All the other freedoms were political—this would include civil rights, gender rights, privacy, and all manner of other freedoms that Rehnquist did not see as moral imperatives. He called these positive liberties, and they were not guaranteed. Because political liberties had no moral basis, they would have to await legislative adoption. The majority—or, certainly, their elected representatives—would decide the scope of those freedoms. And if the majority didn’t see fit to act? Well, then those other freedoms just would not exist.

Rehnquist was unyielding on this point throughout his life. To illustrate the post-Stanford stasis of Rehnquist’s views on moral rights, and how crisply Rehnquist drew the line between negative and positive liberties, consider the majority opinion that Rehnquist wrote in 1989, DeShaney v. Winnebago County Department of Social Services.25 The case raised the issue of what duty a government has to protect citizens who are not in the custody of the government against the violence of other private persons. Rehnquist’s answer: None.

“Nothing in the language of the Due Process Clause itself requires the State to protect the life, liberty, and property of its citizens against invasion by private actors,” Rehnquist wrote in DeShaney. “The Clause is phrased as a limitation on the State’s power to act, not as a guarantee of certain minimal    levels of safety and security.” DeShaney involved an abusive father who beat his young son so severely over a period of years that the boy suffered irreversible brain damage. Wisconsin social service officials knew of the abuse but did nothing. Rehnquist wrote for the 6–3 majority that the 14th Amendment’s Due Process Clause was a protection against unwanted government interference, and not an entitlement to government aid. He said the restrained actions of the Wisconsin authorities were correct, because being too quick to intervene would have its own price: a state actively intruding into parent-child relationships.

Rehnquist’s self assurance reflected the majoritarian homogeneity of Shorewood and the simplicity of an earlier time when white men ruled. With Rehnquist’s credo one didn’t have to connect many dots. It was a simple politico-judicial philosophy. Political majorities were free, but not compelled, to act upon their impulses. If you were not in the majority you could not expect protection against the majority’s views, except in the few narrow, negative areas.
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ON AUGUST 14, 1948, REHNQUIST LEFT Stanford and began the drive back to Wisconsin, his new MA degree in hand. There would be some important stops along the way as Rehnquist continued his self-education. He began a journal of the trip and, in a military manner, carefully noted times of departure (“0630”) and other significant occurrences (“flat tire just outside of Baker”). He meticulously drew maps to record each leg of the journey and, in his narrative, highlighted the major stops (Las Vegas: “Flamingo Club”; Grand Canyon: “magnificent spectacle”; Phantom Ranch: ”wonderful food, swimming pool”; Zion: “gas 33 cents a gallon”; Salt Lake City: “got me interested in Mormons”). Undeterred by his vagrancy arrest a few years earlier, Rehnquist was still camping overnight in places he considered fair game for squatters, and his diary recounts that he pitched at least one such camp on the courthouse lawn—”at 2100”—in the Old West town of Vernal, Utah. He was proudly carrying his Stanford master’s thesis with him, although he really didn’t expect anyone to have any great interest in it when he arrived home in Shorewood.

But he was wrong. Rehnquist’s Aunt Mamie expressed a willingness to have a look, “so I gratefully took it down to her house. She was the head of  the Reference Room at the Milwaukee Public Library, and her only interest in it was to see whether I had arranged the bibliography in accordance with the Dewey Decimal System!” So much for that. Rehnquist’s next stop was Harvard, where the twenty-three-year-old intended to begin working on a PhD in political theory.

Rehnquist’s solitary year at Harvard stands out for several reasons, not least for the disdain in which he soon held its liberal faculty. He kept no journal of his Harvard experience, but he apparently took a passionate, and quick, dislike for almost everything about Harvard and started looking almost immediately for a way to get back to Stanford. The sole exception to his overall phobic reaction was his delight in a course about the History of England between 1815 and 1914. Rehnquist simply admired the professor for bringing the characters to life.

When he arrived at Harvard, Rehnquist was on an academic’s trajectory. His goal certainly was to become a professor. Hayek’s writing was still on his mind and World War II still fresh in his memory. He wanted to pursue his own theories about the events that led to Nazism. Rehnquist was cynical about the Germans, believing they allowed themselves to be conned into a devil’s bargain, trading their freedom for a false sense of well-being. As Rehnquist saw it, the Germans enabled Hitler’s rise by giving up any real opportunity for upward mobility and economic freedom in exchange for “a firm assurance that their station in life would be maintained.” Harvard would prepare him, Rehnquist thought, to be a political philosopher, addressing issues—such as this one—that he considered “fascinating and necessarily at the heart of any discussion about what is the ‘good society.’” In short, Harvard would put his views to the test.

But his time at Harvard quickly led to disappointment and despair. He was disenchanted; his grades were poor; he disliked many of his professors. “I had a feeling there was more preciousness about the academic life than I would care for.” Rehnquist, not prone to show much emotion, even admitted that he was depressed. One of his law clerks later put it bluntly: Rehnquist saw academics generally as “liberal blatherers.”

“I did not very much cotton to most of my professors,” Rehnquist later confessed, and he certainly didn’t like the Ivy League. A Shorewood classmate recalled bumping into Rehnquist on the Harvard campus. “He said he just couldn’t take Harvard liberalism,” the classmate recalled. “It was just too much for him.”

Anxious to return to Stanford, Rehnquist converted his first year’s coursework at Harvard into another MA degree, which was finally conferred in March 1950. The year at Harvard was a walk-through. If Rehnquist ever wrote anything significant in the way of a thesis while he was there, the university has long ago lost track of it and Rehnquist never mentioned it.26


Looking for a way out of Harvard, Rehnquist “took some vocational tests which Uncle Sam paid for under the G.I. Bill of Rights. These showed that I seemed to have the greatest aptitude for being a lawyer, so I decided to go to law school.” That Rehnquist would so cavalierly make this decision based upon a vocational test strains credulity, particularly given his earlier enthusiasm at Stanford for Fairman’s course in constitutional law. Yet that was always his story, and as time went on it became lore.

In later years, Rehnquist would write that his deep disappointment at Harvard was “a blessing in disguise.” Returning to the Stanford campus to begin law school in the fall of 1949, he made lifelong friends that included Sandra Day and her future husband John O’Connor, met his future wife, 27 and generally found a law school that suited his need for orderliness and intellectual discipline. There were no “blathering” professors, just lectures that hewed closely to the casebooks.

William Baxter, a law school classmate who later became a Stanford professor, recalled Rehnquist as “a complete standout. When the professors got through abusing everybody and wanted the right answer, they would call on Bill.” The Stanford law school experience of Rehnquist’s day put a sharp focus on the nuts and bolts of torts, contracts, and property and an emphasis on memorization. Constitutional law was comparatively mundane; the Warren Court, with its soaring ambition, was not yet in session.

Rehnquist took scrupulous notes and seemed to absorb everything. Despite his earlier collection of degrees, law school, he later wrote, was his “intellectual awakening”:
It was the one time in my life that I can remember being utterly absorbed both in my classes and in talking with my classmates about the subject   matter of the classes. There is more than one law school dean or law review board member who will tell you that one of the biggest factors that goes into the making of a good law school is a good student body. You don’t really get any great intellectual stimulus from a teacher, however brilliant, if you don’t have some people to whom you can talk after class about the subject of his lecture that day. You don’t have to develop the frenzy of the study groups and “paper chase” to become deeply interested in the subject matter and still keep a balanced perspective on your life as a whole.





As usual, Rehnquist didn’t just excel but stood out—“outlandishly conservative and outlandishly bright” is how Charles Lane of the Washington Post described him in Stanford Magazine. “Articulate and abrupt” was Baxter’s characterization. Brash and ambitious, Rehnquist became editor in chief of the Law Review and graduated a semester early, in December 1951. He had the top grades in his class, according to Stanford, but not the number-one ranking that he might otherwise have earned: contrary to a legend that Rehnquist never tried to debunk, that accolade was unattainable because Stanford did not rank its law school classes at the time.






FIVE

On to Washington
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BY THE LATE SUMMER OF 1951, Bill Rehnquist was looking ahead: he was a semester away from graduating law school, and he was in the job market. There were nibbles from California law firms. His girlfriend and future wife, Nan, had just graduated from Stanford and could come along. But Rehnquist had his eyes on a different prize. He wanted to move to Washington, to become a clerk at the Supreme Court.

The law school graduates who went to the Supreme Court were the brightest of their class, and they worked long hours in slavish loyalty to their bosses, the justices. It was the clerks who read through the slush pile of petitions for certiorari28—each year there were thousands of appeals to the High Court—and culled those that might be worthy of the justices’ consideration. Likewise, the drafting of each justice’s opinions was typically handled by clerks.

The justices of the Supreme Court in 1951 contained a high proportion of judicial legends—among them William O. Douglas, Tom Clark, Felix   Frankfurter, Hugo Black, and Robert Jackson. Douglas was a rugged outdoorsman and individualist who helped clean up Depression-era Wall Street as chairman of the Securities and Exchange Commission. He had been on the Court since age forty and now was a vigorous fifty-two with a roving eye. Clark, fifty-one, was President Harry Truman’s attorney general and political confidant. Vienna-born Frankfurter, small and wiry at age sixty-eight, had been a Harvard law professor and was the Court’s resident intellectual. The liberal Black, sixty-five, was a politician who served two terms as a US senator from Alabama. He recanted his Ku Klux Klan past after becoming Franklin D. Roosevelt’s first appointee to the Court. Jackson, fifty-nine and another of FDR’s appointees, had been America’s chief prosecutor of Nazi war criminals at Nuremberg.

Then, as now, the justices pulled many of their clerks from the Ivy League. Rehnquist was anything but that, of course, but he had an “in” with Jackson that he intended to use as leverage.

Rehnquist’s connection to Jackson was a law professor named Phil C. Neal, who, though not much older than Rehnquist, already had quite a resume: Harvard College, Harvard Law, a member of the brain trust that organized the United Nations, and—this was key—a two-term clerk to Justice Jackson during the Supreme Court’s war terms of 1943 and 1944. The two men kept in touch.

Neal, who taught administrative law, was also a protege of Fairman’s. And, like Fairman, he thought he discerned something special in Rehnquist. Stanford law graduates had not been very successful in getting Supreme Court clerkships, but Fairman thought Rehnquist had a shot. “He was a very strong student, a pretty mature fellow.”

Jackson was making his annual pilgrimage to the Bohemian Grove, the two-week summer encampment in Monte Rio, California, where two thousand rich and powerful men—and only men—gathered for drinking, cigar smoking, and what they considered to be boyish, old-fashioned fun. On the trip, Jackson stopped off at Stanford; he was to dedicate the new law school building, and he also intended to drop by and see his former clerk Neal.

Neal told Rehnquist about Jackson’s planned visit and then abruptly asked Rehnquist whether he would be interested in clerking for the justice. “The suggestion came out of the clear blue sky, but of course I said yes.” An interview was arranged.

By Rehnquist’s own account, in his 1987 history of the Court,29 their meeting on the Stanford campus in August 1951 seemingly was a disaster. Jackson did most of the talking, opening with a question about Rehnquist’s Swedish genealogy and then reminiscing about some of the Swedish clients he had represented while practicing law in upstate New York. It was hardly an interview. After courteous thanks from Jackson to Rehnquist for having come by, “I walked out of the room convinced that he had written me off as a total loss in the first minutes of our visit.”

Rehnquist followed up with Jackson the next month, expressing his “gratitude for the privilege of talking to a justice of the Supreme Court” and politely inquiring about the clerkship: “I shall certainly be honored by whatever attention you are able to give my request for a clerkship.”

At first, Jackson didn’t offer much encouragement. “I shall probably not come to a decision until next spring, but I will advise you as early as I can.”

It was not the answer that Rehnquist wanted to hear or that he was ready to accept. Flouting conventional politeness, he wrote a respectful—but unmistakably tenacious—reply that put Jackson on the spot:
At the risk of presuming, I write to ask you if there is any possibility that you will make your clerkship appointment at a date earlier than you led me to believe in our conversation last August. At that time you suggested February as a possible time for decision.

My position as one graduating from law school this December leads me to make this request. I have in the past several weeks received offers of jobs with various firms in California. There is no doubt in my mind that my first choice would be the clerkship with you, but I trust you can see my point of view when I say that I am hesitant to decline an attractive vested interest on the chance of a mere expectancy materializing. Or, in non-legal terminology, a bird in the hand is worth two in the bush.

I realize that you must have numerous applicants for the position with you, and that considerations far more weighty than those set forth above must of necessity determine the time for selection. I trouble you with this inquiry as to the date of selection solely in order to help me with my own planning.





Rehnquist did not have to wait very long for his answer. By early December 1951, Jackson was feeling the burden of the Supreme Court’s workload. He didn’t think that his sole clerk, a young lawyer named George Niebank, would be able to keep up: “The work will become too heavy for one man sometime in the spring.” Rehnquist’s early law school graduation would fit Jackson’s plans perfectly—in short, because Rehnquist was qualified and available. “I will need an additional clerk by the first of March and could, perhaps, arrange to take one somewhat earlier. I felt at our talk at Stanford that you and I would get along pretty well together and, if we can make proper arrangements, I will be glad to take you on.” It was the first of what would turn out to be an improbable series of right-place-at-the-right-time twists in Rehnquist’s fortunes at the Supreme Court.

Rehnquist was pleased, and he responded at once. “I am available as of January 1.” He was willing and anxious to get there. “The opportunity represents the culmination of a desire nurtured thru [sic] three years of law school.”

But Jackson urged him to take the California bar exam first. It would be “unwise,” the justice counseled, “to pass up the first opportunity to try for the bar.” He reiterated the admonition a week later, urging Rehnquist to sit for the California bar while his studies were still fresh in mind. “The sharpest blade will soon get rusty from disuse.”

Jackson’s insistence that Rehnquist take the California bar forced Rehnquist’s hand. He had to admit that the promised jobs in California—his leverage for pressuring Jackson about the clerkship—were ephemera. Rehnquist wrote back to explain “exactly why I propose to act against your advice [.] I take the risk of burdening you with my introspection.”


I have decided under the circumstances not to take the California bar. I have never been sold on California as a place to either live or practice, though I have thoroughly enjoyed my schooling here at Stanford. Before I knew of my job with you, I had contacted several firms in New Mexico and Arizona, since the southwest has always been my first love as a part of the country in which to live. I received encouraging responses from some of them, and since notifying them of my tenure with you they have said that I should get in touch with them at the end of my term. I therefore feel reasonably confident that I will be able to get some sort of job in either Albuquerque or Phoenix, which would necessitate taking either  the New Mexico or Arizona bar. The California bar would do me no good in either of these states.... Realizing full well the import of your remark that even the sharpest blade becomes rusty from disuse (and assuming that it is applicable to my case at all), I cannot but feel that the sensible choice is to wait....



Jackson dropped the debate and told Rehnquist to just get to Washington. The Supreme Court clerkship was an almost unbelievable stroke of luck. Young Bill Rehnquist—brilliant, grasping (but for what, he knew not), restless, with a chip on his shoulder and something to prove—went home to Wisconsin and packed his ’41 Studebaker Champion for the drive east. The little car had no heater.






SIX

An “Unhumanitarian Position,” and Other Memos

[image: 010]


REHNQUIST’S CLERKSHIP WITH JACKSON ran from February 1952 to June 1953—a term and a half. When Rehnquist hit Washington in the middle of a snowstorm, a hospitable great-aunt gave him a bedroom in Washington’s Northwest section until he could rent his own apartment nearby, on Wisconsin Avenue. By then Nan had also come to Washington. Bill and Nan became engaged during his clerkship, and they were married in August 1953. But in the meantime, Nan found a short-term job at the new, and still very clandestine, Central Intelligence Agency. Keeping secrets would have suited her perfectly, for throughout her life she fiercely protected her (and later also her children’s) privacy. She not only shunned the limelight but also managed the considerably more difficult feat of avoiding almost any mention in Rehnquist’s letters and papers—a biographer’s frustration that would have delighted husband and wife.

Bill Rehnquist was awed by just about everything about the Court—its magnificent building across the street from the US Capitol; its Corinthian columns; the quietude of the Great Hall; the pomp and ceremony inside the courtroom. He soaked up the atmospherics. At the same time, his observations brought a quick and enduring judgment about what  he saw as the unseemly power of Supreme Court clerks to skew the Court’s decisions. Rehnquist stewed—as he had at Harvard—about the influence of a liberal elite.

What is interesting about Rehnquist’s time as a clerk is the ease with which he mixed in with the liberal crowd whose politics he obviously detested. Rehnquist disguised his condescension behind the role he adopted for himself among the clerks: the role of charming rogue. To Rehnquist’s young mind, the clerks as a group harbored “extreme solicitude for the claims of communists and other criminal defendants.” At a Court that already leaned to the left, Rehnquist saw the other clerks as a liberal cabal, even more so than their bosses. They were biased toward federal power at the expense of the states and had a predisposition against private enterprise. Indeed, his fellow clerks had “great sympathy toward any government regulation of business.” Rehnquist disdained them.

Even so, Rehnquist developed an easy-going, fun-loving persona that seemed genuine. Jackson’s archives yield a trove of photographs of a playful Rehnquist cavorting at one of the Court’s fountains or kicking back with his feet propped on the desk and a cigarette in his hand. In 1953, Rehnquist went so far as to spoof the Court with irreverent lyrics to Pish-Tush’s solo in Act I of Gilbert and Sullivan’s Mikado: The justices “Bill and Hugo ... Felix too” were “verbose and mum, and smart and dumb.” Thinking his thirty-eight lyrical lines to be very clever work, Rehnquist tucked them into an envelope and proudly mailed them to Jackson, who didn’t seem that impressed. The justice scribbled “No Ans” on the back and never replied.

This duality—the public mask of jollity, the brooding private man—remained the same throughout his life. As in later years when he returned to the Court as a justice, Rehnquist didn’t find it difficult to ingratiate himself with his colleagues. He had a chameleon-like knack for that, so much so that, in a 1996 profile in the New York Times Magazine, author David J. Garrow recounted how delighted all seven of Rehnquist’s colleagues were when they were interviewed by the American Bar Association in 1986 about Rehnquist’s becoming chief justice.30 The ABA reported that even “lowly paid” people at the Court were enthusiastic. “There was almost a unanimous feeling of joy.”31
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