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Introduction



We are a nation living with two sets of laws, one public law as guided by the Constitution and a second, invisible text that exists between the lines of that document. The Constitution specifies the ABCs, upholding public welfare and common defense with powers granted to the federal government that are excruciatingly limited and balanced so as to not infringe on the inherent rights of the people or the member states of the republic. Between the lines are the XYZs of the extraordinary, the charter of another realm, one beyond the reach of Congress, the courts, and the people; a system of federal preeminence and an executive preoccupation that possesses self-authored powers to govern in the hereafter, subtly reordering the relationship between the people and its government in the here and now.


This duality—codified through decades of deliberate concealment—purports to merely supplement the two-hundred-year-old doctrine that couldn’t possibly anticipate societal vulnerability to man-made and natural threats in an age of weapons of mass destruction and terrorism. But the implementation of the XYZs is not lagging in some legislative queue; it is already in place, the very essence of executive tyranny our forefathers feared. It is the elevation of common defense above public welfare, expediency turned into necessity, a subtle house of correction offering the illusion of security. This tug-of-war has been ever present during our lifetimes, the shining promise being that someday we will return to the application of the basic principles enshrined in the Constitution. Yet we are not going back. The soul of our nation, the principle of individual rights upheld by the union of constraints on executive and government power, is at risk. At no point in our history have we faced a challenge like the one we face now, a wholly permanent state of martial life hidden in fine print, secrecy, fear, and the dream of guaranteed physical protection.


I became interested in underground government on the day John Hinckley, Jr., attempted to kill President Ronald Reagan in 1981. Then a young Washington analyst and budding expert, I was called upon to comment in the news media about how the country was run amidst chaos. Over the years, I researched and wrote about the world of what-if, my heart pumping as hard when I discovered some vague piece of the puzzle buried in budget documents and government reports as when I drove out to some Washington suburb to take a look at an invisible hideout.


I was never seized with a fear of nuclear war during this period, so I fell into the camp that saw “continuity of government” as more comical than sinister—more the latest incarnation of duck and cover and Bert the turtle, much closer to Dr. Strangelove than Seven Days in May—a waste of money perhaps but not really dangerous. It seemed common sense to me that plans should have been made for managing the nation if a president was murdered, especially in the nuclear age. But I was swept up in the conventional wisdom that there was a twisted and unbalanced militarism behind Secretary of State (and retired general) Alexander Haig’s infamous “I am in control here” proclamation, not really able to see or articulate the larger system of emergency procedures that seized greater import.


Three decades later I could adeptly recount both the history and continuity of these preparations for control after catastrophe: priorities and procedures that seemed to persist through Republican and Democratic administrations, conservative and liberal, peacetime and wartime. But there was one huge difference after 9/11: these secret procedures and plans weren’t just geared toward the possibility of Doomsday, for some single and distant final event, because Doomsday was now every day.


Something new was going on, much of it explained in Top Secret America, the Washington Post newspaper series and book that Pulitzer Prize–winning reporter Dana Priest and I collaborated on for three years. The basic premise of that investigation was that the post-9/11 civil defense industry was not only bureaucratically but geographically transforming the nation. The lights had never gone out in many of the facilities that had been used during the Reagan years and before; others were reintroduced, the government urging the news media to keep their locations secret from al Qaeda even though a good number of them, such as Mount Weather and Raven Rock, the primary civilian and military underground bunkers just outside Washington, had been mentioned in numerous books and articles in years previous.1 And while the old initials and logos remained, there were some notable new acronyms and euphemisms that hinted of secret activities down vaporous paths.


Among the phrases that caught my attention as I dug through documents and spoke with sources after 9/11 was “martial law.” Mentioning the possibility wasn’t new, yet martial law hadn’t been declared on the day of the attacks, nor during the darkest days of the Cold War, and it seemed the stuff reserved for other countries or conspiracy nuts. On the other hand, General Tommy Franks, the commander of wars in Afghanistan and Iraq, gave an interview in, of all places, Cigar Aficionado, saying that if terrorists struck the United States with weapons of mass destruction, the country would likely discard the Constitution for some kind of military government.2 Not exactly the ravings of some 9/11 denier or Internet paranoid.


Then there was the word “extraordinary”—in theory, not exactly something to ring alarm bells; the government throws around terms like “extraordinary” to mean just about everything and anything. But when it came to the classified world, I was increasingly seeing the word attached to something very specific, a term on a very particular continuum (as military briefers like to say) that starts on the left as peacetime (what is sometimes labeled “steady state” on briefing slides, or “temporary circumstances,” since technically there is no peacetime anymore) and then moves toward a middle ground of “crisis” and then over to “emergency” conditions three-quarters down the line before becoming “extraordinary” as it scrapes the right edge.3 Variations found in new homeland security documents and congressional testimony included “rare circumstances,” “extreme circumstances,” and “gravest possibilities.”


Curious, I followed up with a multitude of sources, many high-ranking and some even in positions where they would have to know, but got only a lot of vague dead ends. A few dropped hints, others communicated with me in the cautionary and disapproving way I had grown used to when reporting on the secret world, or began to speak in tongues in such a way that placed more dark alleyways on the same grid. Several insider friends, some of whom I had been familiar with for over thirty years, said frankly that they didn’t know anything. It was a maddeningly thorny cul-de-sac.


I might have given up on my quest to understand martial law and the realm of the extraordinary except for one thing: I was also hearing a biased supposition from so many—including many on the inside—that anything as diabolical as plans for martial law and “all that stuff” surely was the creation of the Bush administration and its engagement with the “dark side.”4 Now, that I knew wasn’t true: continuity and preparations for the possibility of martial law weren’t new and weren’t an invention of 9/11. The Reagan team had dusted off Eisenhower programs, renovating and testing plans and procedures as part of their strategy to fight and survive a protracted nuclear war. During the Clinton years, terrorism and weapons of mass destruction and even a society-ending Y2K scare became the new justifications for another flurry of codification. And those convinced that this mentality was peculiar to the Bush administration would have been flummoxed had they realized that Obama and company worked not, as promised, to change course but merely to make the extraordinary perhaps more palatable and friendly for consumption by a nation of hopers.


Nevertheless, many intelligent people continued to believe that the dastardly plans for a military takeover were perpetrated solely by Bush and Cheney schemers, or the neocons, or the unbridled work of some evil cabal within the FBI, the CIA, the NSA, or some other three-letter agency. Surely the conspirators were the military-industrial complex—what we now called merely “contractors”—and the corporate greedy; or mysterious men with secret powers and multifarious motives working in the shadows à la The X-Files. Given the Obama campaign’s refutation of the “Cheney way,” any documentary traces of martial law and the “extraordinary” were widely seen, and presented as, the detritus of the previous administration or, more sinister, evidence of a secret government beyond Obama’s reach.5


Then it dawned on me that my search for proof of some cabal administering decades-old contingency plans was too narrow. The term “martial law” is alarming and alluring as an ominous story line, but the truth seemed to be that there was some “state of” that we were already “under” that wasn’t quite that, and even more, was intentionally and subtly constructed to avoid either direct military rule or the necessary societal recognition and acceptance that constitute the law.


Martial law might someday be implemented, I surmised, but even if what Tommy Franks indelicately referred to did transpire, what would be implemented would surely be far less Hollywood in its drama or even less consequential in a civics sense than whatever unimaginable event would have had to unfold to necessitate it. And martial law as an ultimate and unfortunate possibility really requires no secret preparations. Civil laws, even unclassified military regulations, could carefully define what might trigger its imposition and what would terminate it and set the conditions for a return to normalcy. Surely if Washington can be attacked, the expectation of the citizenry must be that the government prepares? And though there is a hallowed tradition that dictates the separation of a federal standing military from American civil life, who among us is hurt—even aggrieved—if the most respected institution in American society steps forward or takes the handoff in a national moment of need?


If I couldn’t answer these questions, any inquiry into the underground and martial law was just pandering to the paranoid or the headline-hungry.


There were other questions, too. If some unlegislated program persists for over sixty years, even if it is under secret rules, haven’t Congress and the people in absentia made it common law? We live with our nation at war but there is no draft, no wartime rationing, no overt or obvious curtailment of our freedoms; beyond the dollar- and-cents reality that a good chunk of one’s federal income tax payments help fund the troops, people can choose to stay completely uninvolved. In exchange, we go about our lives, giving those who do the fighting license to care for the eventualities. And therein lies the issue: license to what? There are those who are charged with protecting the country from nuclear attack, from a terrorist strike with a weapon of mass destruction, charged with maintaining continuity of government and dealing with national calamity. They are responsible for maintaining the last line of defense. Yet what if a terrorist managed to explode a nuclear weapon, or spread a society-killing virus? What would happen? How do we create internal security when we also have immutable freedoms of religion and assembly and speech that are supposed to prevent the government from overtly probing who is a trusted American and who is not? How can there be effective oversight and even journalistic relevance when we are told that the cost of transparency for our society might be greater vulnerability, thus ultimately undermining the very transparency that makes us uniquely American? How can we maintain the distinction between what is military and what is civilian—possibly the most important task of all, since the scourge of terrorism gleefully ignores that very distinction? Indeed, how can we maintain the distinction between who is a combatant and who is not when everyone is needed, whether in uniform or not, to be part of the forces of vigilance and order? (Meaning that whoever chooses not to be involved in the security of the homeland is also potentially suspect—including those who might dare to criticize the military and intelligence communities.) How do we have a civil society when the presumption is that the order and hierarchies associated with the military are needed for our very survival? And how do we adhere to the Constitution’s crucial distinctions between federal and local rights and powers—particularly police power—in an age when purported threats are considered all-encompassing?


When I took all of these questions into account, I realized that thinking strictly of some imposition of booted martial law had made me oblivious to the fact that such an appropriation had already occurred—not martial law, but martial life. We live in such a state characterized by an underlying ambiguity regarding what is military and what is civilian, what is federal and what is local, what is external and what is internal security, what is public and what is private, what is war and what is peace. It did not come into being with 9/11 or the Clinton-era war against al Qaeda or even the second Cold War under Reagan. Instead of being tied to a single incident, martial life is more the product of political accretion than diabolical edict—something akin to too many greenhouse gases in the atmosphere, too many hormones or chemicals in the food, national obesity. It is not written down somewhere as a specific plot, a step-by-step guide to deposition and seizure; and it is not the intentional product of the accumulated consent of the governed. Even among experts, it is not generally seen or acknowledged. On some level, it is the product of ignorance—and manufactured complexity.


When we think of a coup, the image that comes to mind is a general standing behind a podium, his country’s flag as backdrop, explaining that for the sake of the nation the military has been forced to step in, that as soon as law and order have been restored… This is the nightmare but also a figment of the imagination for America; it would and could never work and would never happen. The government—and here I mean the executive branch of the federal government—can’t overtly sweep aside the Constitution, and those responsible know it. But an unelected elite that cares for secret law, what I refer to as the executive agents, instead administers a dual system, one that they think is fully justified to deal with extreme contingencies. Their system is designed to comport with the requirement that the XYZ and exceptions to the Constitution not interfere with the ABCs of American law. Yet over the years, the XYZ has changed how we live day-to-day, the ABCs.


Only rarely does America get to meet its executive agents. Powerful deputies like Oliver North and John Poindexter have publicly emerged in scandal and others like Robert Gates or Colin Powell have risen through the ranks to serve in executive agent positions before becoming the principals themselves. Most are wholly invisible civil servants and retired military and intelligence officers, men and women who toil away for years out of the spotlight.


Today and any day, all across the government, these executive agents—one step down, one step away—hold the innocuous titles of counsel, special assistant, principal deputy, assistant administrator, executive secretary, secretarial officer; and they are just one door behind the front office, their power established by direct access—I work for the secretary, I work for the president—and confirmed by being read into the special-access programs, by membership in certain committees, by inclusion on certain lists, all with the mightiest of speed dials.


The presence of such men (and they are almost always men) is noted from time to time, sometimes with a raised eyebrow, even a shiver. To mollify a cantankerous and suspicious citizenry, the government goes on a binge of reassurances: privacy and civil liberties offices constellate officialdom, presidential decrees and directives enforce this or that right of the people, promote transparency and all the other do-goods of government. Enhanced training of police and security monitors and record keepers is undertaken to teach the legions and their auxiliaries not to profile, not to pay attention to political views, race, ethnicity, or religion when considering dangers. The intelligence community promises it is not spying on innocent Americans. The FBI pledges that it does not act without reasonable suspicion and a legal predicate. The military goes out of its way to reassure that it operates always in subordination to civilian authority, that it has no real interest in being in charge.


And here’s the thing: I believe them.


The vast majority in government have the best of intentions and perfectly follow all of the ABCs of American law and life. Yet they are not part of the Program. The Program is the overseer of this world between the lines, an entity and group, but neither conspiracy nor secret puppet master. To conceive of what the Program is, think Wall Street. It is a place, but it is also allusively the entirety of interests. It is made up of the equivalent of banks and financial institutions—departments and agencies of government—but it is not ruled by one man or even one committee, yet it acts in unison and with united purpose according to written and unwritten rules. That is the Program.


The Program oversees the chronic state of preparation for the national XYZ, a safeguard and mirrored system where command is not held by an elected official, nor a general, nor a public figure of the president’s Cabinet, but instead a now-permanent and between-the-lines governing continuum—that is, above and beyond the elected. There are actual secret plans, and there are men and women charged with the task of carrying them out, a uniquely American Coup, carefully constructed to avoid the stain of military rule.


This is a regime change justified—as undemocratic regime changes usually are—on the basis of national security and necessity, and those in favor of it make sense if you put aside the fundamental basis of American freedom. For example, on some level national and standardized responses and communications protocols during conditions of emergency and survival are the most practical and neutral of measures: it would be pretty ridiculous if an out-of-town firefighting crew arrived to save your house only to find that the hydrant didn’t fit their size hose. But “local” is also not just some cookie-cutter term vacated by national homogenization. “Local” is first and foremost the very project of federalism. The term “martial law” has such an ominous ring to it precisely because this is America, a country founded upon notions of civil government, of civil liberties and individual rights. So then “martial life” also has to comply with the American design and Constitution, guaranteeing all of those rights.


There is no American image more powerful than the constitutional defender, whether suspendered and stentorian with well-thumbed little book in hand, or bandana-and-camouflage-clad with gun rack and DON’T TREAD ON ME bumper sticker. There is also likely no greater political expletive in America than “unconstitutional.” Every president, every Cabinet and sub-Cabinet member, every member of Congress, every judge, every state official, every officer of the law, every sheriff, every commissioned and noncommissioned officer of the United States of America swears allegiance to the Constitution: to preserve, defend, and uphold it. And though amended a number of times and itself a living document, the Constitution embodies an undeniable set of ideals, with literal (if not sometimes outmoded and conflicting) rules cherished for their ability to protect immutable rights and constrain government power.


While the government swears and pursues constitutional adherence, the Program and its executive agents care for the nation. After five decades and many trials, the Program is steeped in lessons learned, the most essential of which is the peculiar paradox of its own existence and survival: the nation will survive, constitutional government will persist, no matter what, even if that means that an unconstitutional, extralegal system must be kept apart, and often hidden, from the nation’s lawmakers and the people, a system that itself alters the very laws of the nation. The Program can’t be allowed to alarm or activate a freedom- and Constitution-loving citizenry by openly taking away rights or codifying something as nightmarish as martial law, yet it needs at the same time to shepherd the very citizenry it protects into a state of voluntary thralldom and permanent duty so that the citizenry will accept living in more pleasing equivalents.


It is for now an exaggeration to say that we have destroyed the country in order to save it, and it is way too simplistic to merely argue that if we spent less—or more—that security would be within reach and the executive agents would be out of a job. Similarly, the issue is not simply the enemy or the nature of warfare; the state of martial life is in some ways postenemy and postwar, requiring neither for its sustainment; the blurring of borders, the loss of true distinctions between military and civilian, define a very tangible state of being that, because it is based on uninterrupted fear, is uninterrupted regardless of actual threat.


The very real predicament—and the danger—of a nation permanently at war is not just that there is no room for anything else, that there is nothing else of priority, but also that a nation constantly at war is just that, one perpetually awaiting and thus preparing for the next battle.


Perhaps the only bright spot is that the obsession with and need for continuity make the executive agents fearful citizens as well, and though they are searching always for a promising and functional model, they are also uneasy with the unchanging state of being and the constancy of war. It is that personal and family vulnerability that is the key to change: if all of society is vulnerable, if America is an undifferentiated battlefield, if there is no safety even for their own, given all of their efforts, perhaps a different paradigm of safety will emerge. If we can rebalance military and civilian with a new distinction between the two, then we can also start to make a stab at weakening terrorism while strengthening the nation.


This book is the story of how we arrived at this moment, and of the system that maintains this dangerous status quo. It focuses on several events in recent years that have acted as X-rays, revealing the internal organs hidden by the corpulent flesh of federal bureaucracy and pronouncement. That hidden system is populated by many good people who care deeply about America, but in the course of their work they have changed what that “America” actually means. In the end, theirs is not the America spelled out by the Constitution. Their America is not rooted in the fundamentals of democracy and freedom. And while their America may protect its infrastructure and workings, the disregard for the lives and aspirations of the people contributes to the corrosion of its soul.















CHAPTER ONE



Between the Lines




The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


TENTH AMENDMENT TO THE CONSTITUTION




The sealed outer envelope identifies the sender: the Executive Office of the President. The name of the addressee—a Cabinet officer, an agency head, or one of their deputies—along with a unique number in the top right-hand corner, augmented by an unclassified short title of the contents, is on the bottom right. A second opaque envelope inside has a prominent security classification stamped on top and bottom, front and back, and the notation: “TO BE OPENED BY THE _____ [designated official].” Inside the double-sealed wrapping is a government Standard Form (SF) cover sheet: SF 706 for Top Secret and SF 712 for Sensitive Compartmented Information, clipped to the enclosures. If the contents are associated with an even more secret Special Access Program, or SAP, as it’s called in the supersecret world, a specially colored and printed card stock is used.


Scores of such envelopes are scattered throughout the federal government, from the Pentagon to the Environmental Protection Agency, locked away in briefcases, in personal safes and office vaults, with duplicates located in bunkers and emergency relocation sites. The master index is cataloged at the office of the White House Counsel and at its subordinate Program Coordination Division.1 Every first Monday of the month, the sets of envelopes are inspected and inventoried. Once a year, the entire contents are reviewed and authenticated, any new, expired, or modified ones replaced.


The most sensitive correspondence is made up of one-of-a-kind letters written to the vice president, Cabinet members, agency heads, and even some private citizens—“Emergency Designees”—each document (affixed with the president’s signature and seal) expressing the president’s wishes and assigning the bearer some specific delegation of responsibility under circumstances of national calamity.


A level down on the hierarchy, the remaining envelopes contain Presidential Emergency Action Documents (or PEADs), similar yet more broadly written delegations and orders to government agencies and military commands. They include standby legal authorities and not-yet-issued executive orders prewritten to guide the nation during an emergency.2 One step below the PEADs in sensitivity are emergency action packages (EAPs), and one step below the EAPs are major emergency actions (MEAs)—both commonly called “emergency actions”—each in turn subject to wider and wider circulation but still as tightly controlled.3 All of these, too, are collected and processed at the Program Coordination Division. Regardless of acronym, none of these instructions are meant for either public consumption or legislative affirmation and codification.


They do, however, presumably have the public in mind: what is formally known as “emergency action” was first introduced during the Truman administration in 1952,4 but what is the antecedent of today’s Program was really created by President Eisenhower, the first president to grapple with the real possibility of rapid global annihilation. The Program was never one place or one person, one administration or one party, or one side of the political spectrum.


If, it was posited, Washington were wiped out in a Soviet nuclear attack, with presumably the federal government gone as well, implementation of the Program would be essential if the United States was to survive. In fact, the Soviet Union might forgo a first strike in the first place if it couldn’t guarantee itself a crippling blow on America. At least that was the Cold War theory. The scores of secret presidential instructions were a start in preassigning the responsibility for decision-making, mobilization, and constitutional governance. But there was no way then, and even less way today, that letters from the Oval Office could cover all contingencies and complexities.


Preventing a Soviet strike was predicated on the fact that even if Washington lay in ruins, administration would continue—if not “the Administration.” Regardless of who is president or the political status of the nation, regardless of ongoing visible or invisible wars, regardless of the likelihood of attack, the Program would endure, a living organism of documents and envelopes continually being drafted, reviewed, redrafted, approved, signed, and distributed, a hush-hush back-and-forth played out by a select class of national security professionals—executive branch elites, some known officially, others unofficially, as “executive agents”—a system of governance that exists to preserve constitutional government while at the same time existing between the lines of the Constitution.


From Eisenhower to George H. W. Bush, the Cold War meant massive amounts of resources devoted to civil defense. In practice, this entailed not just military buildup but the development of a class of government experts outside public institutions and beyond constitutional rules. The fact that these men were unelected was seen by many of them as a plus: they were above the political fray, rationalists in an age of equilibriums and zero sums. And because the arrow of history meant ever-increasing complexity, their expertise made them ever more essential. Surely America would want its most experienced, most prepared, most practiced citizens at the controls come disaster.


Providing for the common defense is so basic a government obligation that the framers explicitly said so in the Preamble to the Constitution.5 When George Washington became the first president in 1789, “common defense” meant defending against Native Americans or foreign invasion. Military forces—and this included various state militias—were raised to defend the country against England, France, and Spain, the latter two holding claim to huge tracts of what is today the United States. When the threat of an external enemy disappeared, “common defense” became “national defense,” a term that persisted until 1945, when Congress decided that the word “security” connoted an activity more expansive than just military affairs.6


And it did. The National Security Act was passed just two years later, creating the underpinning of today’s federal organization. There were already a multitude of nonmilitary agencies—the FBI, the Coast Guard, the Secret Service, the Central Intelligence Group (predecessor of the independent CIA), and the Atomic Energy Commission—with a hand in the constitutionally invisible. The new legislation expanded the cloak; lines like “such other functions and duties as assigned” in the National Security Act of 1947 would be used to codify CIA covert action without ever mentioning a mission, yet while academic and policy volumes galore explored the nuclear chokehold and covert operations abroad, the implications for domestic action and the domestic exceptions were hardly even noticed.


As “common defense” and even “national defense” as terms disappeared, “civil defense” lingered on.7 Ironically, the first government office created, even before Pearl Harbor, was called the Office of Civilian Defense, but that soon changed. In the words of one official history, from the very beginning three sets of enduring conflicts colored the discussion: the place of civil defense in the national security; the division of responsibility (and the relationship) between the federal government and state and local governments; and the question of extraordinary powers.8 Truman’s National Security Resources Board initially asserted that state and local governments would become the “field army” of civil defense,9 but the states balked and big-city mayors decried the absurdity of mass evacuation.10 Subsequently, a Forty Years’ War began over the value and loci of civil defense in the nuclear age. Schemes of fallout shelters and mass evacuation and “highways for the national defense” barely survived spates of disgust at the national icon of government absurdity. In the twenty-five years between passage of the 1950 Civil Defense Act and the end of the messiness of Vietnam, “little firm agreement on, or widespread understanding of, the most appropriate ways to organize either the functions of planning and preparation or the emergency operations that would be required in the event of an attack” was concluded.11


Civil defense as a concept, then, has muddied the waters from the beginning of the modern era because “civil defense” has always been meant to boost public morale and mobilization, in the process mixing what is practical and mystical, what is military and what is civilian, a fuzziness accentuated in the heightened mania of the post-9/11 world.


The declaration of martial law in New Orleans probably helped to save the United States of America.


Not in 2005 during Hurricane Katrina, but in 1815, when Louisiana, barely three years young as the eighteenth state of the Union, became the final battlefield in the War of 1812. Superior British forces who were emboldened after repeatedly triumphing against militia and federal troops alike, after successfully attacking the nation’s capital and torching the Capitol and the White House, and now reinforced by battle-hardened men with the end of the Napoleonic war, were headed for New Orleans. Believing that the odd mixture of whites, Creoles, and free blacks in New Orleans would prefer independence or even a return to colonial rule to staying part of the United States, the British plan was to move up the Mississippi River from the Gulf of Mexico, severing the north-south supply route and separating the west.


General Andrew Jackson—Old Hickory—arrived on December 2, 1814, to command the city’s defenses. When the Louisiana legislature hesitated to suspend the writ of habeas corpus (the legal right to be brought before a judge after arrest),12 and fearing that they might capitulate to the British, Jackson proclaimed “strict martial law,” placing all policing and civil matters under his authority. Jackson forbade the legislature to convene and ordered the governor of Louisiana to take field command of the militia in federal service. Everyone entering the city had to check in with Jackson’s adjutant general, and no one was allowed to depart without his or his staff’s approval. No vessels were permitted to leave the surrounding waters without approval. Streetlamps were to be extinguished at 9 p.m., and a strict curfew was imposed.13


Jackson cobbled under his command the most unlikely collection: US Marines, two regiments of federal infantry, navy vessels and gunboats; Louisiana, Kentucky, Mississippi, and Tennessee militia; New Orleans riflemen and volunteers; French exiles from Napoleon’s army; “free men of color” from Santo Domingo and Haiti; a company of Choctaw Indians; even pirates from Jean Lafitte’s Baratarians, until then enemies of the United States but now partners in its defense. Under martial law, every able-bodied man except British subjects was called to do his duty; even the old and infirm were formed into reserve units or compelled to join the police force. Some out-of-state volunteers arrived without arms or uniforms; under martial law Jackson directed the mayor to have houses searched for arms, taxing the population to buy woolens to clothe the newcomers.


In fierce fighting from December 24 through January 8, thousands on both sides were killed and wounded. Peace between the two nations was actually negotiated in Belgium in the middle of the battle,14 but official word did not reach Jackson and he kept the militia and the city of New Orleans under martial law until March 12, 1815.15 The war now over, Louisiana state legislator Louis Louaillier questioned the continuation of martial law. Jackson would hear none of it, still wary of a British return and not completely trusting the loyalty of the local Creole population. He ordered “French subjects” to leave New Orleans. Louaillier fired back in a newspaper article: “It is high time that… the citizens of the state should return to the full enjoyment of their rights… we are indebted to Gen. Jackson for the preservation of our city and the defeat of the British, we do not feel much inclined… to sacrifice any of our privileges.…”


Jackson ordered Louaillier arrested on charges of inciting mutiny and disaffection in the army. A federal judge ordered him released, but the general refused. Louaillier’s lawyer obtained a writ of habeas corpus, and a US District Court judge hearing the case ruled that martial law was no longer authorized. Jackson responded by having the judge arrested and jailed for his alleged complicity in aiding and abetting mutiny. Louaillier was later acquitted, the final taste of martial law coming when the court ordered Jackson to pay a $1,000 fine for contempt. Once revered, Old Hickory was now in such poor repute that the Louisiana legislature’s resolution thanking the troops for their defense of New Orleans did not even mention the commanding general.16


One hundred and twenty-six years later, martial law looked much the same. On December 7, 1941, after the Japanese attack on Pearl Harbor, Hawaii’s territorial governor, Joseph B. Poindexter, declared martial law on the islands and suspended the writ of habeas corpus. Under Poindexter’s order, approved by President Roosevelt five days later,17 military courts were given the power to decide cases without following the rules of evidence or sentencing laws in determining penalties. Walter C. Short, commanding general of the territorial command, issued a proclamation announcing that he was assuming the position of military governor of all of Hawaii. Around the territory’s main islands, army troops took up positions, airports were occupied by the military, beaches were covered with obstacles, blackouts and curfews were extended; there was even censorship of news and mail. All courts were closed, and military personnel were authorized to arrest, try, and convict civilians in all matters of what was formerly civil law. And of course Japanese-owned businesses and publications were shut down completely; residents considered dangerous or suspicious were detained; citizens of Japanese descent were required to register. (Only the presence of over 100,000 Japanese-Americans in the Hawaiian territory stood in the way of a plan to expel them all.) The period of martial law that the governor assured everyone would only last a short time continued until October 24, 1944—three years—and Hawaii was designated a military area with limited civil law until July 11, 1945.18


As in New Orleans in 1815, though, the judiciary was quick to question the extent and duration of martial law and particularly the application of military courts to civilians. In the case of Lloyd Duncan, a civilian shipfitter charged and sentenced for assaulting two military guards at the Pearl Harbor naval shipyard, the United States Supreme Court later heard his challenge under habeas corpus. The court held that extension of martial law so long after the threat of invasion ceased was intrinsically illegal; indeed, Chief Justice Harlan F. Stone stated in a concurring opinion that if the bars and restaurants could reopen within two months after the attack on Pearl Harbor, it was hard to see why the courts could not also reopen.19


Martial law was declared again in New Orleans during Hurricane Katrina. Mayor C. Ray Nagin signed an executive order officially giving the city government the authority to commandeer or use any private property; to direct and compel evacuation; to suspend or limit the sale of alcoholic beverages, firearms, explosives, and combustibles. “It… empowered us to take all necessary steps to ensure that no looting or arson occurred and it gave me the power to suspend any ordinance that was in effect,” Nagin later wrote, giving power as well “to the police chief to take command and control of all law enforcement and military officers in the city.”20


Of course it did nothing of the sort. The mayor of New Orleans didn’t have the authority to command any military officer—National Guard or federal—and no mayor can lawfully order martial law in America. Soon enough, however, the news media reported that “martial law” had indeed been declared,21 a tidbit picked up by watch officers at the befuddled Homeland Security Operations Center in northern Virginia, who rushed to inform the White House Situation Room. Two hours later, the watch officers came back with their tails between their legs.22 A law enforcement emergency had been declared, not martial law. The mayor could order closings, set curfews, and suspend liquor sales, but civil law persisted.


Then White House press spokesman Scott McClellan further confused matters, telling reporters that “at least in parts of Mississippi and Louisiana, there has been [sic] declarations of martial law in certain areas.”23 That evening, Louisiana governor Kathleen Blanco stoked the fires even more, announcing the arrival of 300 soldiers from the Arkansas National Guard. The troops, she said, were “fresh back from Iraq, well trained, experienced, battle-tested, and under my orders to restore order in the streets. They have M-16s and they are locked and loaded. These troops know how to shoot and kill and they are more than willing to do so if necessary and I expect they will.”24


“Do we need to impose martial law?” President Bush asked the active-duty Katrina Joint Task Force commander, Lieutenant General Russel Honoré, in a morning videoteleconference after Blanco’s locked-and-loaded remark during what seemed like the worst of Hurricane Katrina. “No, sir,” Honoré replied. “We can handle the situation as we have it.”25


Nevertheless, martial law continued to be bandied about as either fact or the next step along a continuum of federal action. Speaking to reporters at the Pentagon on September 3, Lieutenant General H. Steven Blum, head of the National Guard Bureau,26 tried to clarify matters: “Martial law has not been declared anywhere in the United States of America. That keeps continually being erroneously reported,” he said. “An emergency condition exists in parts of the states and there are curfews that are being enforced by the existing civilian law enforcement agencies.”27


Compared with FEMA’s dismal performance—and that of so many other civil agencies—the military looked mighty organized and decisive. Yet the universal assumption of a need for greater military command or a federal takeover was contrary to what every military commander who was on the ground—National Guard and active-duty—believed. Honoré later told congressional investigators he didn’t need any more authority.28 In fact, Honoré thought a large-scale federal military deployment would only complicate an already complicated logistics puzzle, just in receiving, housing, and sustaining the incoming soldiers, given the particular geography of New Orleans. General Bennie Landreneau, head of the Louisiana National Guard, said at the same congressional hearing that “there were over 8,500 National Guardsmen on the ground performing operations.… Changing this process would have only stalled current operations… and not have provided any additional boots on the ground.”29 Blum later admitted that he didn’t think that what some in the Bush administration were pushing was a necessity “at that time.”30


Speaking at the Department of Energy a month later, President Bush promoted the idea of the military playing a primary role in responding to future disasters:




I… want [Congress] to think about a circumstance that requires a lot of planning and a lot of assets immediately on the scene in order to stabilize. And so what I was speculating about was a scenario which would require federal assets to stabilize the situation, primarily DOD assets… and then hand back over to Department of Homeland Security, for example. And I think it’s very important for us as we look at the lessons of Katrina to think about other scenarios that might require a well-planned significant federal response right off the bat to provide stability.31





A week later, Bush was asked at a White House press conference whether there was anything that he “personally, could have done, or would have done differently…?” “Well,” he answered, “one area where I hope the country takes a look at is the responsibility between federal, state, and local government when it comes to catastrophic events, highly catastrophic events.… [Is] there a need to move federal assets more quickly, in spite of laws on the books that may discourage that.”32


Scott McClellan added that Bush felt “we need to establish some sort of a trigger that would automatically say the federal government, and specifically, the military, is the one that will be in charge of stabilizing the situation.”33 Homeland security advisor Frances Townsend, appointed to lead the Bush administration’s internal examination of Katrina, agreed, saying she was considering whether there was “a narrow band of cases” in which the president should seize control.34 NORTHCOM commander Admiral Timothy Keating followed, recommending that the Defense Department be given “complete control” for response to disasters like Katrina: “We have to think the unthinkable may be possible, even probable.”35


The odd thing about the calls for automatic triggers was that the unthinkable was hardly invented with Katrina, and the Bush administration already had revised its own policies with an eye toward doing everything possible to keep the federal military out of catastrophic response. The National Response Plan, a draft of which had been kicking around the bureaucracy since 2003, was signed by the president eight months before Katrina. The Plan contained a Catastrophic Incident Annex, and it contained a separate and more sensitive Catastrophic Incident Supplement laying out exactly what needed to be done without the Defense Department.36 According to the Plan, a catastrophic incident was




any natural or manmade incident, including terrorism, that results in extraordinary levels of mass casualties, damage, or disruption severely affecting the population, infrastructure, environment, economy, national morale, and/or government functions. A catastrophic event could result in sustained national impacts over a prolonged period of time; almost immediately exceeds resources normally available to State, local, tribal, and private-sector authorities in the impacted area; and significantly interrupts governmental operations and emergency services to such an extent that national security could be threatened. All catastrophic events are Incidents of National Significance.37





The supplement, stamped “For Official Use Only,” posited “tens of thousands of casualties (dead, dying, and injured)” necessitating support from outside, certainly not on the scale of Katrina.38


All combined, including annexes and supplements, it was a dense 692 pages of what civil government should do. Apologists for FEMA and the Department of Homeland Security argued that if everyone had just followed the Plan, the civil response to Katrina would have been fine. And, indeed, everyone should have been familiar with it and followed it: every agency and state had redlined and commented on multiple drafts; hundreds of briefings had been held with federal, state, and local authorities; pages were practically laminated so that they didn’t get soggy in the rain. Yet here was revealed the universal variant that no plan survives first contact with the enemy: even as President Bush designated Louisiana a “major disaster” on August 27 and then upgraded that designation to a federal emergency on August 29,39 Secretary of Homeland Security Michael Chertoff, a lawyer and the Cabinet member responsible for the National Response Plan, didn’t know what to do. Two days later, criticism mounting, Chertoff declared Katrina an “incident of national significance,” a label that Congress, the White House, and even his own inspector general later declared redundant and legally incorrect.40 And though Katrina met the criteria to be a “catastrophic incident” under the Plan, Chertoff never made that designation.41 Chertoff also made the mistake of appointing FEMA head Michael Brown the principal federal official, not realizing until weeks later that the law—not just some federal plan—required designation of a federal coordinating officer to authorize the expenditure of federal funds.42 A DHS-run Joint Field Office, the federal hub and integrator of “whole of government” also called for in the Plan, wasn’t activated until two weeks after the storm.43 The House committee investigating Katrina later said it found the Plan an “alphabet soup” of indecipherable elements.44 Homeland Security’s inspector general concluded that the Plan “fell far short of the seamless, coordinated effort that had been envisioned.”45 Even the White House report on the response to Katrina suggested that the National Response Plan should be revised, though the initial intent was to create conditions in which the military—or at least the federal government—would automatically take the lead in future catastrophes and supplant state and local authority.46


If only a catastrophic incident had been declared47—that claim became the new argument: if only the Plan were better and clearer and everyone followed and trained for it—all clearly doable—then, then… There was really only one piece of unfinished business: the archaic laws like Posse Comitatus and the Insurrection Act that stood in the way of the holy grail of true unity of effort, laws that supposedly impeded a rapid and effective response on the part of the federal government, and specifically the federal military during Katrina.


The aftermath of Hurricane Katrina is far from the only instance of official confusion regarding martial law. Official army history says that martial law has only ever been declared once in the United States,48 a puzzling claim given that the army’s own 2010 Field Manual49 says martial law has existed four times. And even this enumeration is in error: martial law was also declared on parts of the West Coast in 1942 after the Japanese attack; and there are other cases where governors have lawfully declared a state of martial law: during labor strikes in the 1800s and early 1900s; in San Francisco after the 1906 earthquake; in 1933 after the North Dakota capitol was burned down by protestors; and in Phenix City, Alabama, in 1954 after the murder of a reform-minded candidate for state attorney general.50


And it’s not just the military that is confused; the Department of Justice in a 2003 briefing says that there have been two cases of martial law being “imposed on U.S. territory.”51 On US territory, not on US territory, during wartime, or in limited and temporary instances, declared by the federal government or declared by a governor? There seems to be no rhyme or reason why some instances are included and others are not.52


Perhaps one reason that historians and writers can’t agree on a specific number of martial law cases is that there is no constitutional definition. There is no direct reference to martial law in the book, and though the Supreme Court has interpreted Article I, Section 8, Clause 15—Congress has the power “[t]o provide for calling forth the Militia to execute the Laws of the Union, suppress insurrections and repel Invasions”—and Article II, Section 2, Clause 1—“[t]he President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States”—to allow for a declaration, and though the courts have generally accepted the premise of martial law, every presidential declaration that has ever been made has been controversial, questioned, or legally challenged.53 Even in July 1861, when Congress ratified some of the martial law provisions declared by President Abraham Lincoln at the beginning of the Civil War, the suspension of the writ of habeas corpus was disputed. The Supreme Court ruled that only Congress had that power, and though it approved Lincoln’s suspension of the writ in 1863, even then, Union forces were authorized to arrest and detain Confederate soldiers and sympathizers, but only until they could be tried by a court of law.54


After 9/11, the army attempted to define the parameters of martial law in the Code of Federal Regulations (32 CFR §501.4): Title 32—National Defense, Chapter V—Department of the Army, Subchapter A—Aid of Civil Authorities and Public Relations, Part 501—Employment of Troops in Aid of Civil Authorities, Sec. 4—Martial Law, and it is worth quoting in full:




It is unlikely that situations requiring the commitment of Federal Armed Forces will necessitate the declaration of martial law. When Federal Armed Forces are committed in the event of civil disturbances, their proper role is to support, not supplant, civil authority. Martial law depends for its justification upon public necessity. Necessity gives rise to its creation; necessity justifies its exercise; and necessity limits its duration. The extent of the military force used and the actual measures taken, consequently, will depend upon the actual threat to order and public safety which exists at the time. In most instances the decision to impose martial law is made by the President, who normally announces his decision by a proclamation, which usually contains his instructions concerning its exercise and any limitations thereon. However, the decision to impose martial law may be made by the local commander on the spot, if the circumstances demand immediate action, and time and available communications facilities do not permit obtaining prior approval from higher authority (Sec. 501.2). Whether or not a proclamation exists, it is incumbent upon commanders concerned to weigh every proposed action against the threat to public order and safety it is designed to meet, in order that the necessity therefore may be ascertained. When Federal Armed Forces have been committed in an objective area in a martial law situation, the population of the affected area will be informed of the rules of conduct and other restrictive measures the military is authorized to enforce. These will normally be announced by proclamation or order and will be given the widest possible publicity by all available media. Federal Armed Forces ordinarily will exercise police powers previously inoperative in the affected area, restore and maintain order, insure the essential mechanics of distribution, transportation, and communication, and initiate necessary relief measures.55





There was nothing particularly new or ominous in this,56 though one study done for the Defense Department pointed out that the new articulation was “rife with ambiguities about the authority and procedures for and the limits of martial law. There is an inadequate amount of legal guidance regarding invoking martial law in the event of a WMD attack on the United States that results in the disintegration of social and legal structures.”57 What the study didn’t say, what the study couldn’t say, was that such a state of martial law would not be found in, or predicted by, the Code of Federal Regulations.


On one level, then, martial law has simple meaning that in some ways requires no elaboration and no lawyers: it is military rule. As an American phenomenon, it also has unique, specific, and nation-threatening meaning. After a Confederate sympathizer was sentenced to death by a military commission during the Civil War, the Supreme Court ruled, “Martial law… destroys every guarantee of the Constitution.” The court said: “Civil liberty and this kind of martial law cannot endure together; the antagonism is irreconcilable; and, in the conflict, one or the other must perish.”58


“Martial law” is bandied about so much in the news media, in political rhetoric, and over such a large corner of the Internet that there is a greater impression of substance than really exists. The stark truth is that in the American form of government, “martial law” is an oxymoron; it is as much about what does not exist as what does—as one military officer says, it is the absence of order, courts, and the Constitution that defines the environment of martial law. “If the courts are open then martial law is not appropriate.”59


While there are hardly any public-domain materials on the subject, little bursts of radiation from the black holes of the Program have given definition to the XYZ conception of martial law and revealed three subtle historical shifts in executive agent thinking on the subject over the years.


During the post-Vietnam period, when “public necessity” connoted some postnuclear catastrophe, necessitating military intervention, martial law lingered as a consequence of nuclear war or foreign attack, civic cheerleading promising that civil authority would be rapidly restored. The 1983 “Basic Planning Directive for Land Defense of the Continental United States and Military Support of Civil Defense” (still only partially declassified a quarter-century later) closely held with the Supreme Court view regarding the declaration of martial law in Hawaii, that is, that the objective “is to create conditions wherein civil government can be rapidly reconstituted.” In every case, the formerly classified Joint Chiefs of Staff directive states, “control will be returned to civil authorities upon receipt of notification from a recognized civilian authority, at an authorized level, that civil authorities are prepared to exercise control.”60


Watergate and the era of congressional assertion that followed created reform and forced the Program further underground. Gerald Ford and Jimmy Carter carried out the largest number of revisions to presidential directives since Eisenhower, carefully rewriting each of the emergency documents, aware of changes in the Cold War (and the country) since Ike’s time, and the recent massive unlawfulness on the part of the secret services. The Reagan team came in and rewrote again, fully embracing end-of-the-world possibilities, pumping up Doomsday procedures for the nation to endure, endowing the executive agents with new power.


A second martial law era—a revival when terrorism started to become the national security threat—lasted from the mid-1990s until well into the Bush administration. The Clinton administration at first made a tentative stab at some post–Cold War strategy, declaring a “domestic imperative” in its National Security Strategy, announcing that something that had previously only been defined in purely military terms now had to be viewed in the context of the nation’s well-being.61 The Pentagon issued new civil support regulations, formally handing the related mission—“in both peacetime disasters and national security emergencies”—to the National Guard, stressing that any response would have to follow specific requests for assistance from civil authorities. The Pentagon also codified the notion that civil support was always a “secondary priority” to “military operations,” pledging that the military would “not perform any function of civil government” unless “absolutely necessary on a temporary basis.”62


During both administrations, even through 9/11, WMD catastrophes became the almost exclusive domestic focus of any anticipated military intervention. A broader assessment of the need for martial law stayed deep underground, but as executive agents became far more concerned about dealing with terrorists using WMD on American soil, their search for ways around constitutional limits increased. And what characterizes the third era—definitely post-Katrina, but also one where public wariness of post-9/11 life has begun to influence the executive agents—is seeming constitutionality and return to normalcy, that illusion being the very definition of the state of martial life.


Richard Reeves tells the story of John F. Kennedy’s introduction to the Program on January 19, 1961, when he met privately with President Eisenhower on the eve of his inauguration:




Ike talked about being President. He began with the black vinyl satchel, “the Football,” which contained nuclear options, commands, and codes, officially called “Presidential Emergency Action Documents.” It was carried by military officers who handed it off to each other in eight-hour shifts, like quarterbacks and halfbacks. The President carried a laminated plastic card in his wallet to identify himself to electronic systems and begin choosing among deadly options outlined in the thirty thick loose-leaf pages in the Football.…


“Watch this,” Eisenhower said, picking up a telephone and ordering: “Opal Drill Three!” They were standing by the French doors behind the President’s desk. Three minutes later a Marine helicopter settled on the lawn behind the Oval Office. Kennedy loved it.63





When he triggered OPAL, Eisenhower set in motion a series of procedures known as continuity of government—or COG, as it has commonly come to be called. It’s an apt acronym: the gears that grind on, no matter what.


Eisenhower is generally credited with being the grandfather of the Program: emergency procedures, continuity, relocation, bunkers, and survival. His approach from the very beginning had the practicality of a military man commanding large pieces on a huge battlefield. There was a plan that followed a strategic thrust—civil defense and even civil government preparations for disaster preparedness, evacuation and sheltering in the rear area—and then there was the plan, one built around the assumption that no plan survives the first shot, that all combat takes place on the seam between two map sheets, that on the front lines something different and less manicured would be needed.


Nothing symbolizes the duality that would define America’s national security policy more than the series of survival exercises called Operation Alert (thus the nickname OPAL) that the Eisenhower administration instituted between 1954 and 1960. The Federal Civil Defense Agency opened the multiyear OPAL series on June 11, 1954, identifying twenty-seven possible target cities for Soviet atomic attack and enlisting the local governments and population to take cover at the designated hour and minute. The government furiously went through its motions and the media was brought in to report on the results, the number of bombs dropped, the number of cities hit, and the number of casualties.64


That’s what made the papers. Underground, though, a coterie of select federal officials met for the first time within the rudimentary conditions of a Mount Weather just starting to be hollowed out, and there they sat around, under mock Soviet attack with no information, no policies, no communications, and no feedback. It was the first of hundreds if not thousands of simultaneous and supplemental secret meetings and drills that would develop between the lines over the next six decades, the very first appropriately called Operation Minuteman to coordinate army action if all else failed. A Deputy Assistant Director for Plans and Readiness at the Office of Defense Mobilization, one Innis D. Harris, a retired army colonel and Eisenhower’s chief of intelligence for the Office of Military Government, US Zone (Germany), chaired the highest-level Emergency Action Task Force. In a world of nonexistent history, Harris was probably the first executive agent.


On June 15, 1955, more than 200 members of the news media were invited to the follow-on three-day OPAL II, an even larger-scale nuclear drill. Eisenhower himself evacuated the White House—along with some 10,000 federal government employees instructed to move from their offices to field sites—the president shuttling from bunker to relocation camp, every location given a coded name for reporters to use in their stories: Highpoint, Newpoint, and—no kidding—Lowpoint. Desiring to truly test the system, Eisenhower threw an unscripted wrench into the well-prepared machinery and unexpectedly declared martial law from his Cadillac on the way out of Washington. No one knew what to do next. “The lawyers were running for the books to draft an appropriate proclamation,” Innis Harris later recalled.65


Then, on September 24, while visiting his in-laws in Denver, Eisenhower had a heart attack. Meeting in his hospital bed with his attorney general, Herbert Brownell, Jr., he asked: “What happens under the Constitution if my illness is prolonged and emergencies arise requiring immediate action?”66 No one knew the answer—the Constitution was vague on the question; it would take ten years and the assassination of John F. Kennedy before the Twenty-Fifth Amendment was ratified.


In the interim, though, “what happens” also had a direct urgency. Uncertainty as to who was in charge with the possibility of nuclear war hanging overhead made it clear that the Program needed to exist and it needed to do better. Eisenhower directed that emergency orders be prepared that would organize the nation in the case of a nuclear war or other “matters of supreme national importance.” Emergency Action Papers were prepared for the Cabinet’s review, ratified into Emergency Action Documents and lesser Emergency Preparedness Orders. They covered every conceivable scenario, from creating a national food authority, through detention of security threats and suspicious aliens, to the maintenance of civil “law and order”;67 as one government document says, “the full range of powers” that might be utilized by a president “during an emergency,”68 including all of the extraordinary powers that might be needed if the best of plans failed.


In 1957, Eisenhower approved Federal Emergency Plan C, dealing with mobilization for general war, the first comprehensive prewar (and peacetime) national domestic defense plan and one that would persist through the Reagan years.69 Its twin, Federal Emergency Plan D, was issued soon thereafter; it dealt with government actions to be taken in the case of “a crippling nuclear attack on the United States,” setting out in hundreds of pages the pursuit of five objectives from the routine to the grandiose: “to ensure the continuity of government and order, to support military operations and military alliances, to ensure survival of the remaining population and recovery of the nation, to ensure the most effective use of resources, and to maintain free-world unity.”70 Annex A of Plan D contained the original twenty-two Presidential Emergency Action Documents, or at least the titles and the classification and distribution of each, some so sensitive that they were shared only among a small circle of high-level officials in the affected departments and agencies and then secreted away under sealed envelope, each PEAD given a specific codename—BANANA, GOLDEN, FINANCIAL, COMEX—that would have to be invoked in order for it to be implemented.71


OPAL VII in May 1960 was the last of the Eisenhower series. The smallest unexpected act in the exercise proved that, despite all previous efforts, little had changed in real-world implementation of the most carefully laid plans: Eisenhower decided to convene a no-notice meeting of the National Security Council at the underground command center at Raven Rock on the Pennsylvania border. The Cabinet was called by White House Signals (the predecessor of today’s White House Communications Agency) at 7:20 a.m. and told to report to an emergency NSC meeting and that military helicopters would transport them. Secretary of Defense Thomas Gates was so surprised by the call that he couldn’t get official transportation from the Pentagon to the site of the helicopter takeoff; without official driver or identification, marines at first wouldn’t let him inside the gate at the Anacostia naval base. Secretary of State John Foster Dulles got official transportation, but his car broke down on the way. The chairman of the Joint Chiefs of Staff, General Nathan Twining, was left behind in Washington, while Atomic Energy Commission director John McCone had a conflicting engagement and never showed up.


Somewhat absurdly, OPAL was seen as a resounding success, pointing to what still needed to be done and what could never be achieved. The ABCs were better plans, better communication, new relocation sites, and practice, practice, practice, but just as necessary was a parallel XYZ system of exceptions and extraordinary powers for the inevitable when things didn’t work out as planned. Desperate times call for desperate measures—and the room to improvise was seen as crucial. The main elements—preserving continuity of government, preparing for a breakdown in the country internally, thwarting and responding to WMD—identified by the Eisenhower team would be reconfirmed and bolstered through subsequent administrations and major reviews, through wars, assassinations, and assassination attempts, through blackouts and Y2Ks and storms, and, of course, through 9/11.


By the time George W. Bush became president in 2001, almost every trace of the envelopes and the PEADs had disappeared from public view. The Department of Justice inadvertently revealed in its 2001 budget that there were forty-eight existing Presidential Emergency Action Directives, twice as many as in the Eisenhower days;72 the Department of Commerce let it slip that three PEADs were applicable to its department.73 A pandemic response plan of the Nuclear Regulatory Commission discussed the need for PEADs to be completed before any crisis because during a calamity, getting the attention of the National Security Council would be most difficult, given demands on its time.74 A Bush White House staffer later blabbed about her work with PEADs in her online résumé.75 But that was it.


When President-elect Obama arrived in Washington, the marine helicopters were still at the ready, many of the outlines of COG and the Program little changed from Eisenhower’s days. Officials from the Program came—and spoke to the president-elect to brief him on the highly classified rules of what would happen if something catastrophic occurred in the days before the inauguration, when he was still president-elect. Obama was fully “read into” the compartmented measures beyond top secret—measures that as senator he was not cleared to know about—and some that, once he was president, many of his top advisors would not be privy to.


Obama then received the briefing, a thorough rundown of US nuclear capabilities and the nuclear war plans and procedures that were meticulously maintained by the Joint Chiefs of Staff and the US Strategic Command in Omaha, as they always had been. As the exclusive authority to order nuclear weapons into battle, the president would take possession of the “gold” card (albeit no longer just a card and not even gold), his one-of-a-kind authenticator that uniquely identifies him as the commander in chief. As president, Obama would never be without his gold card and never be far from his military aide, still carrying the football, now an eight-inch-wide trial bag stuffed with way more than just thirty loose-leaf pages of nuclear options, as well as a host of communications and computing devices befitting our information era.


The night before his 2009 inauguration, Obama and his incoming national security advisor, retired marine corps general James Jones, sat down with their Bush administration counterparts to go over the what-ifs. Secretary of Defense Robert Gates, whom Obama had decided to retain from the Republican administration, would sit out the inaugural away from Washington, a natural choice as the traditional Cabinet member to absent himself, given that he was in a very real sense the bridge between two administrations.76 But “natural” to whom? The constitutional order of succession as of January 2009 was: vice president of the United States, speaker of the House, president pro tempore of the Senate, secretary of state, secretary of the treasury, and then secretary of defense. This meant that constitutionally, Gates was sixth in line to succeed to the president. In inaugurals before 9/11, some minor secretary was chosen to symbolically represent continuity, but now that the US was at war, Gates’s selection meant he—and what he stood for—was effectively number one.


Behind Gates was a man named Louis E. Caldera, a lawyer from New York and an incoming Obama appointee who knew more about COG than anyone else on the new political team. Caldera had served as secretary of the army in the Clinton administration, where he’d been the Pentagon official with direct responsibility for the Program.77 Technically, Obama had appointed Caldera incoming director of the White House Military Office (WHMO), an obscure agency at the center of the Program but an organization normally headed by some mission-driven cyclone of one-star rank. (Those in the know might well have found it an amusing coincidence that the man in charge of coordinating the procedures to be followed in case of cataclysm had a last name that was also the technical term for the basin left behind by a massive volcanic eruption.)


Obama’s retention of Gates and his appointment of such a heavyweight as Caldera to oversee the transition reflected not just caution regarding a specific terrorist threat but also a continuity demanded by a nation at war. Other national security titans also took up positions working for Obama—his White House national security advisor and the director of national intelligence were both initially retired four-stars—continuity slowly and subtly thwarting many of the promised foreign policy and government changes, while completely insulating the Program.


Today some Presidential Emergency Action Documents still bear the same designation they were assigned in the 1950s, and many deal with the most basic (and in some ways, uncontroversial) matters of national calamity and industrial-age mobilization: instituting a draft, cranking up war production, stockpiling commodities and supplies, and rationing foodstuffs. Others are a direct result of that attempt on President Reagan’s life, procedures that spell out presidential intent and the rules of temporary and permanent transfer of power as well as specific authorities to grant private individuals access to highly classified government information in an emergency.78 Some of these directives involve the commandeering of private-sector electrical power and communications, or the quarantining of contaminated areas of the United States. Presidential Emergency Action Document 20, created under Eisenhower and thoroughly revised and signed by President Jimmy Carter on October 13, 1978, for instance, addresses martial law and precisely directs the secretary of defense or his alternates and designated successors—including the military itself if no civilian leadership exists—when and how to take charge and restore and maintain law and order. Another PEAD deals with the institution of full-fledged government censorship of the press and of free speech; a third deals with the detention of certain American citizens considered security threats. A fourth addresses executive powers between a period of constitutional rule and a new democratic election. Nothing is really known about the contents today.


As dangers to America and domestic tranquility have become more widespread, and as a predominantly urban society has become more vulnerable, the Program has gained greater and greater sway in day-to-day America. Threats arise against any place and every place, in shoes and underwear, by nuclear bomb and nasty virus. They are external and internal, spreading from the earthly to the cyber, and no amount of intelligence information or physical security or defense spending, law enforcement, or even targeted killing is guaranteed to stop the last determined enemy. That next catastrophe might never occur, but if it comes, if a terrorist nuclear strike or a deadly pandemic or some unimaginable calamity is so off the charts that it shuts down government and even civil society, the executive agents who survive will be ready. And no president during the past several decades has had any real interest in changing this. The Reagan team practically invented counterterrorism and critical infrastructure protection, putting in place programs that wouldn’t gain much public exposure (or traction) until after 9/11. Bill Clinton threw himself into the Program, mastering the obscurities of biological weapons and Y2K and the development of the national mission force,79 overseeing a rewrite of almost all of the basic presidential directives, complete with a political pretension of discovery and originality.


George W. Bush hardly had much time to experience peacetime before 9/11. We think we know what happened that day—the communications glitches between the president and the White House, Secretary of Defense Donald Rumsfeld running around outside the Pentagon rather than inside on command at a crucial moment, air defenses that were looking the wrong way, uncontrollable rumors of more attacks—but while numerous books, articles, and films have dissected the gaps in airport security and agency coordination, less understood was how badly the XYZ plan for the what-if floundered: communications unavailable or spotty, evacuation random, civil and military command confused. So, in the wake of this disarray, Bush, too, put on his stamp, becoming a punctilious taskmaster of the invisible, focused particularly on maintaining foolproof communications to the president, intent on having the decider see the country through to its very end.


The Obama team valiantly followed; a summa cum laude student council fully intent on returning the country to normalcy, smoothing Bush’s knife to eliminate any jagged edges. The team’s review undertook the largest number of revisions to the Program since the Carter administration, a thorough rechecking of all of the wartime exceptions to affirm legalities, to reform what the incoming team assumed were anomalous years of lawlessness and excess. Yet from even before day one, Obama had no real intention of disrupting the Program, worried about the electoral consequences of appearing critical of the “war on terror,” but more important, accepting the Bush practice of appointing a political insider—in Obama’s case Caldera—to oversee the XYZs, which had become ever more extensive and independent.


The image of the dark-suited, sunglasses-wearing, wire-hanging-out-of-the-ear government agent has become synonymous with the protective elite—“elite” meaning not only the best of the best, but the influential and privileged. There is some truth to this: few reach the heights of executive agents like Gates and Caldera who have been in and out of national decision-making. Yet the Program is full of such men who are decidedly unfantastic in their bearing and demeanor, whose only weapons are their pens and expertise, their specific rank and power secured in envelopes. They are also a brand of constitutional defender, neither Bible thumpers nor aggressive flag wavers, more actual caretakers who operate in the shadows, keepers of a flame, even if that flame is underground. In secret briefing after secret briefing, they reinforced to the incoming president in specific detail and via terrifying hypotheticals that the country existed in permanent extraordinary mode. The Program doesn’t govern, nor purport to interfere in the day-to-day ABCs of the nation. But it possesses exclusive ownership of the secret survival text, the fundamental basis for certainty in a world no longer certain.


And the “enemy”? Also everywhere. After 9/11, the Program retooled not for missiles or bombers but for two almost uncontrollable certainties of our day: the first a massive system breakdown, whether from an act of God or from terrorism; the second the internal threat of extremism. Nuclear weapons maintained their preeminent cachet, followed by enemy nations and armies, but now the extreme—man-made and natural—was assumed able to wreak comparable havoc.


So who are those extremists? Here it is important to think well beyond “terrorists,” since enveloped in the word are a diverse bunch of nonconformists who tend to reject the forces of modernity, globalization, and the uniformity of everything. On right and left, foreign and domestic, they hate McDonald’s and monoculture, they deny the notion of universal human rights, and they fear the dominant civilizing vision of a globe destined toward one standard, one government, one law, one language, and one religion. At least, so says the Program, with no single country, people, or group fully encompassing this potential enemy.


Terrorism is but part of the story, one facet of this most American of coups, one evidenced not just in Washington-area offices and secret compounds, but also increasingly on the streets of our cities and towns. In such cases, conventional narratives speak again and again to the competency of federal assistance over futile local efforts. A closer look reveals something much more complex—and disconcerting—at work.
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