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 FOREWORD:

 A CALL TO THE COMMUNITY OF CONSCIENCE

Desmond Tutu

 



 



Every so often, the world witnesses events of such naked brutality that concerned observers must recoil in outrage and demand an end to the madness. We saw this in my own country after the Sharpeville Massacre, a bloodletting that finally awakened the world to the evils of Apartheid. We saw it, too, when Chinese tanks turned on young protesters in Tiananmen Square. We have seen it in Northern Ireland, Iran, the Soviet Union, in so many places marked by historical injustices.

In the waning days of 2008, we saw it once again in the Middle East. Israel had launched a bloody assault on the Gaza Strip, what its military called Operation Cast Lead, and for three weeks one of the world’s most sophisticated armies pummeled a captive Palestinian population. Here were soldiers firing willy-nilly at fleeing Palestinian civilians. Here were families obliterated in an instant, men forced to be human shields, farms and factories destroyed. Here, too, were Palestinian militants firing rockets indiscriminately against peaceful Israeli towns. Many times on my journeys in the region, I have observed the gangrenous ravages of the conflict. But the Gaza conflict exceeded our worst expectations and offended our deepest understanding of right and wrong.

Those of us who lived through the decades of Apartheid South Africa know the transforming power of truth-telling. The act of seeking, and then saying, the truth can help to right persistent wrongs and can even sow the seeds of reconciliation. We would have wished that Israel and Hamas might have taken on this vital task, but after years of regrettable silence, the international community has stepped into the breach.

The document at the center of this book, the report of the United Nations Fact-Finding Mission on the Gaza Conflict, better known as the Goldstone Report, is  an historic attempt at seeking and then speaking the truth. It takes on one of today’s most difficult conflicts and does not blink but delves deep beneath the rubble of the three-week war to find evidence of human rights abuses. No side escapes the report’s censure. But the documented evidence of Israeli military misconduct—of reckless, perhaps even deliberate, destruction of life and property—creates a portrait of stunning aggression. For these acts of aggression, the report accuses Israel of likely war crimes and crimes against humanity, and calls on it to look deep into the actions of its military and undertake its own investigation. It also accuses Hamas, the party governing Gaza, of likely war crimes and possible crimes against humanity for firing rockets into southern Israel, and urges it to investigate its actions as well.

It is no accident that the report takes such an unflinching stand. This is a tribute to the chief of the Mission, Justice Richard Goldstone, as well as the other distinguished commissioners: Christine Chinkin, Hina Jilani, and Desmond Travers. I have known Justice Goldstone, a fellow South African, for nearly thirty years, and I have admired his integrity and courage even longer. As a judge presiding over trials of some of the most horrendous human rights violations in recent history, he has never taken the path of simple expedience but has hewed stubbornly to law and principle. Even in the face of death threats, he did not mince words about the violent history of South Africa’s Apartheid-era government security forces when he chaired the South African Standing Commission of Inquiry Regarding the Prevention of Public Violence and Intimidation. Nor did he shrink from ugly truths when he served as chief prosecutor of the international criminal tribunals in the former Yugoslavia and in Rwanda. In investigating the Gaza conflict, he has once again brought the same rigorous philosophy to bear: the belief that truth is the first step toward reconciliation, and justice the first step toward peace.

Sadly, his message has not always been greeted kindly. Many powerful people have found it threatening, but rather than engage in reasoned debate they have tried to undermine it by attacking the report and even the judge himself. Yet these attacks, no matter how fierce, cannot alter the essential reality of what befell Gaza. They cannot change the fact that nearly 1,400 Palestinians and 13 Israelis died during twenty-two days of bombing and fighting. They cannot undo the destruction of Gaza’s legislative complex and factories. They cannot lift the blockade that has held 1.5 million people hostage for three years. Above all, they cannot change the fact that ours is a moral universe and that injustice cannot have the last word.

The Goldstone Report is a solemn attempt to ensure that balance. But in order to do so, it needs to be read. Israelis and Palestinians must read it, but they are not  the only ones. We in the international community of conscience must also read it. Then, once we have read it, we must pursue its most important recommendation, its call for accountability, because it is only through accountability that we can begin building a more just future in this weary region. It is only through accountability, and its attendant promise, justice, that we can begin moving toward a future in which both the violence of the invaders and the violence of resistance come to an end.






INTRODUCTION:

THE END OF ISRAELI EXCEPTIONALISM

Naomi Klein

 



 



A sprawling crime scene. That is what Gaza felt like when I visited in the summer of 2009, six months after the Israeli attack. Evidence of criminality was everywhere—the homes and schools that lay in rubble, the walls burned pitch black by white phosphorous, the children’s bodies still unhealed for lack of medical care. But where were the police? Who was documenting these crimes, interviewing the witnesses, protecting the evidence from tampering?

For months it seemed that there would be no investigation at all. Many Gazans I met on that trip appeared as traumatized by the absence of an international investigation as by the attacks themselves. They explained that even in the darkest days of the Israeli onslaught, they had comforted themselves with the belief that, this time, Israel had gone too far. Mona al-Shawa, head of the Women’s Unit at the Palestinian Centre for Human Rights, told me that Gazans took great solace from news of pro-Palestinian protesters filling the streets of London and Toronto. “People called it war crimes,” she recalled. “We felt we were not alone in the world.” It seemed to follow from these expressions of outrage that there would be serious consequences for the attacks—criminal trials for the perpetrators, sentences. And under the glare of international investigation, Israel would surely have to lift the brutal embargo that had kept Gaza sealed off from the world since Hamas came to power. Those who dared to really dream convinced themselves that, out of the lawlessness and carnage, a just peace would emerge at last.

But six months later, an almost unbearable realization had set in: The cavalry wasn’t coming. Despite all the expressions of righteous indignation, Israel had not been forced to change its behavior in any way. Gaza’s borders were still sealed, only now the blockade was keeping out desperately needed rebuilding supplies in addition to many necessities of life. (It would take Israel’s lethal attack on a humanitarian  aid flotilla in 2010 for a debate about the siege to begin in earnest.) Even worse, the people I met were acutely aware that they could find themselves trapped under Israeli air bombardment again tomorrow, for any arbitrary excuse of Israel’s choosing. The message sent by the paralysis of the international legal system was terrifying: Israel enjoyed complete impunity. There was no recourse.

Then, out of nowhere, a representative of the law did show up. His name was Justice Richard Goldstone and he was leading a fact-finding mission for the United Nations. His mandate was to assess whether war crimes had been committed during the attack and to spur official legal remedies. I happened to be in Gaza City when Justice Goldstone was wrapping up his public hearings and met several people who had testified before him, as well as others who had opened their homes to the Mission, showing the scars left by Israeli weapons and sharing photographs of family members killed in the attacks. Finally some light seemed to be shining on this rubble-choked strip of land. But it was faint and many Gazans remained skeptical that justice would follow. If the attacks themselves had failed to provoke action, they reasoned, what hope was there that words in a report would awaken the world? This caution, it turns out, was a wise form of self-preservation.

The attempts to block, then sabotage, then bury the report you are holding began before a single word had been written. The Israeli government rejected the original decision by the United Nations Human Rights Council to investigate allegations of war crimes during the Gaza attack. The Council was hopelessly biased, Israel claimed, and the January 12, 2009, resolution creating the fact-finding mission was, according to Israel’s Ministry of Foreign Affairs, “one-sided and irrelevant.”

It is true that the original mandate of the UN fact-finding mission called only for an investigation of violations committed “by the occupying Power, Israel, against the Palestinian people.” But when Justice Goldstone took the top job and announced that the Mission’s mandate had been expanded to include possible crimes committed by Palestinians “whether before, during or after” the attacks, Israel flatly refused to acknowledge this new reality. “There is no formal expansion of the mandate,” Ministry of Foreign Affairs spokesman Yossi Levy insisted, against abundant evidence to the contrary. He added, “We will not cooperate with the mission because its duty is not to find the truth, but to find semi-judicial ways to attack Israel.”1


When it became clear that the Mission would proceed despite this obstructionism, the Israeli government switched to a new strategy: doing almost everything in its considerable power to sabotage Goldstone’s work. To this end, the Israeli government refused to allow the UN team to travel inside Israel’s borders. That meant that to get into Gaza, members had to go through Egypt. It also meant that Goldstone’s investigators could not travel to Sderot and Ashkelon to hear from Israeli  victims of Qassam rocket attacks—critical testimony if the Mission was to fulfill its mandate to investigate crimes on all sides. Israel’s strategy was transparent enough: It would force Goldstone to produce a one-sided report, which it would then enthusiastically dismiss for being one-sided.

It didn’t work. To get around the government roadblocks, Goldstone flew Israelis to Geneva so he could hear their testimony in person. When the report came out, it reflected the scale of the crimes committed by each side, concentrating mostly on Israel’s actions, including attacks on houses, hospitals, and mosques that together killed scores of innocent people, as well as attacks on civilian infrastructure such as water installations, agricultural facilities, and factories. But the report did not give Hamas a pass. Goldstone concluded that the launching of rockets and mortars into populated areas “where there is no intended military target”—a practice used by Hamas’s military wing as well as other armed Palestinian groups—“indicates the commission of an indiscriminate attack on the civilian population of southern Israel, a war crime, and may amount to crimes against humanity.” He also accused Hamas of “extrajudicial executions” in the Gaza Strip and the Palestinian Authority of repression and possibly torture in the West Bank.

The Goldstone Report is a serious, fair-minded, and extremely disturbing document—which is precisely why the Israeli strategy since its publication has been to talk about pretty much everything except the substance of the report. Distractions have ranged from further posturing about the UN’s bias, to smear campaigns about Justice Goldstone’s personal history, to claims that the report is an integral part of a grand conspiracy to deny Israel’s right to exist. Dore Gold, a former Israeli ambassador and top political adviser, said the report was “the most serious and vicious indictment of the State of Israel”2 since the UN equated Zionism with racism in 1975 and “an assault on Israeli society as a whole,”3 while Israeli Prime Minister Benjamin Netanyahu explained that “there are three primary threats facing us today: the nuclear threat, the missile threat and what I call the Goldstone threat.”4 The phrase blood libel was thrown around with great promiscuity, disgracefully equating the Goldstone Report with the anti-Semitic trials of the Middle Ages in which Jews were accused of drinking the blood of Christian children.

Given this kind of incitement from the top, it’s little wonder that the seventy-one-year-old judge was very nearly prevented from attending his own grandson’s bar mitzvah in a Johannesburg suburb, with the synagogue worried about violence breaking out. “I could not believe that political anger against him—which people had every right to express—had evolved into an uncontrolled and unconscionable rage that sought to violate the spirit of one of the most sacred aspects of formal Jewish tradition,”5 observed the noted South African judge Albie Sachs.

Israel has no shortage of critics, many of them Jewish. So what was it about Goldstone that ignited this conflagration? The likeliest answer lies in the particular rhetorical techniques Israel’s leaders reliably employ to defend their actions. For decades, Israeli officials have deflected any and all human rights criticisms by claiming that Israel was being unfairly “singled out” by those who claim to care about international law but who look the other way when equally serious crimes are committed by other states. The problem posed by Goldstone was that his record as a judge on the world stage made it impossible for Israel to make this claim with any credibility.

Goldstone began his judicial career as one of a handful of liberal judges serving on the South African bench during the Apartheid era. Though required to enforce the country’s brutal discriminatory laws, these judges were also able to chip away at the system from within, helping to loosen the grip of Apartheid in its final years. A 1982 ruling by Goldstone, for instance, blocked judges from evicting blacks and “coloreds” from their homes to make way for whites-only neighborhoods without considering whether suitable alternative accommodations could be found, a requirement that made it virtually impossible to enforce the much-hated “Group Areas Act.” As Apartheid weakened, Goldstone began playing a more activist role, exposing a system of extra-judicial death squads within South Africa’s police and military—crimes that eventually came before the Truth and Reconciliation Commission.

Goldstone’s contribution to building South Africa’s first multiracial democracy eventually took him to the international arena, where he sought justice for war crimes, ethnic cleansing, and genocide as chief prosecutor of the United Nations International Criminal Tribunals for the former Yugoslavia and for Rwanda. It was here that Goldstone began to dedicate his life to the post-Holocaust pledge of “never again”—never again to anyone. “If future perpetrators of genocide, crimes against humanity, and serious war crimes are brought to justice and appropriately punished,” he wrote in a 2001 essay, “then the millions of innocent victims who perished in the Holocaust will not have died in vain. Their memory will remain alive and they will be remembered when future war criminals are brought to justice. And, it is certainly not too much to hope that efficient justice will also serve to deter war crimes in the future and so protect the untold numbers of potential victims.” 6 The judge was always clear that this quest for justice was deeply informed by his Jewishness. “Because of our history, I find it difficult to understand how any Jew wouldn’t instinctively be against any form of discrimination,”7 he told the Jerusalem Report in 2000.

It is this theory of justice—a direct response to the Nazi Holocaust—that Justice Goldstone brought to his work in Gaza in 2009, insisting that his fact-finding mission  would examine the crimes committed by both Israelis and Palestinians. For Israel’s leaders it was terrifying when Goldstone took on the Gaza assignment precisely because there was absolutely no way to claim that the judge was “singling out Israel” for special condemnation. Clearly and indisputably, Goldstone was applying the same principles to Israel that he had systematically applied to other countries for decades. The only thing left for Israel and its allies to do was to make sure the report’s recommendations never made it before a judicial body with any teeth.

In the United States the job was easy: Pro-Israel lobbyists handily persuaded the U.S. House of Representatives to declare the report “irredeemably biased and unworthy of further consideration or legitimacy,” with an anti-Goldstone resolution passing by a vote of 344 to 36. In the occupied territories, the job of burying Goldstone required some very ugly tactics. According to a January 17, 2010, report in Haaretz, Palestinian Authority president Mahmoud Abbas was informed that “if he did not ask for a deferral of the vote [at the Human Rights Council] on the critical report on last year’s military operation, Israel would turn the West Bank into a ‘second Gaza.’”

But while Western governments continue to protect Israel from accountability, insisting that economic sanctions are off the table, even welcoming Israel into the Organization for Economic Co-operation and Development (OECD), civil society around the world is filling the gap. The findings of the Goldstone Report have become a powerful tool in the hands of the growing movement for Boycott, Divestment and Sanctions, which is attempting to pressure Israel to comply with international law by using the same non-violent pressure tactics that helped put an end to Apartheid in South Africa. And thanks to this crucial book, many more people will be able to read the text of the report and make their own judgments about whether Israel has been unfairly “singled out”—or whether, on the contrary, it is finally being held to account.

One of the most remarkable responses to the report came in January 2010, when a coalition of eleven leading Palestinian human rights groups called on Hamas and the Palestinian Authority to investigate Goldstone’s allegations that they were complicit in war crimes—despite the fact that the Israeli government had refused to launch an independent investigation of the far more numerous allegations leveled against it in the report. Theirs was a deeply courageous position, one that points to what may prove to be the Goldstone Report’s most enduring legacy. While most of us profess to believe in universal human rights and oppose all crimes of war, for too long those principles have been applied in ways that are far from universal. Too often we make apologies for the crimes of “our” side; too often our empathy is selectively deployed. To cite just one relevant example, the United Nations  Human Rights Council has frequently failed to live up to its duty to investigate all major human rights abuses, regardless of their state origins. So while the Council boldly created the Goldstone Mission to investigate crimes in Gaza, it stayed scandalously silent about the massacres and mass incarcerations of Tamils in Sri Lanka that were alleged to have taken place within months of the Gaza attack.

This kind of selectivity is a gift to defiantly lawless governments like Israel’s, since it allows states to hide behind their critics’ hypocrisy. (“They should call us the day the Human Rights Council decides on a human rights inquiry on some other place around the globe,”8 Israeli spokesman Yigal Palmor said, explaining away his government’s refusal to cooperate with Goldstone.) But now a new standard has been set. The Goldstone Report, with its uncompromising moral consistency, has revived the old-fashioned principles of universal human rights and international law—enshrined in a system that, flawed as it is, remains our best protection against barbarism. When we rally around Goldstone, insisting that this report be read and acted upon, it is this system that we are defending. When Israel and its supporters respond to Goldstone by waging war on international law itself, characterizing any possible legal challenge to Israeli politicians and military officials as “lawfare,” they are doing nothing less than recklessly endangering the human rights architecture that was forged in the fires of the Holocaust.

One of the people I met in Gaza was Ibrahim Moammar, chairman of the National Society for Democracy and Law. He could barely contain his disbelief that the crimes he had witnessed had not sparked some kind of an international legal response. “Israel needs to face war crimes trials,” he said. He is right, of course; in a just world, the testimonies collected in this book would not merely raise our consciousness. They would be submitted as evidence. But for now, in the absence of official justice, we will have to settle for what the survivors of Argentina’s most recent dictatorship have called “popular justice”—the kind of justice that rises up from the streets, educating friends, neighbors, and family, until the momentum of its truth-telling eventually forces the courts to open their doors.

It starts with reading the report.
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Reports come and go. This is one of the tragic truths of the literature of human rights violations. Hard-working researchers scour the rubble of war zones for fragments of evidence—of war crimes, crimes against humanity, other violations of life and freedom—only to watch their findings sink into the oblivion of forgotten documents.

The Goldstone Report, whose official title is the Report of the United Nations Fact-Finding Mission on the Gaza Conflict, has thus far managed to defy this fate. Since its publication in September 2009, it has spawned debates, rebuttals, defenses, editorials, resolutions, and protests, both for and against. Few reports have experienced such a thunderous reception. But as time passes, it too is at risk of disappearing. It is our hope that this book will help keep the report alive and its findings relevant.

To this end, we have created a book that seeks to showcase the report by reprinting its central findings followed by eleven essays that capture its ongoing impact. We do not reprint the entire report. That would run over five hundred pages. Instead, we have abridged the report to about half its original length to focus on the story the Mission tells of the Gaza war: the historical context of the blockade and rocket attacks, the rupture of the 2008 ceasefire, and the main events of the December 2008-January 2009 conflict, beginning with Israel’s overwhelming air strikes and ending with the destruction of industry. We have indicated small cuts with bracketed ellipses—[ . . . ]—and longer ones with brackets stating which paragraphs were removed, using the paragraph numbers the report uses. In cutting the report, we have also removed all footnotes. Needless to say, these notes supply important detail and contain critical information about the Mission’s sources, some of which have fanned controversy. Again, we were limited by space.

The report also includes extended legal discussions that we have eliminated because the same principles and ideas recur so often. We have sought to make up for the loss with the first four essays in Part II.

We recognize that we have lost much of the report’s impact by making these cuts, and we urge readers to read the entire report online. It can be found at the website for this book: www.goldstonereportbook.com.

In more than a dozen places in the report, we have added to it by inserting oral testimonies that the Mission collected while conducting its investigation. Motivated by his experience of the effectiveness of the South African truth and reconciliation process, Justice Richard Goldstone arranged for public hearings in Gaza and Geneva so that victims on both sides might force the other side to reckon with the human toll. We have included excerpts from the testimonies at relevant points, marking them with the title Testimony, along with the speaker’s name. The first one, by ninety-one-year-old Moussa al-Silawi, follows on page 17 and serves as the introduction to the report.

Readers will also notice some unfamiliar spellings of familiar words in the report. This is because we have preserved the report’s British orthography as we have also done for Raji Sourani’s essay, “The Right to Live in Dignity.” In addition, the essays in our book contain a range of casualty figures, a reflection of the fact that official reports of deaths and injuries have varied widely.

We completed this book in July 2010, as the charges of the Goldstone Report continued to reverberate throughout Israel, the Occupied Palestinian Territory, and the broader international community. At the time, both Israel and Hamas were preparing to submit reports to the United Nations on their actions during Operation Cast Lead, and Israel had just announced indictments of four military personnel for their conduct during the war. Though these indictments did not approach the response the Goldstone Report called for, they were widely seen as vindication of some of the report’s most troubling findings, as well as confirmation of its ongoing influence.

This influence now extends well beyond the report’s publication, and we have tried to capture that quality with the essays in Part II of this book, almost all of which are original.

In “The Right to Live in Dignity,” Raji Sourani, the head of the Palestinian Centre for Human Rights, describes the experience of the Gaza war from the standpoint of Gazans themselves and demonstrates the importance of international law as a means of preventing repetition of the carnage.

In “International Law and the Goldstone Report,” Jules Lobel, a professor of international law, summarizes the legal principles invoked by the Goldstone Report and places them in the framework of post-World War II efforts to build global law enforcement mechanisms.

Lobel’s interpretation is followed by “The Goldstone Illusion,” by Israeli philosopher Moshe Halbertal, who describes the report as “a terrible document” that is based chiefly on Palestinian testimonies and leaves a society with no ability to fight terrorist threats. Halbertal’s piece first appeared in the New Republic in December 2009 and is widely considered to be the most thoughtful criticism of the report.

In “The Attacks on the Goldstone Report,” longtime scholar of Israeli history Jerome Slater takes on the leading criticisms of the report in both Israel and the United States (including Halbertal’s). In particular, Slater shows how the recent effort to characterize traditional guerrilla warfare as “asymmetrical war,” in which a state’s army is at a supposed disadvantage, would justify attacks on civilians.

In “The U.S. Congress and the Goldstone Report,” Brian Baird, a six-term Democratic congressman from Washington State who has visited Gaza more times since the conflict than any other American politician, supports the accuracy of the report and describes its political reception in Washington.

In “Palestinian Dispossession and the U.S. Public Sphere,” Rashid Khalidi, a professor at Columbia University, describes the rapidly shifting discourse in the United States about the conflict as well as the ways in which Palestinian concerns are at last getting attention.

Henry Siegman, former director of the American Jewish Congress and veteran Middle East expert, explores the controversy over the Goldstone Report in “Discrediting Goldstone, Delegitimizing Israel” and discovers that it reveals more about Israel than about Goldstone.

In “Gaza, Goldstone, and the Movement for Israeli Accountability,” Palestinian-American journalist Ali Abunimah discusses how Israeli militarism is eroding the country’s liberal support in the West, leading to a crisis of legitimacy that some Israelis view as an existential threat, while many Palestinians and others feel it offers hope for a better future.

In “Israel’s Siege Mentality,” Israeli journalist Noam Sheizaf tells the story of the often-angry response to the report in Israeli society, and explains what this response has revealed about the country’s international image and its siege mentality.

Journalist and peace activist Letty Cottin Pogrebin traces the organized Jewish community’s response to the report in “The Unholy Assault on Richard Goldstone” and finds that, in their rush to condemn, Jewish leaders have violated some of Judaism’s most deeply held principles.

And in “Messages from Gaza,” Laila el-Haddad offers a wrenching account of her family’s experience of the Gaza war, and the mix of hope and skepticism with which they greeted the Goldstone Report.

Each of these contributors—along with Naomi Klein and Archbishop Desmond Tutu, who, respectively, wrote the Introduction and Foreword to this book—labored  under tight deadlines and with little remuneration to bring new understanding to this tangled subject. Their insights impart nuance to a document that has been too often misunderstood, depth to a conversation that has veered too often toward frenzy. Their dedication inspired us, and the elegance of their essays never ceased to thrill us. We thank them all.

Our gratitude as well goes to Alex Kane, our intrepid researcher; Carl Bromley, our editor at Nation Books, who possesses both courage and wisdom in equal measure; John Sherer, our champion at Basic Books; Melissa Veronesi, this book’s calm, cool, and organized project editor; Albert Angulo, maker of beautiful maps; and Bill Clegg, our dauntless agent who recognized the promise of this project early on and used all his rebel magic to make it happen.

Profuse and profound thanks as well to Michael Ratner and Abdeen Jabara, who had the original inspired idea for this book. Quite simply, it would not exist without them. We are also deeply grateful to Michael for serving as adviser/guru throughout this project.

Finally, we wish to acknowledge the brave work of the team that brought us the original Goldstone Report: the researchers, the writers, and the commissioners, Christine Chinkin, Hina Jilani, Desmond Travers, and Richard Goldstone. Above all Richard Goldstone. Thank you.






ISRAEL, THE OCCUPIED PALESTINIAN TERRITORY, AND SURROUNDING REGION
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 TIMELINE


1947: In November, the United Nations General Assembly approves a resolution calling for the partition of Palestine into two states, one Jewish, one Arab. Civil war breaks out between Jews and Palestinian Arabs.


1948: The State of Israel declares its independence in May, and the Arab states of Egypt, Transjordan, Iraq, Syria, and Lebanon invade the nascent state. Israel wins the war decisively. Both phases of war lead to the expulsion and flight of an estimated 750,000 Palestinians from their land to the West Bank, Gaza Strip, and surrounding Arab states.


1949: The United Nations negotiates an armistice line, referred to as the Green Line, creating interim borders between Israel and its neighbors. Jordan becomes the governing authority in the West Bank and East Jerusalem, and Egypt rules the Gaza Strip. UN Partition had granted the Jewish state 56 percent of Mandate Palestine; Israel now controls 78 percent.


1956: Egyptian leader Gamal Abdel Nasser nationalizes the Suez Canal, and Britain, France, and Israel respond by going to war against Egypt. A battle-ground is the Gaza Strip, a launching site for Palestinian fedayeen attacks inside Israel. Israel occupies Gaza and subsequently withdraws under international pressure.


1967: Egypt blocks Israel’s access to the Straits of Tiran at the head of the Red Sea and begins mobilizing troops along the border with Israel. Israel responds by launching a preemptive strike. Thus begins the 1967 War. Egypt, Jordan, and Syria engage Israel, while other Arab states provide support. Israel captures the Gaza Strip, the West Bank, including East Jerusalem, the Sinai Peninsula, and the Golan Heights. Israeli settlement building, illegal under international law, soon begins in the captured territories.


1973: The 1973 War erupts on October 6. Egypt and Syria seek to regain their lands and initially succeed in driving Israel back. Helped by a United States airlift, Israel retains the occupied territories.


1979: Egypt and Israel sign the Camp David Accords. Israel withdraws from Egyptian territories in the Sinai. The Gaza Strip remains under Israeli occupation.


1987: The first intifada, or Palestinian uprising against the occupation, begins in the Jabaliya Refugee Camp in Gaza and spreads throughout the Occupied Palestinian Territory. Israel responds with force. Over the next several years, more than 1,000 Palestinians, including over 200 under the age of sixteen, are killed.


1993: Israel and the Palestinian Liberation Organization sign the Oslo Peace Accords, recognizing one another and leading to the creation of the Palestinian Authority in 1994 and the withdrawal of Israeli troops from parts of Gaza and the West Bank. Talks on “final status” issues—Jerusalem, refugees, settlements, borders, and resources—are put off until 1996 and then delayed until 2000. A final agreement is never reached.


1993: Palestinian militant groups begin using suicide bombings against Israeli civilian and military targets. According to the website of the Israeli Foreign Ministry of Foreign Affairs, upwards of 155 suicide bomb attacks take place between 1993 and 2008, killing nearly 800 people.


1994: Israel begins construction of a separation barrier between Israel and the Gaza Strip. Under the terms of a “general closure” instituted in 1993, and never lifted, it also continues to restrict Palestinian movement through the use of permits, checkpoints, and other mechanisms.


1995: Israeli Prime Minster Yitzhak Rabin is assassinated by Yigal Amir, a right-wing Israeli who opposed the Oslo Peace Accords.


2000: The second intifada, or the al-Aqsa intifada, begins after then-opposition leader Ariel Sharon embarks on a visit to the holy site of Haram al-Sharif/Temple Mount in Jerusalem, which both Jews and Muslims revere. Between 2000 to 2008, more than 5,000 Palestinians are killed, as well as over 1,000 Israelis.


2001: Palestinian militants begin firing homemade rockets at Israeli communities near the Gaza-Israel border. From 2001 to mid-June 2008, armed Palestinian groups fire over 3,400 rockets and over 3,700 mortar shells into Israel. From June 2004 to January 2009, 19 Israeli civilians die as a result of rocket and mortar fire, including 4 minors.


2002: The Arab League adopts a peace initiative to normalize relations with Israel if it will return to the 1967 borders and resolve the refugee crisis. Meanwhile, the United States, European Union, Russian Federation, and United Nations, collectively known as The Quartet, introduce a plan referred to as the “road map to peace.” It calls on Israel to end settlement construction and accept a Palestinian government and calls on Palestinians to renounce violence and engage in democratic reforms before “final status” issues are resolved.


June 2002: Israel begins construction of the Separation Wall along the Green Line and in the West Bank. In 2004 the International Court of Justice issues an advisory opinion finding the Wall “contrary to international law,” but its recommendations to cease construction and dismantle the portions of the wall in the West Bank are never enforced.


2005: Israel carries out a unilateral “disengagement plan” for the Gaza Strip, in which all soldiers and settlers leave Gaza. However, Israel erects a separation barrier between Gaza and Egypt and maintains control over Gaza’s borders as well as its telecommunications, sewage, water, and electricity networks. In the year following disengagement, Israel fires approximately 15,000 artillery shells into Gaza and conducts more than 550 air strikes, killing approximately 525 Gazans. Over that same period at least 1,700 rockets are fired into Israel, injuring 41 Israelis.


2006: The Palestinian Authority holds legislative elections. The Islamist movement Hamas wins 74 seats out of 132, while the ruling party, Fatah, wins 45 seats. International observers say the election was conducted fairly, but Israel imposes economic sanctions, and the United States and the European Union withhold funds from the Palestinian Authority, saying that Hamas is a terrorist organization. Israel and the international community announce that the sanctions will end once Hamas adopts “the Quartet Principles”: recognition of the state of Israel, recognition of previous agreements, and renunciation of violence.


June 2006: Palestinian militant groups attack an Israeli military post near Gaza, killing two soldiers and capturing Cpl. Gilad Shalit, who remains a prisoner in Gaza. In response, Israel conducts armed operations against Hamas in Gaza and further tightens its economic blockade of the territory.


July 2006: Hezbollah undertakes border raids into northern Israel, leading to the start of the Second Lebanon War. Israel invades Lebanon from the air and the ground. The war last 34 days and kills over 1,000 Lebanese, many of them civilians.


2007: Fatah and Hamas establish a unity government for the Palestinian territories in February, but it dissolves when Fatah attempts to take over the Gaza government with backing from the United States. Following skirmishes, Hamas retains control over Gaza while the Palestinian Authority sets up an “emergency” government in the West Bank with Mahmoud Abbas of Fatah as president. This paves the way for the United States, the European Union, and Israel to resume payments to the Palestinian Authority. Israel declares Gaza a “hostile entity” and intensifies its blockade of Gaza, placing greater restrictions over goods, fuel, and electricity that can enter the territory.


June 2008: Egypt brokers a ceasefire between Israel and Hamas. The ceasefire terms reportedly state that Hamas will halt attacks against Israel from groups inside Gaza, while Israel will cease military operations inside of Gaza and ease the blockade.


June-July 2008: Hamas insists that it is committed to keeping the truce, but other militant groups inside Gaza continue firing rockets. Israel fails to ease the blockade and conducts military operations inside Gaza and the West Bank aimed at Hamas. The UN Office for the Coordination of Humanitarian Affairs reports that the commodities being allowed into Gaza are “far below actual needs” and are “restricted to certain selected essential humanitarian items.” As a result of the restrictions and a ban on exports, 95 percent of Gaza’s industries are closed.


November 2008: After two months of relative calm, Israel breaks the truce with Hamas in a raid that kills six gunmen in Gaza. Hamas responds by firing rockets into Israel. Attacks by both Israel and armed groups in Gaza escalate in November and December. Nearly 200 rockets and mortar shells are fired into Israel in November, up from two in October. Israel closes the crossings into Gaza for most of November, forcing most of Gaza’s bakeries to close and the United Nations Relief and Works Agency to suspend food distribution for five days to 750,000 Gazans.


December 2008: Gaza authorities declare an end to the truce with Israel following the continuing blockade on Gaza and multiple Israeli strikes during the first week of December, including one that kills two children and injures two others in Rafah. Israeli authorities say that Gazan forces fired 130 rockets and mortars into Israel in the first 18 days of the month.


December 27, 2008: The Israeli Air Force carries out a wave of attacks inside Gaza, starting “Operation Cast Lead.” In the first day of the air assault, at least 225 Palestinians are killed and hundreds injured, making it the bloodiest day in decades of the conflict.


January 3, 2009: The ground phase of the assault begins. Israeli troops enter Gaza.


January 15, 2009: Israeli forces begin to withdraw from Gaza, but leave in their wake the systematic destruction of civilian infrastructure.


January 17, 2009: Israel declares a unilateral ceasefire, effectively ending the conflict. “The conditions have been created so that our targets, as defined when we launched the operation, have been fully achieved, and more so,” then-Prime Minister Ehud Olmert says. In total, between 1,387 and 1,444 Palestinians die, the vast majority of them civilians, including over 300 children. More than 15,000 homes are destroyed or severely damaged, leaving 100,000 Palestinians homeless. Nearly half of Gaza’s 122 health facilities are damaged or destroyed,  and Gaza suffers more than $650 million in losses due to the Israeli destruction of housing, commerce, industry, and farming. Over the same three weeks, Palestinian rocket and mortar fire aimed at Israeli civilians kill 3.


April 2009: The United Nations Human Rights Council establishes a fact-finding mission on the Israeli invasion of Gaza to investigate all violations of human rights and international humanitarian law. Justice Richard Goldstone, a South African jurist who was the former prosecutor for the international tribunals in Yugoslavia and Rwanda, is named to head the mission.


September 2009: The “Report of the United Nations Fact-Finding Mission on the Gaza Conflict” is released. It states that both Israel and Palestinian armed groups, including Hamas, committed war crimes and possible crimes against humanity during the Gaza conflict. The report on the Israeli invasion concludes that the attack was “a deliberately disproportionate attack designed to punish, humiliate and terrorize a civilian population.” The Mission calls on the UN Human Rights Council to address these “grave violations” of the Geneva Conventions by referring the report to the International Criminal Court in the Hague if the sides do not carry out appropriate, independent investigations.


October 2009: The UN Human Rights Council endorses the report by a 25-6 vote, with 11 abstentions.


November 2009: In a 114-18 vote, with 44 abstentions, the UN General Assembly endorses the Goldstone Report, urging Israel and the “Palestinian side” to conduct independent, credible investigations into the allegations of war crimes outlined in the report within three months. Secretary-General Ban Ki-moon is charged with monitoring the implementation of the resolution.


February 2010: A chorus of human rights organizations criticizes both Israel and the Palestinians for not conducting credible investigations. The General Assembly passes a second resolution, extending by five months the deadline for both Israel and the Palestinians to conduct credible investigations of the report’s allegations. The resolution also calls on Secretary-General Ban to report to the Assembly within five months on the implementation of the resolution.
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TESTIMONY 1

Moussa al-Silawi

Witness to the shelling of al-Maqadmah mosque, describing the attack on January 3, 2009

 



 



In the name of God, the compassionate, the merciful, I am Moussa al-Silawi. I live in Jabaliyah Camp, on the eighth block. On the day of the event I went to the mosque to pray the evening prayer. And usually the prayers, if we hear any aircraft, any bullets, if we hear anything, usually we run to the mosque to take refuge. After evening prayer we heard a shell hit the mosque. And we have no idea what we saw at the moment. It was absolutely incredible and we started screaming. We screamed and we called for God. We . . . said, “Please, help us. Help us, God. Help us, God. Help us, God.” And after that, I heard, I was told that [my] son . . . Ibrahim Moussa Isa Ibrahima al-Silawi, he was carried to the hospital and he became a martyr. He died. He has seven daughters, and they are ten. Altogether they are ten who became orphans, without anybody to give them assistance.

 



And moments later I heard and I was told, “Ahmed, Ahmed al-Silawi, he is also dead. He’s a martyr.” He was completely disintegrated in the mosque. A little bit later I was contacted again and I was told, “Your nephew, Mohammad Moussa al-Silawi, he has three daughters, he also is dead.” And then I heard from another person, “Allahu akbar! Allahu akbar!” I was screaming. And thanks to God. And I was told, “Your grandchild, your grandchild the son of Moussa is also dead.” His name is Mohammad. And then after a while I heard another news, and I was told, “Mohammad Moussa al-Silawi, your other grandchild is dead.”

 



Allahu akbar. Allahu akbar. Where are the Arab countries? Where is Islam? Where is religion? Where is honor? And then I have to say: where is law? Where is the state? Where is justice? I am 91 years old. I was born in 1917. I lived at the time of the Turks, the time of the British, but we never saw anything of this sort. We’ve never seen something like that. I have lived 91 years, I have seen everything, but nothing of this sort. I have never seen such a catastrophe. We see our children dead. We transport them to the hospital, one to the Idwan Hospital, and then we carried them to the cemetery.







PART ONE

METHODOLOGY, CONTEXT AND APPLICABLE LAW




INTRODUCTION 

On 3 April 2009, the President of the Human Rights Council established the United Nations Fact-Finding Mission on the Gaza Conflict with the mandate “to investigate all violations of international human rights law and international humanitarian law that might have been committed at any time in the context of the military operations that were conducted in Gaza during the period from 27 December 2008 and 18 January 2009, whether before, during or after.” The appointment of the Mission followed the adoption on 12 January 2009 of resolution S-9/1 on the grave violations of human rights in the Occupied Palestinian Territory, particularly due to the recent Israeli military attacks against the occupied Gaza Strip, by the United Nations Human Rights Council at the end of its ninth special session.

 



The President appointed Justice Richard Goldstone, former judge of the Constitutional Court of South Africa and former Prosecutor of the International Criminal Tribunals for the former Yugoslavia and Rwanda, to head the Mission. The other three appointed members were: Professor Christine Chinkin, Professor of International Law at the London School of Economics and Political Science, who was a member of the high-level fact-finding mission to Beit Hanoun (2008); Ms. Hina Jilani, Advocate of the Supreme Court of Pakistan and former Special Representative of the Secretary-General on the situation of human rights defenders, who was a member of the International Commission of Inquiry on Darfur (2004); and Colonel Desmond Travers, a former Officer in Ireland’s Defence Forces and member of the Board of Directors of the Institute for International Criminal Investigations.

 



[Removed: paragraphs 133-148]


Acknowledgments 

The Mission is deeply grateful to the numerous Palestinians and Israelis, especially victims and witnesses of violations, who have shared with it their stories and views. It is equally grateful to the many Palestinian and Israeli civil society and NGOs, and to the Palestinian Independent Commission for Human Rights. They are at the forefront of the protection and promotion of human rights in the region  and carry out their work with courage, professionalism and independence in very difficult circumstances. The Mission is also grateful to all the domestic and international NGOs that have supported its mandate and have provided a vast amount of relevant and well-documented information. Without the support and the assistance of United Nations agencies, programmes and other bodies, and particularly of the United Nations staff in Gaza, the Mission would have not been able to complete its work. Heartfelt thanks go to all of them. The Mission wishes to especially acknowledge the invaluable support received by the dedicated staff of UNRWA. The Mission expresses its gratitude to the United Nations security personnel and interpreters, who have professionally and sensitively accomplished their difficult tasks. In addition to the secretariat of the Mission appointed by OHCHR, a multinational team with a broad range of professional experience, the gratitude of the Mission goes also to the staff of OHCHR in Geneva, the Occupied Palestinian Territory and New York. A particular mention goes to all those who assisted with the daunting task of organizing at very short notice the public hearings in Gaza and in Geneva. The Mission wishes to formally thank the Government of Egypt and in particular the Permanent Mission of Egypt in Geneva. The Mission wishes to formally thank the Governments of Jordan and of Switzerland for facilitating the issuance of entry visas at short notice. The Mission also wishes to acknowledge the continued support received from the United Nations Secretary-General.

 



Finally, the Mission wishes to thank the people of Gaza for their warm welcome, their humanity and their hospitality in spite of such difficult and painful circumstances.





CHAPTER I.

METHODOLOGY




A. MANDATE AND TERMS OF REFERENCE 

In his letter appointing the members of the Mission, the President of the Council entrusted the Mission with the following mandate: “to investigate all violations of international human rights law and international humanitarian law that might have been committed at any time in the context of the military operations that were conducted in Gaza during the period from 27 December 2008 and 18 January 2009, whether before, during or after.”

 



To implement its mandate, the Mission determined that it was required to consider any actions by all parties that might have constituted violations of international human rights law or international humanitarian law. The mandate also required it to review related actions in the entire Occupied Palestinian Territory and Israel.

 



With regard to temporal scope, the Mission’s broad mandate includes violations before, during and after the military operations that were conducted in Gaza between 27 December 2008 and 18 January 2009. The Mission considered that, while the Gaza events must be seen in the context of the overall conflict and situation in the Occupied Palestinian Territory, in view of the limited time and resources available, it would be beyond its abilities to focus on conduct or actions that took place long before the military operation of December-January. The Mission therefore decided to focus primarily on events, actions or circumstances occurring since 19 June 2008, when a ceasefire was agreed between the Government of Israel and Hamas. The Mission has also taken into consideration matters occurring after the end of military operations that constitute continuing human rights and international  humanitarian law violations related to or as a consequence of the military operation, up to 31 July 2009.

 



The Mission considered that the reference in its mandate to violations committed in the context of the December-January military operations required it to go beyond violations that took place directly as part of the operations. Thus violations within its mandate include those that are linked to the December-January military operations in terms of time, objectives and targets, and include restrictions on human rights and fundamental freedoms relating to Israel’s strategies and actions in the context of its military operations.

 



The normative framework for the Mission has been general international law, the Charter of the United Nations, international humanitarian law, international human rights law and international criminal law.




B. METHODS OF WORK 

The Mission reviewed all allegations raised in connection with issues under its mandate. The review included analysis of material in the public domain, including the many reports produced after the military operations concluded, information provided to the Mission through additional documentation and a series of meetings with experts who had been to the area or studied matters of interest to the Mission.

 



In view of the time frame within which it had to complete its work, the Mission necessarily had to be selective in the choice of issues and incidents for investigation. The report does not purport to be exhaustive in documenting the very high number of relevant incidents that occurred in the period covered by the Mission’s mandate and especially during the military operations in Gaza. Nevertheless, the Mission considers that the report is illustrative of the main patterns of violations. The Mission also stresses that the exclusion of issues or incidents from the report in no way reflects on the seriousness of the relevant allegations.
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A note on the public hearings 

The purpose of the public hearings, which were broadcast live, was to enable victims, witnesses and experts from all sides to the conflict to speak directly to as  many people as possible in the region as well as in the international community. The Mission is of the view that no written word can replace the voice of victims. While not all issues and incidents under investigation by the Mission were addressed during the hearings, the 38 public testimonies covered a wide range of relevant facts as well as legal and military matters. The Mission had initially intended to hold hearings in Gaza, Israel and the West Bank. However, denial of access to Israel and the West Bank resulted in the decision to hold hearings of participants from Israel and the West Bank in Geneva.

 



Participants in the hearings were identified in the course of the Mission’s investigations, and had either first-hand experience or information or specialized knowledge of the issues under investigation and analysis. In keeping with the objectives of the hearings, the Mission gave priority to the participation of victims and people from the affected communities. Participants took part in the hearings on a voluntary basis. Some individuals declined to participate for fear of reprisal. The Mission received expressions of gratitude from participants, as well as members of the affected communities, for having provided an opportunity to speak publicly of their experiences.
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CHAPTER II.

CONTEXT

[Removed: paragraph 176]
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B. OVERVIEW OF ISRAEL’S PATTERN OF POLICIES AND CONDUCT RELEVANT TO THE OCCUPIED PALESTINIAN TERRITORY, AND LINKS BETWEEN THE SITUATION IN GAZA AND IN THE WEST BANK 

Since 1967, Israel has built hundreds of settlements in the West Bank, including East Jerusalem, and the Gaza Strip. Such settlements were recognized by its Ministry of Interior as Israeli “communities” subjected to Israeli law. The [. . .] Advisory Opinion by the International Court of Justice and “a number of United Nations resolutions have all affirmed that Israel’s practice of constructing settlements—in effect, the transfer by an occupying Power of parts of its own civilian population into the territory it occupies—constitutes a breach of the Fourth Geneva Convention” (on the position of the Israeli High Court of Justice on the applicability of the Fourth Geneva Convention to the Occupied Palestinian Territory, see chapter IV). Sixteen settlements in the Gaza Strip and three in the northern West Bank were dismantled in 2005 during the implementation of the so-called Israeli disengagement plan, but the establishment of new settlements continued. In 2007, there were more than 450,000 Israeli citizens living in 149 settlements in the West Bank, including East Jerusalem. According to United Nations sources, almost 40 per cent of the West Bank is now taken up by Israeli infrastructure associated with the settlements, including roads, barriers, buffer zones and military bases. Data released by the Israeli Central Bureau of Statistics showed that construction in these settlements has increased in 2008 by a factor of 1.8 in comparison with the same period in 2007. The  number of tenders in East Jerusalem has increased by 3,728 per cent (1,761 housing units, compared with 46 in 2007). Until the end of the 1970s, the Government of Israel claimed that the settlements were established on the grounds of military necessity and security, but it has since abandoned this position.

 



It is estimated that 33 per cent of the settlements have been built on private land owned by Palestinians, much of it expropriated by the State of Israel on asserted grounds of military necessity. Following a ruling of the Israeli High Court of Justice in 1979, the Government of Israel changed its policy of land confiscation on the asserted ground of military necessity and started having recourse to civil laws relating to land confiscation in place under Ottoman rule. According to these laws, land may be seized either because no one can prove ownership in accordance with the required standard of evidence or because the area in which it is situated is declared a closed military zone which farmers are prohibited from entering.

 



“Since 1967, the Israeli authorities have demolished thousands of Palestinian-owned structures in the [Occupied Palestinian Territory], including an estimated 2,000 houses in East Jerusalem.” [According to a report by the U.N. Office for the Coordinator of Humanitarian Affairs.] During the first quarter of 2008, the Israeli authorities demolished 124 structures in the West Bank, including East Jerusalem, for lack of permits. Of those, 61 were residential buildings whose demolition caused the displacement of many Palestinians, including children. Demolition of structures and residential buildings has been a feature of the Israeli policy that has displaced Palestinians mainly in the Jordan Valley and in East Jerusalem, but also in other areas of the West Bank. The Israeli authorities justify the majority of these demolitions by claiming that the structures or buildings lack the necessary permits. The relevant Israeli authorities rarely issue building permits for Palestinians, frequently refusing them on the basis that the construction is in violation of the mandatory regional outline plans approved by the British Mandate Government of Palestine in the 1940s. Areas in East Jerusalem face the prospect of mass demolitions. Carrying out pending demolition orders would affect a combined total of more than 3,600 persons. The combined effects of the Israeli policies of expanding and establishing new settlements, the demolition of Palestinian-owned properties, including houses, the restrictive and discriminatory housing policies as well as the Wall have been described as a way of “actively pursuing the illegal annexation” of East Jerusalem.

 



The route of the Wall weaves between Palestinian villages and neighbourhoods and has contributed to the fragmentation of the West Bank into a series of enclaves  separated from one another [. . .]. The Wall encircles settlements built around Jerusalem and within the West Bank and connects them to Israel. Eighty per cent of Israeli inhabitants of these settlements reside to the west of the Wall. The route of the Wall, which has created a demarcation, is to a great degree determined by the objective of incorporating settlements into the Israeli side and excluding Palestinians from these areas. If completed, 85 per cent of the Wall will be located inside the West Bank, and 9.5 per cent of West Bank territory, including East Jerusalem, will be cut off from the rest of the West Bank. It is estimated that 385,000 Israeli citizens in 80 settlements out of the total of 450,000 Israeli citizens in 149 settlements and 260,000 Palestinians, including in East Jerusalem, will be located between the Wall and the Green Line. In addition, approximately 125,000 Palestinians in 28 communities will be surrounded on three sides and 26,000 Palestinians in eight communities will be surrounded on four sides. A number of surveys compiled by United Nations agencies found that many Palestinian communities cut off by the Wall do not enjoy full access to emergency health services, posing severe challenges in medical emergencies and for expectant mothers. In addition, the Wall cuts off residents in closed areas from schools and universities, also having an impact on social relations and especially on traditional marriage patterns. The Wall isolates the land and water resources of a large number of Palestinians, having a negative impact on agricultural practices and on rural livelihoods.

 



Despite the claim by Israel that restrictions of movement within the West Bank are imposed on Palestinian residents for security purposes, most of those internal restrictions appear to have been designed to guarantee unobstructed travel to the Israeli inhabitants of the settlements. None of these restrictions applies to Israeli citizens travelling throughout the West Bank.

 



A two-tiered road system has been established throughout the West Bank in which main roads are reserved for the exclusive use of Israeli citizens while Palestinians are confined to a different (and inferior) road network. The Israeli-built roads in the West Bank form a network linking Israeli settlements with one another and to Israel proper. Palestinians are denied free access to approximately 1,500 km of roads within the West Bank. Travel on these roads by Palestinians is completely forbidden. Partially prohibited roads are those for which a special permit is required, while restricted roads are those on which individuals travelling on such roads who are not from the local area must have a permit.

 



The policy of “closure,” i.e. closures of entire areas and restrictions on the movement for goods and people on the basis of alleged security threats to Israeli citizens,  has been a characteristic of the Israeli control over the Gaza Strip and the West Bank since 1996 and has dramatically affected the lives of Palestinians. “Perhaps the most devastating effect of the heightened closure has been a dramatic rise in unemployment levels in the West Bank and Gaza Strip. Because the closure restricts the movement of all people (and goods) in and out of the Gaza Strip and West Bank, as well as movement within the West Bank itself, workers from these territories have been unable to reach their places of employment. According to the Palestinian Ministry of Labour, unemployment in Gaza has increased from 50 per cent to 74 per cent (and from 30 per cent to 50 per cent in the West Bank). Before the heightened closure, 22,000 Gazans (down from 80,000 in 1987) and 26,000 West Bankers had permits to work in Israel,” [writes Sara Roy, senior research scholar at the Center for Middle Eastern Studies at Harvard University]. “Losses from unemployment amount to $1.04 million daily for the Gaza Strip alone—$750,000 from lost wages in Israel and $290,000 from lost wages in local sectors. The Palestinian Bureau of Statistics (PBS) estimates that from February 25 to April 4, the Gaza Strip and West Bank lost $78.3 million in wages and income.” In June 2009, more than 40 United Nations and other humanitarian agencies urged Israel to lift its blockade of Gaza, where nearly everyone depends on international humanitarian assistance, and indiscriminate sanctions are affecting the entire population of 1.5 million (see also chap. V).

 



A number of Israeli policies and measures especially since 1996 have contributed to effectively separating Gaza from the West Bank, despite the commitments contained in the Oslo I Accord by which “the two sides view the West Bank and the Gaza Strip as a single territorial unit, whose integrity will be preserved during the interim period.” The imposition of tight closures and limitations on movement has chiefly contributed to this separation. With the implementation of the “disengagement plan” and after Hamas secured control of the Gaza Strip, the imposition of an almost total closure has meant that direct contact is no longer possible with Palestinians from the West Bank. The arrest by Israel of members of the Palestinian Legislative Council and other Palestinian Authority officials has also resulted in the inability of many institutions to function properly and prevented Palestinians from the two areas to work together. In the past few years a new permit system has been imposed on Palestinians of the Gaza Strip living in the West Bank. Without such a permit they can be declared “illegal aliens.” In addition, the Israeli authorities—who are in control of the population registry—have stopped updating the addresses of Palestinians who have moved from Gaza to the West Bank. The new requirement for a permit is based on a person’s registered address, enabling Israel to bar Palestinians whose registered address is in Gaza from moving  to the West Bank. This measure has also retroactively turned many Palestinians who already live in the West Bank into illegal residents. These policies have had a devastating impact on many families that were effectively forced to live apart or, in order to live together, move to the Gaza Strip with no possibility of returning to the West Bank. Israel has bureaucratically and logistically effectively split and separated not only Palestinians in the occupied territories and their families in Israel but also Palestinian residents of Jerusalem and those in the rest of the territory as well as Gazans and West Bankers/Jerusalemites.

 



Despite prohibitions under international humanitarian law (IHL), Israel has applied its domestic laws throughout the Occupied Palestinian Territory since 1967. Notably, existing planning and construction laws were annulled and replaced with military orders, and related civil powers transferred from local authorities to Israeli institutions, with ultimate discretion resting with military commanders. The application of Israeli domestic laws has resulted in institutionalized discrimination against Palestinians in the Occupied Palestinian Territory to the benefit of Jewish settlers, both Israeli citizens and others. Exclusive benefits reserved for Jews derive from the two-tiered civil status under Israel’s domestic legal regime based on a “Jewish nationality,” which entitles “persons of Jewish race or descendency” to superior rights and privileges, particularly in land use, housing, development, immigration and access to natural resources, as affirmed in key legislation. Administrative procedures qualify indigenous inhabitants of the Occupied Palestinian Territory as “alien persons” and, thus, prohibited from building on, or renting, large portions of land designated by the Government of Israel as “State land.”

 



The two-tiered civil status under Israeli law, favouring “Jewish nationals” (le’om yehudi) over persons holding Israeli citizenship (ezrahut), has been a subject of concern under the International Covenant on Economic, Social and Cultural Rights, particularly those forms of discrimination carried out through Israel’s parastatal agencies (World Zionist Organization/Jewish Agency, Jewish National Fund and their affiliates), which dominate land use, housing and development. The Committee on Economic, Social and Cultural Rights also has recognized that Israel’s application of a “Jewish nationality” distinct from Israeli citizenship institutionalizes discrimination that disadvantages all Palestinians—in particular, refugees.

 



In 2007, the Committee on the Elimination of Racial Discrimination highlighted another discriminatory policy imposed by the Israeli authorities on Palestinian residents  of the Occupied Palestinian Territory as well as those who are Israeli citizens (but denied a legal “nationality” status). The “Citizenship and Entry into Israel Law (Temporary Order)” of 31 May 2003 bars the possibility of granting Israeli citizenship and residence permits in Israel, including through family reunification, to residents of the Occupied Palestinian Territory. The Committee noted that such measures have a disproportionate impact on Arab Israeli citizens who marry Palestinians from the Occupied Palestinian Territory and wish to live together with their families in Israel. While noting the State party’s legitimate objective of guaranteeing the safety of its citizens, the Committee expressed concern about the fact that these “temporary” measures have systematically been renewed and have been expanded to citizens of “enemy States.”

 



Since 1967, about 750,000 Palestinians have been detained at some point by the Government of Israel, according to Palestinian human rights organizations. Currently, there are approximately 8,100 Palestinian prisoners in Israeli prisons and detention centres, roughly 550 of whom are administrative detainees. Administrative detention is detention without charge or trial, authorized by an administrative order rather than by judicial decree. The conditions of Palestinians in Israeli detention facilities have been the subject of considerable international criticism, including concerns of torture and other ill-treatment. Palestinian detainees can normally be visited only by first-degree relatives (see chapter XXI). However, following Hamas’s seizure of full control in the Gaza Strip in June 2007, the Israeli authorities suspended visits from family members travelling from Gaza to Palestinian detainees in Israel, depriving more than 900 detainees of direct contact with their relatives.
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CHAPTER IV.

APPLICABLE LAW

The Mission’s mandate covers all violations of international human rights law (IHRL) and international humanitarian law (IHL) that might have been committed at any time, whether before, during or after, in the context of the military operations that were conducted in Gaza during the period from 27 December 2008 to 18 January 2009. The Mission has therefore carried out its task within the framework of general international law, in particular IHRL and IHL.




A. SELF-DETERMINATION 

A fundamental element in the legal framework is the principle of self-determination of peoples, derived from the Charter of the United Nations, Article 1, accepted as constituting customary international law, and set out as a right of peoples in the two International Covenants on Human Rights (common article 1 of the International Covenant on Civil and Political Rights [ICCPR] and the International Covenant on Economic, Social and Cultural Rights [ICESCR]). The right of the Palestinian people to self-determination has been affirmed by the General Assembly and the International Court of Justice in its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Self-determination has special prominence in the context of the recent events and military hostilities in the region, because they are but one episode in the long occupation of the Palestinian territory. The right to self-determination has an erga omnes character whereby all States have the duty to promote its realization. This is also recognized by the United Nations General Assembly, which has declared that peoples who resist forcible action depriving them of their right to self-determination have the right to seek and receive support from third parties. Those who take action amounting to military force must comply with IHL.




B. INTERNATIONAL HUMANITARIAN LAW 

All parties to the armed conflict are bound by relevant rules of IHL, whether of conventional or customary character. International humanitarian law comprises principles and rules applicable to the conduct of military hostilities and provides for restraints upon the conduct of military action so as to protect civilians and those that are hors de combat. It also applies to situations of belligerent occupation.

 



Israel is a party to the four Geneva Conventions of 12 August 1949, but has not ratified their Additional Protocols I or II on the protection of victims of armed conflict. In addition, Israel is a party to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects, as well as its Protocol I on Non-Detectable Fragments, both of 10 October 1980.

 



Many of the rules contained in the Fourth Hague Convention respecting the Laws and Customs of War on Land and the Regulations annexed to it, and the four Geneva Conventions and their Additional Protocols, are now part of customary international law. Israel’s High Court of Justice has confirmed that Israel must adhere to those rules and principles reflected in the Fourth Geneva Convention, the Regulations annexed to the Fourth Hague Convention and the customary international law principles reflected in certain provisions of Additional Protocol I to the Geneva Conventions of 1949. The Government of Israel accepts that, although it is not a party to the Additional Protocol I, some of its provisions accurately reflect customary international law. Under the rules of State responsibility, Israel is responsible for any violations of international law attributable to it. Specifically, under the Fourth Geneva Convention, article 29, “the Party to a conflict in whose hands protected persons may be, is responsible for the treatment accorded to them by its agents, irrespective of any individual responsibility which may be incurred.”

 



[Removed: paragraphs 273-275]

 



Israel has without doubt at all times relevant to the mandate of the Mission exercised effective control over the Gaza Strip. The Mission is of the view that the circumstances of this control establish that the Gaza Strip remains occupied by Israel. The provisions of the Fourth Geneva Convention therefore apply at all relevant times with regard to the obligations of Israel towards the population of the Gaza Strip.

Despite Israel’s declared intention to relinquish its position as an occupying Power by evacuating troops and settlers from the Gaza Strip during its 2005 “disengagement,” the international community continues to regard it as the occupying Power.

 



Given the specific geopolitical configuration of the Gaza Strip, the powers that Israel exercises from the borders enable it to determine the conditions of life within the Gaza Strip. Israel controls the border crossings (including to a significant degree the Rafah crossing to Egypt, under the terms of the Agreement on Movement and Access) and decides what and who gets in or out of the Gaza Strip. It also controls the territorial sea adjacent to the Gaza Strip and has declared a virtual blockade and limits to the fishing zone, thereby regulating economic activity in that zone. It also keeps complete control of the airspace of the Gaza Strip, inter alia, through continuous surveillance by aircraft and unmanned aviation vehicles (UAVs) or drones. It makes military incursions and from time to time hits targets within the Gaza Strip. No-go areas are declared within the Gaza Strip near the border where Israeli settlements used to be and enforced by the Israeli armed forces. Furthermore, Israel regulates the local monetary market based on the Israeli currency (the new shekel) and controls taxes and custom duties.

 



The ultimate authority over the Occupied Palestinian Territory still lies with Israel. Under the law and practice of occupation, the establishment by the occupying Power of a temporary administration over an occupied territory is not an essential requirement for occupation, although it could be one element among others that indicates the existence of such occupation. In fact, as shown in the case of Denmark during the Second World War, the occupier can leave in place an existing local administration or allow a new one to be installed for as long as it preserves for itself the ultimate authority. Although Israel has transferred to the Palestinian Authority a series of functions within designated zones, it has done so by agreement, through the Oslo Accords and related understandings, keeping for itself “powers and responsibilities not so transferred.” When Israel unilaterally evacuated troops and settlements from the Gaza Strip, it left in place a Palestinian local administration. There is no local governing body to which full authority has been transferred. In this regard, the Mission recalls that the International Court of Justice, in its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, regards the transfer of powers and responsibilities by Israel under various agreements with the Palestine Liberation Organization (PLO) as having “done nothing” to alter the character of Israel as an occupying Power.

Although the essential elements of occupation are present in the Gaza Strip, account must be taken of the fact that inside Gaza there is a de facto local administration, which carries out the functions and responsibilities in various areas transferred to the Palestine Authority under the Oslo Accords, to the extent that it is able to do so in the light of the closures and blockade imposed by Israel.

 



[Removed: remainder of section B (paragraphs 281-285)]




C. INTERNATIONAL CRIMINAL LAW 

International criminal law has become a necessary instrument for the enforcement of IHL and IHRL. Criminal proceedings and sanctions have a deterrent function and offer a measure of justice for the victims of violations. The international community increasingly looks to criminal justice as an effective mechanism of accountability and justice in the face of abuse and impunity. The Mission regards the rules and definitions of international criminal law as crucial to the fulfillment of its mandate to look at all violations of IHL and IHRL by all parties to the conflict.

 



Crimes under international law are defined in treaties and also in customary international law. Violations of fundamental humanitarian rules applicable in all types of conflict entail individual criminal responsibility under customary law. They encompass crimes against humanity, war crimes and genocide. Other crimes not necessarily committed as a war crime or crime against humanity are torture and enforced disappearance.

 



[Removed: paragraphs 288-290]

 



War crimes are serious breaches of international humanitarian law that apply to armed conflicts and entail individual criminal responsibility under treaty or customary law. War crimes can be committed in the context of armed conflicts of an international character as well as those of a non-international character. This category of crimes includes and/or overlaps with the grave breaches as defined in the four Geneva Conventions.

 



War crimes comprise crimes against protected persons (including wilful killing, torture or other inhuman acts, taking hostages, and collective punishments); crimes against property (including extensive destruction of property not justified  by military necessity and carried out unlawfully and wantonly, destroying or seizing property of the enemy, pillaging, and declaring abolished, suspended or inadmissible in a court of law the rights and actions of the nationals of the hostile party); crimes relating to the use of prohibited methods and means of warfare (including directing an attack against civilians or civilian objects, launching an attack directed against legitimate targets if such attack causes excessive incidental civilian casualties or damage to the environment, improper use of the protective emblems, the use of starvation of civilians as a method of warfare, use of human shields and acts of terror). In addition, article 8 (2) (b) (iii) of the Rome Statute defines as a war crime the direct attack against protected personnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission.

 



Crimes against humanity are crimes that shock the conscience of humanity. The Statutes of the International Criminal Tribunal for the former Yugoslavia and of the International Criminal Tribunal for Rwanda provided for the prosecution of crimes against humanity. These crimes comprise murder, extermination, enslavement, deportation, imprisonment, torture, rape, persecutions and other inhuman acts when they are part of a widespread or systematic attack against any civilian population. Although under the Statute of the International Criminal Tribunal for the former Yugoslavia crimes against humanity must be committed in armed conflict, such a requirement is not part of the customary law definition of the crime.




D. INTERNATIONAL HUMAN RIGHTS LAW 

Israel has ratified several of the most important international human rights treaties, including the International Convention on the Elimination of All Forms of Racial Discrimination, ICCPR, ICESCR, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child, and the Convention on the Elimination of All Forms of Discrimination against Women.

 



It is now widely accepted that human rights treaties continue to apply in situations of armed conflict. In its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the International Court of Justice considered that “the protection offered by human rights conventions does not cease in case of armed conflict, save through the effect of provisions for derogation. . . . ”

[Removed: paragraphs 296-309]

 



To conclude, the Mission wishes to emphasize that all parties to an armed conflict have the obligation to respect the enjoyment of human rights by all.


TESTIMONY 2

Dr. Ahmad Abu Tawahina

Executive Director of the Gaza Community Mental Health Programme, explaining the psychological effects of the blockade on the people of Gaza

 



In fact and as I have mentioned, dealing with psychological problems that result from poverty is more difficult than dealing with mental problems related to war and violence. I recall one of the patients I treated. He’s a 40-year-old man. He has a very large family. He lost his job because of the siege. His children continued to ask for their daily needs. One of his small children daily asked him for some money and the father daily answered, “I cannot, I cannot give you this money.” So his child answered him one day, “So why did you bring me into this world since you cannot give me one shekel per day?” So the father went into a very severe state of depression. He tried to commit suicide twice. He was lucky because his family was following his situation up close and he was referred for treatment in the Gaza Health Programme. I started the treatment and I started with my patient talking about the best way of helping him. It was clear from the very beginning. He told me, “If you want to help me, find me a job. This will be the best treatment.” I realized from the very beginning that all the techniques I have will not be useful in this situation or similar situations. The basic needs must be provided by giving job opportunities to people and, by the way, it is not sufficient to give people parcels of ready food. They have to work. . . .
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The West Bank, Including East Jerusalem


The Gaza Strip SECTION A: MILITARY OPERATIONS




 CHAPTER V.

THE BLOCKADE: INTRODUCTION AND OVERVIEW

The military operations of 28 December 2008 to 19 January 2009 and their impact cannot be fully evaluated without taking account of the context and the prevailing living conditions at the time they began. In material respects, the military hostilities were a culmination of the long process of economic and political isolation imposed on the Gaza Strip by Israel, which is generally described as a blockade. This chapter provides an overview of the blockade, while chapter XVII provides a detailed analysis of the cumulative impact of the blockade and the military operations on the people in Gaza and their human rights.

 



The series of economic and political measures imposed against the Gaza Strip began around February 2006 with the Hamas electoral victory in the legislative elections. This was also accompanied by the withholding of financial support for the Gaza Strip by some donor countries and actions of other countries that amounted to open or tacit support of the Israeli blockade. Hamas took over effective power in the Gaza Strip on 15 June 2007. Shortly thereafter Israel declared the Gaza Strip a “hostile territory,” enacting a series of economic, social and military measures purportedly designed to isolate and strangle Hamas. These have made a deep impact on the population’s living standards.

 



The blockade comprises measures such as the closure of border crossings, sometimes completely for a number of days, for people, goods and services, and for the provision of fuel and electricity. The closure has had severe effects on trade  and general business activity, agriculture and industry in the Gaza Strip. Electricity and fuel that are provided from Israel are essential for a broad range of activities from business to education, health services, industry and agriculture. Further limits to the fishing area in the sea adjacent to the Gaza Strip were fixed and enforced by Israel, negatively impacting on fishing activities and the livelihood of the fishing community. Israel also established a buffer zone of variable and uncertain width along the border, together with a sizeable no-go area in the northern part of the Gaza Strip where some Israeli settlements used to be situated. This no-go area is in practice an enlarged buffer zone in the northern part of the Gaza Strip where people cannot go. The creation of the buffer zone has forced the relocation of a number of factories from this area closer to Gaza City, causing serious environmental concerns and potential health hazards for the population. People’s movements have also been drastically restricted, with only a few businesspeople allowed to cross on a very irregular and unpredictable basis.

 



Because of the occupation, which created so many ties of dependence, and for other geographic, political and historical reasons, the availability of goods and services as well as the carrying-on of daily life in the Gaza Strip are highly dependent on Israel and its policies regarding the area. Food and other consumable items as well as fuel, electricity, construction materials and other items are traded from or through Israel. Israel also serves as the communication channel for the population of Gaza with the rest of the Occupied Palestinian Territory and the world, including for purposes of education and exchange programmes. There are five crossing points between Israel and the Gaza Strip: Erez (basically dedicated to the transit of people), Nahal Oz (for fuel), Karni (for grains), Kerem Shalom (for goods) and Sufa (for goods). Israeli control of these crossings has always been restrictive for the Gaza population. Since the beginning of the blockade, and particularly during and after the military operation, not only has the measure of restriction increased, but control has been exercised arbitrarily, resulting in uncertainty of access even for those items purportedly allowed entry by Israel.

 



Movement of people through the Erez crossing to Israel and the Rafah crossing to Egypt has been almost completely blocked. Exceptions include unpredictable and irregular permission for emergency medical evacuations, access to diplomats and international humanitarian staff and only limited access to some businesspeople.

 



The movement of goods has been restricted to imports of basic humanitarian supplies through the Kerem Shalom crossing point as well as to a limited quantity of fuel. The quantities of goods allowed into the Gaza Strip have not only been insufficient  to meet local demands, they also exclude several items essential for the manufacturing of goods and the processing of food products, as well as many other goods that are needed. This is compounded by the unpredictable way in which crossings are managed. Neither the list of items allowed into the Gaza Strip nor the criteria for their selection are made known to the public.

 



Before the military operation, the blockade had resulted in a significant reduction in the number of trucks allowed through the crossings. The number of trucks is considered a fair measure of the amount of imports into or exports from the Gaza Strip. This number increased slightly during the period of calm between June and November 2008, but declined sharply again in November, due to the resumption of hostilities following the Israeli military incursion. The daily average of truckloads crossing the border in November-December 2008 was between 23 and 30, but it increased after the start of military hostilities to up to five times that number during January 2009. However, at no time was it close to what it had been prior to June 2007 or to the amount actually necessary to meet the needs of the population.

 



The 2005 Agreement of Movement and Access called for a daily flow of some 400 trucks in and out of Gaza by the end of 2006, which was already lower than before the second intifada, but not even that level was ever reached. Information supplied to the Mission reveals that imports into and exports from the Gaza Strip before the closure in 2007 reached a monthly average of 10,400 and 1,380 truckloads, respectively. This declined to about 2,834 truckloads of imports and no exports after the recent military operations. Immediately after the operations, there was only one isolated instance in which exports of flowers were allowed from the Gaza Strip in March 2009. Some 134 truckloads of cash crops were exported in total between June 2007 and May 2009.
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