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            To Oliver, Stella, and Frances—the loves of my life.

And to Alaska—for letting me dream again.

         

      

   


   
      
         
            Introduction

         

         Most people wouldn’t think of January 21, 2010, as an important date. It isn’t Christmas. It isn’t 9/11. It isn’t a national holiday.

         Yet that day marks a turning point in American politics.

         January 21, 2010, is when the Supreme Court ruled on a case known as Citizens United. To listen to President Barack Obama, or Senator Harry Reid, or any number of self-proclaimed “good government” organizations, this decision mattered because it marked a new tidal wave of “dark” money and “shadowy” organizations into elections. It supposedly gave powerful special interests new control over democracy.

         Citizens United didn’t do any of that. But it did unleash a new era. It set off a new campaign of retribution and threats against conservatives. Citizens United launched the modern intimidation game.

         Up to that day, Republicans and Democrats had played a different game, a familiar one. Both sides had spent a hundred years using speech laws, also known as campaign finance laws, to bar their respective opponents from taking part in elections. Democrats barred companies. Republicans barred unions. Democrats restricted right-leaning groups. Republicans restricted left-leaning groups. The laws kept piling up and up, until the Supreme Court could no longer justify the assault on the First Amendment. Citizens United swept much of it away. Five justices restored the speech rights of millions of Americans.

         The political right and libertarians mostly celebrated the decision as a triumph for democracy. The political left had the opposite reaction. Obama was on the ropes. He’d passed Obamacare, and Dodd-Frank, and a blowout stimulus spending bill—and America hadn’t liked it. The party faced a wipeout in the 2010 elections. And now the high court had said Democrats could no longer legally shut up the companies and conservative nonprofits mobilizing against his party.

         So the left moved to plan B. It moved to harass and scare and shame its opponents out of speaking.

         Some in the liberal movement, including Obama and congressional Democrats, trained the federal government on opponents. They encouraged, explicitly and implicitly, the IRS to target and freeze conservative groups during election years. They called out conservative donors by name, making them the targets of a vast and threatening federal bureaucracy. They filed complaints with federal regulators and the Justice Department, calling on them to hassle or bar or prosecute their rivals. They came up with proposed executive orders and new IRS and SEC and FCC rules to order or frighten the other side out of the electoral process.

         Powerful elected politicians used their positions to hold hearings into conservative political groups and to scare off donors to those operations. They sent letters to companies and think tanks and nonprofits, demanding to know who funded them, and whom they funded in turn. They launched investigations and leaked select details to the press. They flooded groups with document requests to drive up their costs and slow down their work. They made clear that those who donated “wrong” would end up on blacklists, or in front of Congress, or subject to boycotts.

         Unions and liberal financial firms threatened to withdraw their money from companies that continued to speak. They pressured shareholders to force corporations to withdraw from the political scene. Activists camped outside CEOs’ homes and staged rallies outside corporate headquarters.

         Liberal prosecutors stepped up to threaten litigation against organizations that didn’t hand over names of donors, so that those donors could be subject to the same treatment. Some prosecutors went much further: They sent armed police to march into houses in predawn raids, to let their opponents know that their exercise of free speech might land them in prison.

         Liberal activists took to the streets—to urinate on houses, and block the entrances to stores, and stalk those who didn’t agree with them on political issues. They left threatening telephone messages, and delivered ugly e-mails, and got people fired from their jobs for holding unpopular political views.

         The intimidators embraced the tools that remained to them. They embraced disclosure laws, using the information they gleaned to create their lists of targets. They embraced arcane bits of campaign finance law, engineering new ways to persecute their opponents. They embraced the Internet and social media platforms, to launch protests, and badger free-market advocates, and even to create searchable, walkable maps that allowed them to harass people, one home at a time.

         They also cleverly cloaked all this behind a claim of good government. Citizens United, they said, threatened to put powerful and nefarious forces in charge of democracy. And therefore all of their actions and tactics were justified in the name of the people. It was right to make Tea Party groups wait five years for permission to speak. It was right to send private investigators to dig into the divorce records of conservative donors. It was right to subject federal contractors to political litmus tests. It was right for prosecutors to issue gag orders. It was right to go to the Senate floor to vote to alter the First Amendment, and to put government in charge of speech. Getting rid of speech was for democracy’s own good.

         All these things happened. The stories are in this book. That they did happen, and are still happening, requires every American to rethink some conventional wisdom about the merits of speech and disclosure laws.

         Nearly sixty years ago, the Supreme Court issued a groundbreaking decision, NAACP v. Alabama, that protected the rights of Americans to engage in politics with some degree of anonymity. This was the civil rights era, and blacks were being targeted, firebombed, and shot at for daring to speak out. The high court understood how corrosive this was to democracy, and declared that the Constitution provided some measure of refuge to citizens at risk of political retribution.

         Yet the Court’s brave stand slowly gave way to Nixon-era worries over electoral corruption. It rubber-stamped one campaign finance and disclosure law after another, eating away at its free-speech and anonymity legacy. Conservatives embraced the laws too, hoping to land on the right side of good-government history. In doing so, the conservative movement turbocharged its own muzzlers. Over time, the intimidators came to use the laws themselves—the ones supposedly designed to guard the electoral process—to intimidate.

         Today, every American is at risk of retribution, because those who seek to control the debate do not make distinctions based on party affiliation. This book is largely about the new attempt by left-leaning organizations to shut down conservative speech. But the stories show that those who want absolute control over the debate are happy to silence anyone who proves a threat to their ideology.

         They feel they must. Barack Obama ushered in a new era of liberal governance, yet one that has been rejected by significant numbers of Americans. The backlash brought the Democratic Party to new lows—to its smallest congressional and state majorities in nearly a century. Unable to win the debate in Washington, Obama has taken to imposing his will through executive orders. Unable to win the debate in the wider country, the liberal movement has decided to just shut it down.

         This book chronicles the rise of those intimidation tactics—their genesis, their refinement, and the toll they’ve taken on free speech in America. The history is told through real stories, of real Americans, who faced silencing. The book as a result has almost accidentally become a record of the heroic attempts by those targeted to fight back, to make their voices heard, and to shore up the rights of their fellow citizens.

         Those stories, though inspiring, ought to nonetheless be heard as a clarion call—particularly to the courts. In the 1950s, the high court recognized the stakes in the civil rights battle and felt compelled to secure the free-speech rights of black Americans. Today, Americans are again being targeted on the basis of their political views; they again risk losing their jobs and reputations for speaking out; they again face economic and community reprisal; they again face a government that is leading the charge to strip them of basic rights. Only this time, those who would shut them down are more powerful, and have more tools.

         Indeed, today’s environment is scarier. In the 1950s, the state and Jim Crow defenders had to work hard to conjure up a list of names of people to go after. They had to go to court. Today, all that information is available in a nanosecond, on any iPhone or computer, via any election disclosure site. Americans know this, and are increasingly scared to give to political causes, to join political groups. They have seen what happens. They know that if they take part, they will be called up, served up, beat up, and run out.

         The intimidation game is working.

      

   


   
      
         
            Chapter 1

            An “Oh Shit” Moment

         

         Washington spent two years denying Karen Kenney all the things she’d thought her basic rights: free speech, a fair hearing, equality under the law. Now it was denying her a bathroom break.

         She’d got the call two days earlier. Come to Washington, said the House staffer, help us tell the world your story. She’d hustled—to cancel clients, to conjure up a dogsitter, to arrange the long flight from California. She’d rustled up a dress for the cameras. She’d touched down the night before the hearing, and only after a TSA agent confiscated the mousse she’d belatedly bought to bring order to her hair.

         Kenney is hyperorganized, so she arrived that June 2013 day more than an hour before the big show. She sat in a little anteroom as Republican staffers prepped her and her fellow newbies in hearing basics: Sit here, not there; don’t forget to turn on your mike; wait until you are called; do this if you are nervous; please hand in the requisite 150 copies of your remarks. Kenney observed that at least when it came to their own show, Washington really did care about rules. Twenty minutes in, the homily ended, and she decided on a quick trip to the ladies’.

         The Longworth building is like every Washington federal building—an M. C. Escher drawing. No beginning, no end. She spent precious minutes hunting down the bathroom. Precious minutes later, she was back at the hearing room, only to discover she’d left her wallet in the stall. Another return trip, and she found spectators lined up, crowding into the gallery. House members were taking their seats. She rushed to the guard and anxiously explained that she was supposed to be in a witness chair. Really, truly, she needed to get in. He didn’t believe her. He looked her up and down and judged her an eager bystander who was hoping to cut the line. Kenney politely explained that, while she may not look it, she really was supposed to testify. No dice.

         At the last moment, a GOP staffer appeared at her arm and rushed her into the room. As they scurried in, Kenney contemplated just how fitting was this moment. She couldn’t even get into her own hearing.

         
            *  *  *

         

         The story Kenney tells that day is one that should never happen in America. Her tale involves the Internal Revenue Service. One mid-February day in 2012, she’d stood in the staff room of her group counseling practice in Encino, California, opening her mail. As she shuffled through the catalogs and bills, she noticed a large package from the IRS.

         Kenney is a serious person and a careful speaker; most of her sentences are delivered with articulate precision. But she also has a habit of ending them with funny asides. (My first thought on seeing that packet? The only two words any American thinks when they see a letter from the IRS: “Oh shit.” )

         The tax agency wanted answers to more than eighty questions about her small nonprofit, the San Fernando Valley Patriots (SFVP). In 2010, Kenney used an Internet service to apply to the agency for tax-exempt status. It was a straightforward process, and she’d thought it would only take a few months. Instead, she’d sat in radio silence for two years. And now the IRS was telling her she had twenty days to answer its questions, and that if she got anything wrong she could go to federal prison for perjury. (Like everything with the feds, they do it backwards. Most people, it is hurry up and wait. Them, it is wait and hurry up.)

         At the hearing, more than a year after that IRS letter day, Kenney impressed upon several dozen Ways and Means Committee members that these weren’t your average factual inquiries. “Generally, the questions were a demand that read like the chilling words from the 1950s: ‘Are you now, or have you ever been…?’” The echo of McCarthy set members to shifting uneasily in their seats. The federal government was supposed to have learned something from those dark years. Or maybe not.

         Kenney would find out only long after opening that packet that SFVP was one of 298 groups the IRS targeted—delaying their applications, freezing them out of elections. She’d learn that her own group had landed on the list for the simple reason that it had the word “patriot” in its name. She’d learn that top IRS officials, when questioned by Congress under oath, had for more than a year denied that this was happening. (Now, remind me again, how many of them are in federal prison for perjury? Oh, that’s right. None.) She’d listen to IRS official Lois Lerner in 2013 finally use a planted question at a late-Friday tax conference to let slip the news that the agency had in fact been targeting and freezing conservative applications. She’d wait to get answers—from Congress, from the Justice Department, from the Obama administration—about how and why her right to speak had been put through a political wood chipper.

         She’s still waiting.

         
            *  *  *

         

         George W. Bush, as one of his final acts, signed a $700 million bank bailout. Barack Obama had barely warmed his Oval Office chair before he signed his own blowout $831 billion stimulus into law. A day later, on February 18, 2009, the administration unveiled yet another spending bonanza, this one to subsidize underwater homeowners. A day after that, CNBC business editor Rick Santelli lost it on the Chicago trading floor, raging that Washington was on a bender. He proposed that his city host a modern Boston Tea Party, this time to dump derivatives securities into Lake Michigan. “President Obama, are you listening?” he shouted on prime-time television.

         Obama wasn’t. But plenty of pissed-off Americans were. Within hours of Santelli’s cri de coeur, Tea Party websites started popping up across the country. Within a week, forty cities had coordinated to hold a Tea Party protest day. The reference was to 1773, but with a modern twist. The leaders declared themselves Taxed Enough Already. TEA. TEA Party.

         Kenney was among those who’d watched with alarm as Bush bailed out the banks. The alarm grew to frustration as Obama pumped his stimulus and outlined plans for even bigger bailouts. In April 2009, she heard that local activists were staging an antispending rally on Tax Day, one of more than two thousand protests planned nationally. She’d jumped into her silver Honda Civic and motored to the Van Nuys Civic Center ( fifteen minutes with a tailwind; twenty when you hit the lights) for the evening event. Eight hundred Americans lined the sidewalks, holding signs, waving flags. The microphone played host to a hit list of taxpayer advocates, talk-radio hosts, even a conservative comedian—all encouraging the attendees to be heard. Kenney left fired up.

         These days, Kenney’s a sixty-four-year-old psychotherapist working in a small practice in Encino, mostly with veterans with severe trauma. But it’s a second career. She spent four years as a composing typist with the Los Angeles Times, then nine years as a reporter at the Santa Monica Evening Outlook and the Los Angeles Daily News—on the police blotter, doing medical writing, radio work. It was all exciting stuff, though it left her unfulfilled. Journalists shine lights on problems; they never do anything. So in 1987 she went back to school to become a counselor, and ultimately to grind out a doctorate in psychology. Her new mission is to change lives rather than document them. Her smallish waiting room at her practice is full of handouts and signs that celebrate learning, self-growth, and taking charge.

         Which is all, too, very much Kenney. She’s a Valley girl, with short brown hair, a wide-open face, and a frequent smile. (I myself like the description short, pudgy, and cute.) She’s a history and government buff, able and willing to tell you the correct spelling of the fourth president’s wife (It’s D-o-l-l-E-y!), as well as the height of Dolley’s diminutive husband ( four foot eleven). Kenney married early, divorced early, and turned down six subsequent marriage proposals in penance for breaking her first vow. She lives in a tiny house with a big yard, along with a tiny dog with a big personality, in Lake Balboa. She’s a thinker, knows her mind, has calm, happy energy, and looks fifteen years younger than her age. (Turns out drinking formaldehyde really does work. Don’t care what they say.)

         Kenney’s long been a political activist, if never a partisan warrior. She and her two siblings were adopted, and raised in a rural part of the Valley. (Did you know I have an identical twin sister? I weigh more than her now. Do I look pleased?) Her father, who worked in construction, never had more than an elementary school education, and money was always tight. He nonetheless wanted more for his kids, and enrolled his daughters in Catholic school starting in second grade. Kenney credits the nuns for her moral base—for a work ethic, for a sense of duty, for a purpose. In her junior college, she was the first to organize an Earth Day. In her junior year, six chemistry majors drafted her to represent them on the student body senate, even though she was a history major. She did public speaking, volunteered for a local politician. She’s missed voting in only one election in her life. (Can’t remember why. It was either because I was sick or had a flat tire. Every important thing I’ve ever missed is because I’m sick or have a flat tire.)

         Her parents were Kennedy Democrats, and she herself stuck with the party for thirty-five years—until it moved so far left she couldn’t see it anymore. She struggled mentally with changing her registration to read Republican (The hard-ass party? Me?), and to this day isn’t overly comfortable with the label. Like so many Tea Party members, she calls herself a constitutional conservative; her first allegiance is to the Founders’ vision of limited government. She’ll dish against George W. Bush just as quickly as she will Nancy Pelosi. Her interest is in getting the country back on track, and she doesn’t much care what party does it, so long as it happens.

         Kenney spent the months following the Van Nuys rally wondering how to engage. Then she found herself having coffee with two friends, a young couple named Tad and Valerie Cronn. Tad had a simple answer: Just do something. A web designer and journalist, he offered to get Kenney an Internet presence, to start gathering people together. She got busy on her phone, ringing friends and neighbors. Would they like to meet up, talk about issues, figure out how to get involved? They would. Tell your friends and neighbors, said Kenney. They did.

         In the early evening of August 1, 2009, forty patriots crammed into a meeting room in a little neighborhood restaurant called Coco’s for the first official gathering of the San Fernando Valley Patriots. A lot had already happened. Kenney was now in regular e-mail contact with dozens of locals about political issues of interest—health care rallies, memorial events. She’d made ties with bigger grassroots groups—in particular the national group, the Tea Party Patriots—to keep informed, and gather ideas, and pass along information. Many in her core e-mail group (my peeps!) had jumped in, offering possible names for the group, potential meeting sites. Coco’s got the nod, in part because it offered a cut rate on food and drinks. (What’s better than a little civics and affordable food?)

         The first few meetings were gripe sessions—about overspending, Obama, an out-of-touch Congress. Kenney reminded folks that they were there to do, not just talk, and then the gatherings took on a rhythm. Attendees—old, young, the extroverted, the shy—would take turns telling the group about a local or federal problem: water issues, property rights, tax proposals, classroom concerns. Kenney’s rules: Each person had ten minutes to talk and was required to finish with a proposal for how the group might act—call this number; show up here; write this person. People started exchanging little cards with their names and numbers, making plans for rallies and e-mail campaigns. It reminded Kenney of those old colonial church halls—neighbors and strangers, brought briefly together to celebrate a shared calling.

         The left and the mainstream media to this day tag Tea Party groups as Republican stooges—“astroturf” controlled by bigger political forces, as opposed to grassroots. That claim was central to their push for the IRS to investigate the activities of “partisan” nonprofits. Kenney’s group is political, no question. It’s made up of motivated, devoted Americans who want to see dramatic change in government. But it isn’t partisan.

         One of the great ironies of the IRS targeting scandal is that the tax agency barely brushed up against those powerful political pro-Republican nonprofits that Democrats so feared. It mostly stuck it to the little people, folks who had scant or no interest in party politics.

         Groups like Kenney’s for the most part see the problem as “Washington”—singular. That leviathan—from a Democratic president, to a Republican Congress, to the anonymous bureaucrat—has forgotten for whom it works, and for what purpose. Kenney would years later begin her Washington testimony by zinging Republicans and Democrats alike: “You and I speak different languages in this Republic. You speak the language of power: the pen, purse, or gavel. I speak grassroots American, the language of liberty through providence, property, and civic virtue.”

         That was the animating impulse of the San Fernando Valley Patriots: to learn, to educate others, to be heard. Kenney started inviting in speakers to teach on a wide range of subjects—net neutrality, health care, California’s emissions regulations. Author Don Jans came in to talk about the threat of socialism in America. Egyptian-American human rights activist Nonie Darwish lectured on Islam and Sharia law. Larry Sand, who runs a labor watchdog group, regaled members with tales of union interference in the classroom. Kenney in a monthly flyer suggested things her members could read or watch in the lead-up to speakers, and reminded them of events they might attend or dates of elections and polling places.

         Kenney’s group started doing its own events, mostly on patriotic holidays or memorials, all with an eye to civic engagement and education. On the 2010 anniversary of 9/11 they staged a candelit vigil at a local firehouse. Kenney spent eight hours in her garage with a friend, cutting and pasting onto a fifty-foot mural the names of the three thousand Americans who had perished. An electrician by the name of Greg created a scaffold out of PVC pipe and wires to hold banners. A retired soundman, Aspen, volunteered his audio equipment and skills. Kenney arranged for SFV Patriots to read the voices of passengers on the hijacked planes. She stumped up a few dollars for a Scottish bagpiper and drums. She stumped up a few more to hire a vocalist. Many attendees were moved to tears.

         When the Kiwanis Club of Canoga Park didn’t have enough people to hold portraits honoring dead veterans on Memorial Day, SFVP sent twenty-five members to do the job. They adopted a charity, the West Valley Food Pantry, run by a local church (We do legitimate—nothing out of the back of a van), and held flash-mob food drives, at which people spontaneously appeared with bags of donations. They joined Fourth of July rallies, holding “Warrior Flags” to honor the military. They held movie nights featuring documentaries about history or the Constitution. They stood on sidewalks handing out Constitutions. They sat at malls, signing up people (anyone, of any party) to vote.

         SFVP attended some events that the media might cast as partisan, though members notably didn’t see it that way. When the chief operating officer of Chick-fil-A in June 2012 made public comments opposing same-sex marriage, inspiring protests and counterprotests at Chick-fil-A franchises across the country, the press cast it as a showdown between gays and antigays. When Kenney’s group showed up at a local Chick-fil-A, their interest was in backing the First Amendment, standing up for the right of corporate officers to have an opinion, and the right of chicken lovers to eat where they please.

         Membership grew so much in the 2010 election year that Coco’s became a tight squeeze. The group upped sticks to a local Denny’s, with a meeting room large enough that Kenney had to invest in speakers and a microphone so all ninety regulars could hear. (It was easier than watching half the audience try to turn up their hearing aids.) The growing pains were almost humorous. One of Kenney’s first stabs at an SFVP business card featured a glimpse of a flag. The banner was billowing, stirring—and also French. (Definitely patriotic. Definitely the wrong country.) They started advertising on a local radio station, running little thirty-second clips featuring tributes to important moments in history. Only after a time did it occur to the group that it might want to include its name and a contact number, so that people would know how to join or give support.

         Kenney and Cronn spent hours designing a website, one with a patriotic and historical theme, and getting the group on social media. They started a regular newsletter—the Patriots Almanac. Every issue features prominently a statement that is a point of pride with the group: “No elephants. No donkeys. Just patriots.” The publication always features little stories about history (Paul Revere’s ride; American Indians in the Revolution), recipes for patriotic holidays (a presidential ice cream; an apple cake), celebrations of institutions and history (Christmas in the White House). Most issues contain at least one political feature, though these tend toward the broad: “Americans work longer to pay taxes,” ran the title of one. “Big Government is enslaving us to debt,” ran another. Kenney was so wary of getting dragged into the partisan minefield that she resisted calls from some members to get the words “Tea Party” into the group’s official name. (Didn’t need that nail in that cross!)

         It was in fact civics, as it happens, not politics, that inspired Kenney to turn to the IRS. The Tea Party had popped up overnight, and networked just as quickly. Tens of thousands of grassroots activists plugged into each other’s websites and joined weekly national conference calls. Kenney did, too, and in mid-2010 got word that an anonymous millionaire intended to dole out $1 million in grants to groups that worked to get out the vote.

         Kenney loved the concept, and had an inspired idea for a grant. She designed a dramatic poster featuring at its center a big, rippling U.S. flag. (Yeah, yeah, not French this time.) Above it, in old-fashioned, Constitution-looking type, ran the words “We the People.” Under the flag, in bold letters, was this simple plea: “Keep the promise. Vote.” At the bottom was SFVP’s name, its website, and its telephone number. The posters contained not a hint of party or partisan ideology, and Kenney’s idea was to blow them up to ad size and pay to have them hung in twenty bus shelters along a main thoroughfare of her voting district. Cost: $17,000. It was far, far more than her little group could contemplate, but a grant might make it happen.

         The hitch? Groups had to be “official” to apply. They needed to be incorporated and control a bank account. Kenney had up until this point operated SFVP as an informal club. Getting official meant getting into bed with the IRS.

         Most Americans would be surprised to discover that even the smallest of groups, if they take in or spend even the smallest of dollars, are required to go to the IRS. To avoid paying taxes on those dollars—and to be in a position to really fund-raise, or apply for grants—a group needs special IRS recognition. An entire section of the tax code exists to confer precisely such “nonprofit” recognition on Americans who want to engage in civic life. Eye-glazingly known as Section 501(c) of the U.S. tax code, it contains twenty-nine different categories of organizations that qualify to avoid most federal taxes. Each category gets its own little number: 501(c)(3) groups are charities and religious and educational outfits; 501(c)(5) groups are labor unions; 501(c)(6) groups are industry associations; 501(c)(13) groups are cemetery companies.

         SFVP fell under the catchall category of 501(c)(4)—a “social welfare” organization. By long-standing IRS language, the definition of such a group is any “that operates primarily to further the common good and general welfare of the people of the community.” That’s the catchall part. Since pretty much every Tom, Dick, or Harry has strong positions on what is “good” for a community, and since those ideas are entirely subjective, pretty much anybody can claim social-welfare recognition from the tax authority. If a group of ninety-year-old ladies claim that teaching four-year-olds to darn socks would benefit the country, the IRS would be hard pressed to deny them tax-exempt sock-darning status.

         Kenney knew that going through the hoopla of IRS recognition was overkill. The group’s fund-raising was skimpy. She thinks it insulting to ask an admission price to engage in democracy, so at each meeting she instead passes a hat, collecting $5 or $10 here or there. She holds a raffle at each event; six chances for $5. (People do it because they just want a chance to win! I love it. It’s just so American!) To fulfill her promise that prizes will always be worth two to three times the raffle tickets, Kenney is a catalog queen, hunting for deals on cookbooks, kitchen equipment, pet supplies, home tools. On her best raffle night ever, she pulled in a whole $150.

         She has a few high rollers. One retired couple gives $100 every three months. (This was a big deal for them!) Carmen, an elderly woman, regularly gives $20 to help pay for patriot movie nights. Most attendees just volunteer their time and skills, or supplies: Greg the electrician; Aspen the sound guy; Dee, a beauty consultant, who paid to print some posters for rallies; Karnig, an Eastern European immigrant, who made four pairs of handmade clogs for the raffle. (He does it in European sizes, so it is very confusing. We are now figuring out they run small.) A friend of Kenney’s, Carol, serves as the group’s treasurer and keeps track of the money. Todd does the social media. Some people show up to set up chairs. Some hand out literature.

         Not much comes in, so not much money goes out. She’s made a few “big” investments. The box amplifier and mikes for the meetings ran $900. Radio advertising cost about $1,000 for eight months of weekly ads. Their candlelit 9/11 memorial—their most expensive event ever—ran about $850. The rest is tiny, sporadic: $130 for a website domain; a one-day rental van to deliver the food donations; a table hire for an event. Some of the outgoing checks are token but grateful recognition of volunteer time. No one in SFVP draws a salary, though Kenney insists on paying Cronn a tiny stipend for serving as webmaster and to reimburse him for expenses. In response to a 2011 e-mail from Cronn about a few things he’d bought to create their first newsletter, Kenney replied, “I’ll send you a check for $150 to cover your expenses and an enormously ridiculous ‘bonus’ of $50 to purchase aspirin, butt cushions and Pepto-Bismol.”

         She’s (unsurprisingly) scrupulous about documenting every dollar in and out. (Do I sound OCD? Really, I’m not OCD! Well…maybe I’m a little OCD.) Kenney estimates that the group’s annual income averages about $3,300. And she acknowledges that over its five years she’s kicked in about $14,000 of her own money—money she doesn’t have to spare. By comparison, the largest liberal 501(c)(4), the League of Conservation Voters, spent $9.6 million on the 2012 election alone.

         SFVP was, in short, poorer than a Revolutionary-era church mouse. Asking the IRS to officially recognize that fact hardly seemed worth the effort. Then again, Kenney really wanted to inspire her neighbors to vote. And she figured on a further upside or two. Scoring IRS tax-exempt status would give SFVP some official ownership over its name. Owning a 501(c)(4) badge also tended to make people a little more comfortable about donating.

         Kenney knew nothing about the IRS application process, so she fired up her computer. The process was no small thing. She needed official officers—a secretary, a treasurer—so she recruited some SFVP regulars. And she needed articles of incorporation, so she wrote them. They rang true: “The specific purpose of this corporation is to promote the values of a Constitutionally limited government, fiscal responsibility and free-market enterprise under the rule of law through non-partisan, political action (i.e. rallies, e-mail campaigns) and public education (i.e. legislative information, meetings, distribution of literature on the Founders and founding documents of the United States, and voter registration).”

         Kenney didn’t have money for a lawyer, so she did the IRS application the new-fashioned, DIY-Internet way: LegalZoom. It was straightforward—at least for a group like Kenney’s. You give your basic data, names of officers, and your stated articles of incorporation. You describe past and planned activities, explain where you got your money, attach any literature you handed out. You fill out a little chart on your revenue and expenses. You ignore all the questions about capital stock, and classes of membership and assets, because you don’t have a pot to piss in. You hit send, mail a check, and assume you get your IRS letter in fewer than three months. Especially because you write a $400 check for expedited service. And even more especially because the IRS’s only real job in evaluating 501(c)(4) applications is to ensure that you’ve filled everything out the right way, and that you haven’t mistakenly misfiled as a cemetery company.

         Kenney hit send on October 23, 2010. She’d heard nothing by Christmas. Nothing by March. She dutifully filed her requisite tax forms with the federal and state authorities, and waited some more. She’d heard nothing by Easter. Nothing by the Fourth of July. Nothing by Halloween. Nothing a full year after filing.

         She wasn’t too worried. (It’s the government! It’s always backed up. And with the feds, no news is good news, right?) She’d been advised that she could operate as if SFVP were already a nonprofit, and that’s what she did. She carried on with the grant competition, making it through two rounds before getting cut. (I hate losing.) She kept on with the rallies, events, meetings. Christmas 2011 came and went. And then that fateful day in February, and the “oh shit” moment.

         The questionnaire Kenney opened that day was almost a perfect expression of Orwellian bureaucracy—a mix of boring officialdom and sinister intrusiveness. The entire first sheet contained a bewildering list of instructions and caveats. “Mail or fax your response to each of the items requested.…Fax to the name and fax number shown at the top of page 1 of this letter. If your response is greater than 20 pages do not fax. Do not fax and mail your response.…Each piece of correspondence submitted, whether fax or mail, must be processed, assigned and reviewed.…Do not fax your response multiple times.”

         What followed were six pages of close type, containing thirty-five broad questions and more than eighty subquestions. Some were redundant. Question 3 required Kenney to (re)submit her articles of incorporation. Some were straightforward: “How many members do you currently have? Provide details regarding all members’ fees and benefits.”

         Most, however, were insanely invasive (Ever had a proctology exam done through your nose? That’s how this felt.):

         
	Provide a printout of each of your website’s pages, including any pages with restricted access.

            	Provide details regarding all of your activity on Facebook and Twitter. Also provide hard copies of all advertising you have conducted using social media outlets.

            	Indicate if any of your current and former officers, directors, and key employees are related to each other (include family and business relationships) and describe the nature of the relationship.

            	Provide minutes of all board meetings since your creation.

            	Regarding your current and planned volunteers:
        
               
               
	     How many volunteers do you have?

               


	     How many volunteers are/were devoted to each activity of the organization throughout the year?

               



            	Provide a list of all issues that are important to your organization. Indicate your position regarding each issue.

            	Are you associated with any other IRC 501(c)(3), 501(c)(4), or 527 organizations? If yes:
        
               
               
	      Provide the name, federal employer identification number, and address of each organization.

               


	      Describe in detail the nature of the relationship(s).

               


	      Describe the nature of all contacts with the organizations.

               



            	Has any person or organization provided educational services to you? If yes, provide the following:
        
               
               
	      The name of the person or organization.

               


	      A full description of the services provided.

               


	      The political affiliation of the person or organization.

               



            	You attempt to influence the outcome of specific legislation. Please answer the following:
        
               
               
	      Provide copies of all communications, pamphlets, advertisements, and other materials distributed by you regarding the legislation.

               


	      Do you directly or indirectly communicate with members of legislative bodies? If so, explain the amount and nature of the communication.

               



            	Have you conducted any protests? If yes, please answer the following regarding your protest activities:
        
               
               
	      What percentage of your time and funds are spent protesting?

               


	      Has your organization ever conducted or promoted any illegal activity? If yes, explain.

               


	      Have any of your members been arrested by the police during a demonstration? If yes, explain.

               



         

And on and on and on and on. From the first, Kenney knew there was something gravely wrong with these questions. The IRS had always been easy about bestowing tax-exempt status. Its bureaucrats perform basic due diligence—make sure the forms are filled out correctly, check that the organization isn’t blatantly or erroneously applying. Assuming all is in order, the tax-exempt letter goes out. And correctly so. The IRS, after all, is a tax agency. Its job isn’t to question the motives of an organization, but to examine its later spending—after it files its first tax reports—and make sure it followed the tax rules. That’s why, between the years of 2001 and 2011, the IRS issued tax-exempt letters to more than fourteen thousand social-welfare organizations. It turned down only fifty-six.

         There are rules, of course. Organizations like Kenney’s are allowed to participate directly in politics (even going so far as to endorse and directly support candidates) so long as this doesn’t constitute a “majority” of its efforts. The IRS looks at those first-year tax forms with an eye to verifying that a group is devoting at least 51 percent of its resources to its “primary” purpose. The easiest way to test this is just to look at spending. If a 501(c)(4) blows 60 percent of its money on ads calling for the reelection of a senator, it likely loses its nonprofit status. And it’s simple to check. Any organization—a party, a trade association, a super PAC, a nonprofit, an individual—that runs an ad expressly calling for the election or defeat of a candidate is required by law to file reports on that spending with the Federal Election Commission.

         Kenney had barely started the process. She’d never filed tax information as a nonprofit. She’d never advertised in an election. The IRS knew all this. Yet here was the agency asking about her motives and views and associations, and suggesting that her answers would guide whether she could get even initial status. Kenney went from “oh shit” to “what the hell?” Why did the IRS need a copy of every web page? Why all the board meeting minutes? Why did it need to know if SFVP attended protests? Why did it need the names of every other nonprofit Kenney had ever spoken to? What earthly value was there in explaining whether current and past board members were related?

         The interrogatory felt to Kenney to be both sweepingly broad and terrifyingly specific. Lots of questions had little to do with SFVP’s particular circumstances, suggesting that the IRS had unthinkingly mailed it a standardized form. Then again, it contained detailed questions that made clear it had been monitoring SFVP. One demanded that Kenney provide details of its “relationship” with the Tea Party Patriots—a nationally recognized Tea Party group. Kenney was particularly incensed by question number 29, which read, “Provide details regarding the townhall event planned on February 13, 2012, with Newt Gingrich.” Mr. Gingrich, a presidential candidate at the time, was indeed coming to California—to attend forums SFVP had absolutely nothing to do with. (You know what, sports fans? That wasn’t even ours. Some other group, probably Republican, brought him out. I may be short, but I’m not stupid. That tells you right there how the IRS was operating.)

         What most kept drawing Kenney’s eyes was the second paragraph of the IRS cover letter. It read, “The information you submit should be accompanied by the following declaration: Under penalties of perjury, I declare that I have examined this information, including accompanying documents, and, to the best of my knowledge and belief, the information contains all the relevant facts relating to the request for the information, and such facts are true, correct and complete.”

         It unnerved her. Did she have a complete record of everything the group had done? They were an informal club, just trying to be heard. More worrisome were the subjective questions. What did the IRS view as a “protest”? Were events at which participants spoke up for the Constitution—and so spoke against Obama policies—protests? What did it mean to “indirectly” communicate with members of legislative bodies? Did signing a petition count? If a member told the group about an issue of interest, was that educational?

         Looking at the questions, Kenney was pretty sure the IRS had it in for her group. And she’d be on the hook if it decided her version of “true and correct” didn’t match its own.

         SFVP was no stranger to intimidation. Democrats had managed in a few short years to make “Tea Party” a dirty term and object of political scorn. Kenney and friends had in their early outings worn Revolutionary-era tricorne hats to pass out copies of the Constitution. They stopped wearing them after people spat on them. Kenney would post her upcoming events online, and left-wing groups started staging counter-rallies. At one Tax Day Rally, the local chapter of La Raza, a Latino advocacy group, showed up with speakers, drums, native dancers, and bullhorns to shout down those advocating lower taxes. Kenney had to issue instructions to her people about what to do in the face of threats. (If you are shoved, don’t shove back. If someone gets knocked down, everyone else circle that person and protect them. Such fun conversations.)

         She advocated that her group engage in silent rallies; these were more powerful than shouting back. One exception to this came in 2013, when Kenney’s group showed up at a sidewalk event in support of Israel, with members carrying U.S. and Israeli flags. An opponent ran through the group, pushing people, calling Kenney a “fucking bitch.” He came back a second time, shoving, this time addressing Kenney as a “dirty kike Jew.” At this point some of Kenney’s members (weirdly, mostly the ones in their seventies—they have real spirit) started agitating for a response, and Kenney had an idea. When the opponent came back around again, SFVP began shouting, over and over, “First Amendment!” He didn’t run through again.

         The IRS letter bore the date February 8, 2012, and it informed Kenney that she had until February 29—twenty-one days—to get her response in. Kenney doesn’t always open her mail immediately—sometimes it stacks up—so when she had her “oh shit” moment, she realized that she had fewer than fourteen days to track down years of information and write answers to dozens of detailed questions. The form contained the name of an IRS official in Cincinnati she could contact with questions. She called and explained her concerns with the deadline. He kindly said she could have an additional week.

         She holed up in the garage, where she keeps her SFVP boxes. It took dozens of hours, week after week, but she got the response done. Before she’d even mailed it, she received a second interrogatory from the IRS, with yet new questions. In June she’d get a third one, containing both follow-ups and new demands.

         Included in that third questionnaire was an item that stopped Kenney cold. The IRS was demanding that she provide it with the names and Social Security numbers of every person who had ever donated their money or time to SFVP.

         If there is one thing Kenney knows, it is the Constitution. While every American knows it guarantees freedom of speech, Kenney also knows that through that right flows others: the freedom of association, and of anonymity. She started making calls.

      

   


   
      
         
            Chapter 2

            Publius & Co.

         

         On a January day in 1958, Robert L. Carter entered the Supreme Court building. The steps leading up to the Great Hall were familiar to the civil rights lawyer. Carter had worked himself up from nothing to become the top dynamo at the NAACP, the center point of the group’s legal campaign against segregation. Only a few years earlier he’d presented part of the oral argument in Brown v. Board of Education, in which the Supreme Court had finally declared separate schools for black children unconstitutional.

         This January day he was back to do something equally notable: to win a case that would shore up the First Amendment and make him legendary in free-speech circles.

         Born in Florida in 1917, Carter was the youngest of nine children. His father died when he was a year old, and his mother, now living with the family in New Jersey, paid the bills by taking in white people’s laundry. Carter from a young age rebelled against discrimination. At his high school in East Orange, New Jersey, blacks were only allowed to use the pool on Fridays, and only after school. Carter had read that the state supreme court banned such segregation, and so one day he joined the white students at the pool. A teacher threatened to have him expelled; he didn’t back down.

         He was brainy, and skipped two grades to graduate high school at age sixteen. He worked his way through Lincoln University in Pennsylvania, and then through two law schools, Howard University and Columbia. He spent the war years in the Army Air Corps, where, as the only black officer at Harding Field in Baton Rouge, Louisiana, he again ruffled feathers by integrating the officers’ club. He came back to join the NAACP’s Legal Defense and Educational Fund, and quickly caught the eye of the legendary Thurgood Marshall, who was at that time the group’s general counsel. Marshall brought Carter along, turning him within a few years into his chief legal assistant, and the duo spent a decade dismantling segregation in education. Carter took over from Marshall as general counsel in 1956, just in time to face a new legal threat. This one threatened to dismantle the NAACP itself.

         On December 1, 1955, Rosa Parks, an NAACP member, refused to move to the back of a segregated bus in Montgomery, Alabama. She was arrested. E. D. Nixon, the president of the local NAACP chapter, recruited a young black minister by the name of Martin Luther King Jr. to serve as the public face of a bus boycott. The black community organized a series of carpools to supplant buses, and black taxi drivers offered discounted rides. Black churches across the country raised money to fund the movement and pay for new shoes for walkers. The boycott wreaked havoc on public transportation, and the city tried everything to break it. It fined taxi drivers; it pressured local insurance companies to stop covering carpool vehicles; it indicted King and eighty-nine other boycott leaders. But these actions only served to bring national attention and fortify the protestors. The NAACP had, for its part, helped file a lawsuit that would result in the U.S. Supreme Court on November 13, 1956, finding the state’s bus segregation laws unconstitutional. The boycott ended a month later, after 381 days, a resounding victory for African Americans nationally.

         Alabama’s white political leadership was angry, and none more so than the state attorney general, John M. Patterson—a Democrat who would forge a career on his opposition to civil rights. After Brown v. Board of Education, Patterson kept throwing up state laws to stymie school desegregation. He went after the leaders of the Montgomery bus boycott, and fought the lawsuit right up to the Supreme Court.

         A short time into the boycott, Patterson decided to take aim at what he viewed as his state’s chief troublemaker: the NAACP. He set his legal team to examining the organization’s activities, and they came back toting a state statute governing “corporations” in Alabama. According to the flimsy legal case Patterson would concoct, the NAACP, because it was based in New York, was a “foreign corporation” and therefore required to register with the state before it could function there. Since it had not, in 1956 he filed suit with the circuit court in Montgomery demanding an injunction against the NAACP’s operating in his state.

         The suit was filed with Judge Walter B. Jones, himself a segregationist, who immediately granted the injunction. But Patterson wanted to do more than just put a halt to NAACP activities. He wanted to expose the group, target it, send the message that any black who continued to support it—openly or otherwise—was at risk. So he also filed a request that the court require the NAACP to hand over all its records—including a list of its members, its donors, its property ownership, and its bank statements. Judge Jones happily complied, setting a deadline for document turnover.

         Carter knew exactly what Patterson was looking to do. The boycott had already led to the violent targeting of its public leaders. King’s home was firebombed; so was the home of his friend and fellow minister Ralph Abernathy. Four black Baptist churches were attacked and set on fire. Whites physically assaulted boycotters.

         The Supreme Court victory would cause even more violence: King’s home came under shotgun fire; white men attacked a black teenager as she left a bus; snipers fired on buses, and in one incident shot a pregnant woman in both legs. Less than a month after the boycott ended, whites bombed five black churches. A few weeks after that, Klansmen lynched a black man, Willie Edwards. Rosa Parks would ultimately leave Montgomery, unable to find a job, the subject of death threats.

         Carter knew an NAACP member and donor list would be, in the hands of segregationists, at best a blacklist, at worst a kill list. His organization could not and would not ever comply.

         When the NAACP failed to provide the documents, Judge Jones held it in contempt and slapped it with a $10,000 fine. He warned that it would increase to $100,000 after five more days. The civil rights organization decided to legally fight the order, though in a show of goodwill it did provide a list of the names and addresses of the NAACP’s officers in Alabama. That wasn’t enough for Patterson, and the fine grew. The case worked up to the Alabama Supreme Court, which refused to modify or halt the fine or disclosure order. It landed with the Supremes.

         And so Carter, almost sixty years to the day before Karen Kenney would receive her first IRS inquisition form, walked into the Court determined to broaden some basic rights.

         The First Amendment doesn’t contain a direct reference to “freedom of association.” It does, however, guarantee the right to assembly and to petition government. And starting in about the 1930s, the Supreme Court began interpreting the Fourteenth Amendment’s Due Process Clause to more widely guarantee the right of Americans to gather together in private or in public, and to collectively exercise free speech.

         In 1945, for instance, the Court backed up Roland Jay Thomas, then the president of the United Automobile, Aircraft and Agricultural Implement Workers. Thomas flew into Houston in September 1943 to aid in organizing workers at the nearby Humble Oil and Refining Company. A few hours before he was due to speak at a public event, he was issued a restraining order by an antiunion state attorney general, told he’d be violating a law requiring union bosses to first obtain a special license to organize new members. Thomas spoke anyway, and was arrested. He pointed out to the Supreme Court that he did not personally sign up members, did not ask for or receive funds, and did not disturb or breach the peace. All he had done was speak—and Texas had no right to stop him. The Court agreed, tying together free speech and free association: The “exercise of the rights of free speech and free assembly” are “immune” to registration.

         Shoring up freedom of assembly had meanwhile forced the Court to confront another question: anonymity in political speech. The twentieth century witnessed a startling and rapid rise in the size and power of both federal and state government. What good was freedom of speech, or freedom of assembly, if citizens were too frightened by a powerful state to exercise those rights?

         In 1941, a political gadfly and publisher named Edward Rumely helped establish the Committee for Constitutional Government, an organization opposed to Franklin Roosevelt’s government expansion and court-packing. Rumely distributed books and literature about the Constitution to a mass mailing list. House Democrats called him in front of Congress, demanding the names of those who had bought his books in bulk for further distribution. He refused to provide them and was convicted of obstructing a congressional inquiry. The Supreme Court struck down the conviction in a landmark decision, writing, “The Power to inquire into all efforts of private individuals to influence public opinion through books and periodicals raises doubts of constitutionality in view of the prohibition of the First Amendment.”

         These opinions mattered, yet the Court had mostly just flirted with the question of association and anonymity. Carter’s goal on that 1958 day was to get the Court to commit, unequivocally, to both—and to tie them together. After a half hour of dry questioning from the justices about procedure, precedent, and the facts of the case, Carter was finally provided his opportunity to lay out in impassioned and precise terms the way in which anonymity was at the heart of free assembly, which in turn was at the heart of free speech. “It is our contention the entire proceeding in Alabama is void. They have no power, no authority, to oust us from the state. We have been deprived of the right to carry on our lawful activities,” he said. The power of the NAACP came first and foremost from its collective voice, from the ability of many powerless and persecuted blacks to organize and speak as one (freedom of assembly). But it also came from that group being able to operate with protection (anonymity). Had Patterson obtained the list, Carter’s members “would have been subject to harm and pressure and worse, and they would have fled the organization. They’d have lost their freedom to assemble, and with it lost their freedom of speech through the NAACP.”

         On June 30, 1958, the Court delivered its opinion by way of Justice John Marshall Harlan II—a fact not lost on Carter. Harlan’s grandfather had sat on the Supreme Court generations earlier, where he became famous as the lone dissenter in Plessy v. Ferguson, the infamous decision upholding racial segregation. This Harlan, this time, led a unanimous Supreme Court in redefining free speech, and in support of an organization that had sprung into being partly to fight Plessy segregation.

         “Effective advocacy of both public and private points of view, particularly controversial ones, is undeniably enhanced by group association,” wrote Harlan, who pronounced it a fundamental aspect of “liberty.” And yet such liberty could be wrecked by “compelled disclosure.” The NAACP had shown that “revelation of the identity of its rank-and-file members has exposed these members to economic reprisal, loss of employment, threat of physical coercion and other manifestations of public hostility.” Disclosure moreover “may induce members to withdraw from the Association and dissuade others from joining it because of fear of exposure of their beliefs.”

         Alabama never did get its names. The case dragged on for nine years and required Carter to make four more trips to the Supreme Court. But he would in the end overturn the contempt charge, and regain his group’s right to operate freely in the state. Far more lasting, he convinced the U.S. Supreme Court—for the first time—to sanctify both freedom of assembly and anonymity, enshrining new and overdue guarantees of free speech.

         These were guarantees that the high court would only strengthen in years to come. Patterson’s strategy for ousting the NAACP from Alabama was quickly replicated by other segregationist states and cities. By the end of 1957, the NAACP was involved in at least twenty-five separate cases seeking its membership lists. Carter would win several more cases in front of the Supreme Court, each decision fortifying the new doctrines of association and anonymity. In Bates v. Little Rock, a unanimous high court overturned the conviction and fines of NAACP members who had refused to provide member names as required by newly crafted tax ordinances in Arkansas. The Court, even by then, was beginning to sound exasperated. “It is now beyond dispute that freedom of association for the purpose of advancing ideas and airing grievances is protected by the Due Process Clause of the 14th Amendment,” wrote Potter Stewart in the unanimous ruling. The state has “not demonstrated so cogent an interest in obtaining and making public the membership lists of these organizations as to justify the substantial abridgement of associational freedom which such disclosure would effect.”

         The NAACP provided inspiration to others, as more and different groups of Americans sought to force the Court to look more closely at the risks of other forms of disclosure. In 1958, Manuel D. Talley, a black man and cofounder of the Los Angeles chapter of the Council for Racial Equality, began distributing handbills that urged consumers to stop shopping at businesses that contained products from “manufacturers who will not offer equal employment opportunities to Negroes, Mexicans and Orientals.” Talley’s handbills contained the name of another group he’d founded, National Consumers Mobilization, and a post-office box address. Local officials arrested and fined Talley for violating a 1932 city ordinance that required any handbill in the city to include the “name and address of the person who printed, wrote, compiled or manufactured the same.”

         Cities and states had for some time been erecting such rules and bans on pamphlets, claiming it was a way of protecting citizens from fraud. That claim may have had some truth to it, but the politicians were also interested in keeping a grip on political information. The Supreme Court had already overturned ordinances that outright forbade the distribution of literature. Local jurisdictions had responded with new “disclosure” requirements. Talley’s high-profile arrest, on flimsy charges, convinced many in the civil rights community that these new “transparency” rules were designed to intimidate activists out of political speech.

         And once again, the Supreme Court agreed. In a 6–3 decision, Justice Hugo Black struck down L.A.’s ordinance, writing that “an identification requirement” restricted “freedom of expression.” He cited the glorious history of “anonymous pamphlets, leaflets, brochures and even books” that had allowed “persecuted groups” to “criticize oppressive practices and laws.”

         Black’s opinion marked an important shift for the Court, a much broader, more direct way of reinforcing anonymous political speech. In the NAACP case, the Court had cited anonymity as a form of protection—and thus a reason to stop the state from requiring lists of names. Here, Black was heralding anonymity as its own force for political good, a means of enriching political debate. “It is plain,” he wrote, “that anonymity has sometimes been assumed for the most constructive purposes.”

         He was right. Western Europe boasted a riotous tradition of anonymous political writing, one that transferred to American colonial shores. A German-American printer in New York, John Peter Zenger, in 1733 published newspaper copies excoriating the new colonial governor, William Cosby. Zenger didn’t write the articles; he published broadsides from political activists writing under pseudonyms. Cosby’s council ordered Zenger’s arrest for seditious libel and demanded that he reveal the names of the writers. He would not, and spent months in jail. His case became a sensation, encouraging one of the most famous lawyers of the day, Andrew Hamilton, to defend him at trial. Hamilton offered a ringing defense of the rights of the common man to speak and write freely, in any form. The jury took all of ten minutes to return a verdict of not guilty.

         The most famous political words of the Revolutionary era, and of the Founding, were anonymous. Thomas Paine’s Common Sense—his attack on the tyranny of George III—was an instant bestseller, with more than seventy-five thousand copies sold in just a few weeks in a nation that at that time contained just two and a half million residents. John Adams credited Paine with firing the Revolution, noting, “Without the pen of the author of ‘Common Sense,’ the sword of Washington would have been raised in vain.” And yet the first edition of Common Sense bore no author, and the second only the inscription, “Written by an Englishman.” Paine felt that what mattered was “the Doctrine, not the man.”

         In 1774, a wickedly bright college student, all of age seventeen, wrote his first essay—defending the Continental Congress—and published it anonymously. His name was Alexander Hamilton. John Adams wrote several anonymous essays in the Boston Gazette in 1765 in response to the newly imposed Stamp Act. Isaac Collins, who printed the first family Bible in America, famously refused an order by the upper house of the New Jersey state legislature to reveal the real name of “Cincinnatus,” who’d written a scathing attack in his newspaper against Governor William Livingston. The very same governor would a few years later write under the name “Scipio” to criticize his legislature. Benjamin Rush, a Pennsylvania signer of the Declaration of Independence, would anonymously (under the name “Leonidas”) in the Pennsylvania Packet accuse members of Congress.

         One of America’s most famous political documents, the Federalist Papers, was written by Alexander Hamilton, James Madison, and John Jay under the collective name “Publius.” These authors didn’t fear for their lives, but still had good reason for choosing a collective pen name. Clinton Rossiter, a renowned historian of the Federalist Papers, explained that the men wanted their arguments debated on the merits, free of preconceptions readers might have about the authors themselves. And they didn’t want controversial writings to undermine other work they were doing in government or their communities.

         And the tradition continued. The chief justice of the U.S. Supreme Court, John Marshall, in 1819 wrote a series of pieces anonymously in a newspaper to elaborate on a landmark court ruling. And Abraham Lincoln was famous for writing anonymous attacks on his political opponents.

         At the root of Justice Black’s praise of anonymity was a heartfelt belief in the U.S. project. American democracy is premised on a belief in an educated, rational audience. The Founders didn’t think government should be filtering speech. Americans could and must be trusted to hear the widest range of it—both disclosed and anonymous—and make their own judgments.

         The Talley and NAACP cases would become the first in a growing pile of judicial decisions to protect the freedom of association and privacy, because the courts were getting hit with such cases right and left. Canny politicians had recognized the tool they had in disclosure laws. Segregationists like Patterson had got to the idea first, but it didn’t take long for powerful state players, high and low, to realize that a little “transparency” could go a long way to shutting up an opposing politician or a meddlesome activist.

         In 1967, a Democratic state attorney, Jeff Mobley, appears to have figured out a new way to do this: Go after donors. He issued subpoenas, calling on the chairman, secretary, and treasurer of the Arkansas Republican Party to hand over information about the party checking account. Arkansas had been essentially a one-party (Democratic) state since Reconstruction, but the GOP had started to gain a foothold—and Democrats didn’t like it. Mobley claimed to be investigating whether Republicans had violated election laws during the 1966 election, when it paid supporters to knock on doors and get out the vote.

         Republicans believed that what he really wanted was a list of the individuals contributing to his political rivals, and details on who the Republicans were paying to help it grow. GOP party officials sued in federal court, and in 1968 a panel of three judges expanded political anonymity to money and financing. The judges admitted that there are times when there is a legitimate state or public interest in seeing the financial records of political parties, and those records therefore should not be “completely immune from public disclosure.” But they decreed that there was no reason here for Mobley to obtain the identities of contributors. The Court boldly plowed new ground, pointing out the connection between money and speech—noting that, apart from voting, “financial contributions” were the only other way “most people can participate effectively in politics.” To the extent that the government “unreasonably inhibits or discourages” this, it violates the First Amendment. Moreover, forcing disclosure subjects some to “potential economic or political reprisals of greater or lesser severity.”

         Reprisals do happen. In 1998, Margaret McIntyre showed up at a public meeting at Blendon Middle School in Westerville, Ohio, and handed out flyers opposing a referendum on a new school tax levy. The flyers weren’t misleading or false. A few referenced her, while a few said they represented “CONCERNED PARENTS AND TAX PAYERS.” A local official didn’t like that the school was being bucked in its campaign for more money, and filed a complaint with the Ohio Elections Commission claiming that she’d violated election law by not disclosing information required under Ohio laws. She was fined $100, and the Ohio Supreme Court upheld the fine. The U.S. Supreme Court did not. It instead broadened its privacy doctrine to encompass entirely anonymous political speech.

         Liberal justice John Paul Stevens wrote for five other justices, finding that “the interest in having anonymous works enter the marketplace of ideas unquestionably outweighs any public interest in requiring disclosure as a condition of entry.” Stevens reprised the arguments in favor of anonymity. He talked about the risk of economic reprisal or government retaliation; of a desire for privacy; of the fear of social ostracism. He noted that the practice “provides a way for a writer who may be personally unpopular to ensure that readers will not prejudge her message simply because they do not like its proponent.” Justice Clarence Thomas, in a rousing concurrence, gave a powerful, chapter-and-verse rendition of the history and merits of anonymous speech in the United States.

         The biggest disappointment of the McIntyre case was Justice Antonin Scalia, who normally supports freedom. Here instead, he filed a dissent (joined by William Rehnquist) in which he argued for more intrusive government power. His argument was weak: Because lots of states had disclosure rules, it was now a “tradition” that must be upheld.

         The McIntyre decision was one of the last intelligent decisions the Supreme Court would issue on association and anonymity. In the nearly twenty years since, it has instead been in thrall to the growing public enthusiasm for more “transparency” in campaign speech and spending. The Court’s failure to honor its past positions would play inexorably into the trammeling of Karen Kenney.

      

   


   
      
         
            Chapter 3

            Bare Knuckles

         

         Senator Barack Obama was frustrated. The presidential aspirant had pulled off a surprise victory in the Iowa caucuses, and only a few weeks later crushed Hillary Clinton in South Carolina. By the end of January he’d pushed every other credible Democrat but her from the race and surged in national polls. The press loved him, and quickly predicted that come Super Duper Tuesday—February 5, when twenty-four states held their contests—he’d have the nomination sewed up.

         Instead, the Obama team ran into the grinding power of the Clinton machine. Hillary threw vast money and resources at targeted Super Tuesday states, and ended the day with nearly as many delegates as Obama. The race was once again in a standoff, and Obama was irritated. He wanted this done, and yet independent groups were gearing up to promote Clinton in the big upcoming primaries in Ohio and Texas. So a few weeks later, on February 21, 2008, the national presidential press corps was summoned to a conference call with Bob Bauer.

         A bearded and bespectacled stereotype of a Washington lawyer, Bauer spent thirty years working political law on behalf of Democrats before becoming the Obama campaign’s chief attorney. He is smart, aggressive, and steeped in politics. His wife, Anita Dunn, ran Obama’s communications team. But the skill that has come to define Bauer—and in consequence national politics—is his particular expertise in campaign finance law. Bauer understands the power of money and speech in politics. More important, he understands the power of denying it to others.

         As the reporters tuned in, Bauer wasted no time identifying his target: an outfit known as the American Leadership Project. A pro-Clinton group, ALP was what’s known in politics as a 527. Under the election rules at the time, ALP could run pretty much any kind of ad it wanted—so long as it didn’t expressly endorse a candidate. And it could accept money in unlimited amounts—so long as it disclosed its donors to the IRS. ALP raised millions and intended to put it all into spendy ads that either praised Clinton, or hit Obama, on the issues. Obama was outmatching Clinton in overall fund-raising, but ALP threatened to even the odds in key primary states.

         Bauer didn’t like that, and he made his legal case to the reporters: ALP’s clear support for Clinton was the functional equivalent of expressly endorsing her, he insisted. He claimed that ALP was, as a result, engaged in a “very clear runaway case of lawbreaking” vis-à-vis campaign law. Bauer intended to go to the Federal Election Commission to complain, though he wasn’t stopping there. Rather, he issued two threats, both near-unprecedented in presidential politics.

         First, he was calling on the Justice Department to undertake a criminal investigation of the group. Second, he demanded that federal law enforcement focus its probe not on ALP as an entity, but on its individual leaders, its staff, and (most sinisterly) its donors. “There’s going to be a reckoning here,” he warned. “It’s going to be rough—it’s going to be rough on the officers, it’s going to be rough on the employees, it’s going to be rough on the donors.” In case any Hillary financial backers missed the point, he repeated, “Whether it’s at the FEC or in a broader criminal inquiry, those donors will be asked questions.” He referred reporters to a memo he’d authored the prior day, in which he’d laid out his legal case and had reiterated—twice—that “liability for violating the federal campaign finance laws is both civil and criminal,” and “any investigation” will “involve the Project’s officers, staff and donors.”

         The threat was jaw-dropping, given that independent groups were spending far more on behalf of Obama than they were on Clinton. Moreover, the FEC had issued a regulation a year earlier that spelled out how 527s could operate, and ALP was clearly following the rules. Bauer’s charge of lawbreaking was bogus, and everyone—even the press corps—knew it. Politico’s Ben Smith was honest enough in his resulting story to cast the Bauer threat as a bare-knuckle effort to stop ALP “before it starts, and to scare off other, similar efforts.”

         A spokesman for ALP, Roger Salazar, was incredulous. “Is that guy for real?” he responded to the New York Daily News. “That [is] a blatant attempt to quell free-speech with unsupported legal attacks. It is the legal equivalent of schoolyard bullying.” As Bauer in the coming months ratcheted up his threats, a furious Jason Kinney, head of ALP (and a fellow Democrat), would publicly accuse the Obama lawyer of having gone from “credible legal authority” to “political hatchet man.”

         The intimidation nonetheless worked. Bauer had made his threats clear, and ALP donors had no interest in an FBI knock on their door or in being named publicly by Mr. Bauer in his next national press conference. Contributions dried up. Politico would later report that Bauer’s words had “the effect of scaring [Clinton] donors and consultants,” even if his efforts hadn’t “result[ed] in any prosecution.”

         Bauer had just laid the groundwork for an entire political movement to come.

         
            *  *  *

         

         Bauer understood the modern power of using government—even if only the threat of it—to silence political opponents. And his special insight was realizing that the tool for getting those government drones trained on the right targets was campaign finance law.

         He was hardly the first person to figure it out—he was just a modern innovator. All throughout history and all across the planet, government officials have used state power to silence critics. It’s what government officials do.
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