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			Introduction

			“It’s becoming necessary to draw the attention of European governments to a fact so small, it seems, that governments don’t seem to notice it at all. The fact is this: a people is being murdered. Where? In Europe. Does this fact have any witnesses? One witness: the whole world. Do governments see it? No. […]

			The time has come to raise our voices. Universal indignation is rising. There are hours when the human conscience speaks and orders governments to listen. Governments stammer an answer. They’ve tried this stammering before. They say: We exaggerate”.

			We could leave this text unchanged, simply changing “en Europe” to “aux portes de l’Europe”. This text was written by Victor Hugo on August 29, 1876, and referred to Serbia. If he used the same words today, he’d be accused of importing the conflict to France and blowing on the embers.

			We have watched impassively as our people have been bombarded daily since October 8, 2023, while being subjected to a blockade. 

			Bombing civilian populations is strictly forbidden under international law. Unfortunately, it has happened in the past. But this is the first time we’ve bombed people who have nowhere else to go.

			These bombings have been actively supported in the public debate by some, but more often than not they have been invisible. Very little has been shown of this horrific reality. Those who supported them, or those who made them invisible, cannot be accused of participating in genocide. But they will have to answer to history for having denied it.

			My personal view of the conflict is based on very simple principles: upholding international law and the right of peoples to self-determination. This means the right of Palestinians to have their own state alongside Israel, especially as they have agreed to build it on only 22% of Mandate Palestine. I’m not pro-Palestinian. I’m pro-international law, pro-right of peoples to self-determination. I’m also pro-Israel, since I’m in favor of the two-state solution, i.e. the existence of Israel and Palestine within secure, recognized 1967 borders. Some of my opponents say I’m anti-Israeli. I’m not anti-Israel. I’m just not for the same Israel they are. I’m for Yitzhak Rabin, Avraham Burg, Elie Barnavi, Amos Gitaï B’Tselem, they’re for Benyamin Netanyahu, Jabotinski, and now Ben Gvir and the supremacist movements. I’m not anti-Zionist, since I’m in favor of the existence of two states.  

			The double standard in this conflict has always seemed to me to be an intellectual heresy and a moral error. And working on strategic issues, I saw this double standard very quickly. The same people who justified military intervention against Yugoslavia in 1999, so that it would stop oppressing the Kosovars, who mobilized in favor of the Chechens, had not a word for the Palestinians.

			The occupation of one people by another, already abnormal in the 20th century, is even more unacceptable in the 21st. Especially since, after the assassination of Yitzhak Rabin, the peace process was moribund. Hamas certainly bears a great deal of responsibility for this state of affairs, but the Israeli government and society are drifting very much to the right, even to the extreme right. I denounced this back in 2001, and had already weathered a cataclysmic storm.1

			But things have got much worse since the turn of the century, becoming truly apocalyptic after October 7, 2023. Ariel Sharon, then Benyamin Netanyahu, who had demonized Rabin, patiently made any prospect of a just peace impossible, with the help of Hamas. The human, political and material situation of the Palestinians is worsening daily, and the racism of many Israelis is becoming unbridled. The moral figure Stéphane Hessel was indignant about the situation of the population of Gaza, subjected to a blockade since 2007 that leaves life without any horizon: “What is life like in Gaza, subject not only to the dictatorship of Hamas, but also to the blockade? What’s life like in the West Bank, where settlers continue to commit crimes with impunity, and the army humiliates and even kills people?”2

			October 7, 2023 led to a truly hellish situation. Of course, I immediately condemned the attacks. Terrorism is a moral and political dead end. Israel practiced it successfully before it was created, and the man who assassinated Rabin is one of the few terrorists who succeeded in derailing the peace process. Hamas has committed unacceptable, unforgivable horrors. But there was no justification for Israel’s disproportionate response, which was directed not just at Hamas leaders, but at an entire population. Bombing civilians is a moral ignominy and, from a legal point of view, a war crime. When they are committed against a population that is also under blockade, all bounds are crossed. At least for those with a modicum of ethics. 

			All the more so as these events occurred at a time when, for the past year and a half, all the French media and political leaders have rightly condemned the war crimes committed by the Russian army against the Ukrainian civilian population, and the violation of international law involving the acquisition of territory by force. There was a broad consensus on this point. I was already surprised that these criteria were not used to assess the Palestinian situation, where there was also an illegal occupation of territory acquired by military force. But the scale of the destruction in Gaza, once again the massive bombardment of a population with nowhere to flee, made the “double standards” even more shocking. I was quite scandalized by the hypocrisy of those who wrung their hands in sorrow at the plight of the Ukrainians, while at the same time vigorously justifying the bombing of the Palestinians in the name of the fight against terrorism, a terrorism which can only be stimulated by this type of exaction. 

			The situation over there seemed scandalous to me, and so did the way the subject was treated in France.

			I found it abnormal that many commentators took up the arguments put forward by the Israeli state, equating any criticism of Israel’s war crimes with anti-Semitism.

			And I thought we could fairly quickly brush aside the argument of those who claim that it was curious to take an interest in this conflict without taking an interest in all the others: Sudan, DRC, Yemen, Ethiopia, Myanmar, etc. For them, wasn’t this particular interest motivated by an anti-Semitism as deep-rooted as it is ill-concealed? For them, wasn’t this particular interest motivated by an anti-Semitism as deep-rooted as it was poorly concealed? Wasn’t it motivated more by questioning the Israelis than by protecting the Palestinians? Why were the same people who had never been interested in these conflicts before, who had never spoken about them, suddenly so passionate about Sudan? It was easy enough to understand that it was to keep quiet about Gaza, which is, after all, the height of cynicism. To talk about the victims of Sudan—who in reality we don’t care about, while feigning compassion—in order to conceal those of Gaza is quite simply disgusting. It was easy enough to demonstrate the absurdity of this argument. It amounted to comparing the country that defines itself as the only democracy in the Middle East with authoritarian and often bloodthirsty regimes. But neither Sudan nor the two warlords, who massacre the population and use rape as a weapon of war, are allies of the Western world, unlike Israel. They are subject to an arms embargo, while the West continues to deliver arms to Israel, despite the cease-fires they demand! The behavior of an ally commits us. You can’t want to belong to the family of Western civilization and yet behave like the ultra-repressive leader of a dictatorial country. You can’t advocate the universal values of the Western world and then free yourself from them by massacring women and children.

			Even if most mainstream media avoid showing them, images of the suffering of Gaza’s civilian population are circulating. No one interested in current affairs, and therefore no politician, can say “we didn’t know”. They are unbearable. They despair of humanity. 

			Can we talk about genocide? 

			For Alain Finkielkraut, “Whatever one thinks of the Israeli riposte, the word ‘genocide’ is crazy and despicable. It allows us to Nazify the Jews, to make them lose their victim credit and thus tip them over into the camp of the executioners”3. “Victim credit”, an admitted argument. In what way do the sufferings endured by the Jews, in what way does the Shoah give them a credit that they could use against the Palestinians, who would become the debtors of a debt they did not contract? Can the Shoah be considered as a guarantee of absolute impunity? 

			Bernard-Henri Lévy and others made the rounds of the TV studios, hammering home ad libitum that there had been no genocide. And it was those who denounced this genocide who were accused of anti-Semitism. An extravagant situation in which those who denounce a massacre are accused, while those who commit it are protected. Historians, and above all international justice, will decide whether or not genocide took place. At the very least, there are war crimes and crimes against humanity, which is already too much. 

			And we can evoke a situation of genocidal risk right before our eyes. The 1948 Convention on the Prevention and Punishment of the Crime of Genocide concerns the prevention of genocide. This means that signatory states undertake to act before genocide occurs. The risk of genocide in Gaza has already been widely documented by UN bodies and numerous NGOs, precisely in order to prevent it. Silence, because it comes from an ally, makes us collectively guilty. Remaining silent for personal convenience is not dignified.

			But I’m aware of the implications of speaking out on these issues. You are in the extreme minority in the media. Accusations of anti-Semitism will fall like Gravelotte. It’s more comfortable to keep quiet. What can we do about it? Why take risks with your personal and material comfort? Why put yourself at the center of a polemical debate? 

			I know the precautionary reflex shared by many. I know from experience the price to be paid for not respecting the rules of caution that lead to silence in the face of the unacceptable. And I can see how fear is the common thread running through public expression on these subjects. I can’t accept it. I want the unruly teenager who rebelled against injustice that I was not to be ashamed of the older adult I have become. Even back then, I found cowardice hard to bear. 

			Besides, what’s the risk? You can’t be imprisoned, let alone tortured. All you risk is a little of your material comfort.

			I still have great difficulty understanding the cowardice that leads some people to close their eyes, cover their ears and silence themselves. They can’t say “I didn’t know”. A civilian population under blockade has been bombarded indiscriminately. Shredded bodies, mutilated children, constant fear of being bombed, no housing, no education, no health care, untreated wounds, amputations without anesthesia, no hygiene…

			All in the name of civilization? Moral ignominy is also an insult to intelligence.

			No, I won’t shut up. 

			So yes, I know that I may be ostracized in certain circles, that this will lead to pressure to cancel conferences or events to which I may be invited, and that standing aside is less risky, that it’s not good to appear as divisive, etc. I know all this, it’s the price to pay, and it’s not a heavy one. I know all this, it’s the price I have to pay, and it’s not a heavy one. 
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			Chapter 1—The Legal Charter

			International law is an imperfect law. It is easy to deride its impotence, its inability to impose itself and to be respected by the major powers. Too often, force still triumphs over law. All too often, it is trampled underfoot, including (and above all) by those who participated in its creation. Too often, we can only observe its failure. But this is not reason enough to deprive it of all legitimacy. Domestic law is also regularly flouted, but it would never occur to anyone to say that there should be no laws in a country. The law may not be respected, but anyone who does is liable to sanctions. 

			The Slippery Slope of International Law

			Laws prohibit the use of violence between citizens. Yet murders still occur. But the number of murders would be far greater if there were no laws. The Highway Code is violated on many occasions, but the situation would be even worse if each motorist did as he or she pleased. Of course, in a national society, in addition to the legislator, there is a police officer who can question the offender and a judge who will apply the rigors of the law. At the international level, although the law has progressed and rules are increasingly numerous, there is no equivalent of a national constable or judge. States are free to decide whether or not to adhere to international treaties and jurisdictions. And those most likely to commit illegal acts are also the most reluctant to admit that they can be judged. However, legal progress has been constant throughout the 20th century. War of aggression, which was one of several modes of action on the international scene in the nineteenth century, has been contrary to international law since the adoption of the United Nations Charter. War used to be as legitimate as it was legal. It is no longer either. Countries are free to join the statute of the International Criminal Court or not, but if the leaders of a country have committed war crimes or crimes against humanity on the territory of a member state, the prosecutor can take action against them, without their country being a member of the ICC.

			In short, timidly, gradually, slowly but surely, international law is making progress. And this is in the interests of humanity. The more our globalized world is governed by commonly accepted norms, the less likely it is that the most flagrant violations will occur. A world regulated by law rather than primarily by force is bound to be less violent, more respectful of the weakest and more respectful of all.

			The law is a weapon that can be used to serve everyone. Of course, we must not delude ourselves. The drafting of standards is also the reflection of a balance of power, but at least it is supposed to apply to everyone and lead to less inequality.

			The law lays down a standard that applies to everyone. Morality can be variable geometry—everyone has their own, from Hamas to Benyamin Netanyahu. Not the rule of law. So it’s all the more useful to refer to it. In any conflict, each protagonist will find reasons to legitimize his or her conduct. But the rule of law does not allow for such flexibility of interpretation.

			Since the end of the Second World War, Western countries have sought to build a world in which it would be impossible to see a repetition of the tragedies that had martyred and horrified humanity. The Geneva Conventions on humanitarian law, the Convention on the Prevention and Punishment of the Crime of Genocide and the Universal Declaration of Human Rights were adopted at the initiative of Western countries, the last of which was opposed by Communist and Muslim countries. 

			During the Cold War, Western countries sought to embody the defense and promotion of values they presented as universal. Of course, this was not without contradiction (support for dictatorships if they were anti-communist, support for apartheid, reluctance that could lead to wars to apply to colonial peoples the right of peoples to self-determination that they had put forward in the fight against Nazism, etc.), but Western countries never ceased to put these principles forward. 

			Israel: From Creation by Law to Violation of Law

			The creation of the State of Israel, the fruit of the efforts of the Zionist movement and a vote at the UN, promised to protect the Jews from a new holocaust. Western countries were celebrating the advent in the Middle East of a democracy that resembled them, and which enabled them to alleviate their feelings of guilt towards the Jewish people. 

			Because of its political system, the European origins of its leaders and Cold War rivalries, Israel quickly became the Western world’s leading edge in the Middle East. 

			A democracy facing down Arab dictatorships, whose leaders had the official aim of destroying it, an ally of the West in the face of the USSR: morality and geopolitical interests came together to create an unwavering solidarity with Israel. 

			The first war against the Arab countries that refused to accept its existence enabled Israel to increase its territory from 55% to 78% of that of Palestine, which was under British mandate. In 1967, the Six-Day War enabled Israel to conquer East Jerusalem, the West Bank and Gaza. 

			A binding resolution of the United Nations Security Council (242)—adopted on November 22, 1967—required Israel to withdraw from the occupied territories. It has never been implemented. International law does not recognize, or rather prohibits, the acquisition of territories by force. And international law also imposes obligations on an occupying power that Israel has largely ignored . 4

			The end of the Cold War devalued Israel as a geopolitical asset for Western countries. The 1982 war in Lebanon and the massacre of the Sabra and Chatila camps5, the repression of the intifada from 1987 onwards, when Israeli soldiers broke bones or killed young Palestinian civilians armed with stones, devalued Israel’s moral asset. 

			That the Palestinians should in turn be able to exercise the right of peoples to self-determination was increasingly recognized as legitimate. 

			The Oslo Accords, signed in 1993 in a period of geopolitical euphoria (peaceful end to the Cold War, triumph of force under international law and the UN during the Gulf War), offered the prospect of peaceful cohabitation between two peoples sharing a territory. Armed struggle pitted the two peoples against each other. Negotiation enabled them to envisage a common future.

			The assassination of Yitzhak Rabin, the Hamas attacks and the arrival of Ariel Sharon in power in 2001 were to shatter the chances of a negotiated peace leading to a “two-state solution”. But it was in the name of giving priority to bilateral negotiations that Israel refused to allow the international community to play a role in the Israeli-Palestinian issue. And its Western allies have taken refuge behind the imperative of a negotiated solution between the two main protagonists to refuse the involvement of outside players, including—and above all—the UN. But how can progress be made when there is such a gap in power between the two main protagonists, and the stronger party refuses to make any concessions? 

			When Mahmoud Abbas succeeded Yasser Arafat and took over the presidency of the Palestinian Authority in January 2005, there was hope of a resumption of dialogue between Israelis and Palestinians. The United States, which was beginning to see the consequences of its failure in Iraq, was in favor. So were the Europeans, even if their wilful impotence was increasingly visible. 

			Ehud Barak, the Israeli Prime Minister, had declared after the failure of the Camp David summit in 2000: “We have no partner”, referring to the Palestinians. He thus paved the way for the electoral victory of Ariel Sharon, who advocated peace by force. If those who advocated negotiation themselves declared that they had no partner, why trust them? But in 2005, it’s the Palestinians who have no partner. Yitzhak Rabin had declared that he would continue negotiations as if there were no terrorism, and that he would fight terrorism as if there were no negotiations. Ariel Sharon only wanted to fight terrorism, which his armed and partly indiscriminate repression was fuelling, without negotiating. The architect of the Oslo Accords, Shlomo Ben-Ami, had warned that a unilateral withdrawal from Gaza without negotiations with the Palestinians would result in an electoral victory for Hamas. It did. Just as Hezbollah had presented the unilateral withdrawal from southern Lebanon as the fruit of its military action, Hamas would present the Gaza withdrawal as a trophy due to it. On the other hand, Mahmoud Abbas was unable to present any concrete results from his negotiating strategy, and the Palestinians were increasingly disillusioned with the Oslo Accords, which had brought no improvement to their daily situation and no real long-term prospects.

			He has consistently maintained this course of negotiation without achieving anything, even attracting the reproach of having become Israel’s collaborator. Security cooperation between Israel and the Palestinian Authority is a major factor in the success of Israel’s occupation of the West Bank. Wars of occupation have failed everywhere historically, and even more so in the 21st century. Only Israel has succeeded. The fact that the occupation is not of a territory thousands of kilometers from the metropolis is of course a factor, as is the fact that it is considered vital, rightly or wrongly, by Israel. But without the collaboration of the Palestinian Authority, it could not succeed. That’s why Mahmoud Abbas is sometimes referred to as the Palestinian Petain. This collaboration has been rewarded with the fruits of a corruption that has benefited himself and those close to him. But not to the Palestinian people.

			The path of diplomatic negotiation was therefore a failure. But apart from any spectacular action, Mahmoud Abbas has initiated another path, that of membership of international legal institutions, which will prove to be as crucial as it is unexpected. 

			Change the Law so it Won’t be Broken

			Since 1967, international law has been flouted in the Middle East, with the complicit assent of the international community, led by Western countries. The right of peoples to self-determination has been exercised almost universally, but not for the Palestinians. The occupation of one people by another was no longer acceptable in the 20th century. It continues in the Middle East in the 21st century. But the situation has become even worse since October 7, 2023. Faced with the terrorist attacks committed by Hamas, Israel did not choose to respond in a precise manner, eliminating only the leaders of this organization and those who had taken part in the attacks. Instead, the Israeli state has imposed collective punishment on the entire civilian population of Gaza. These massive bombardments are contrary to international law and humanitarian principles. 

			As Rony Brauman writes: “No population has suffered bombardments of such intensity, no recent war has killed so many children, no massacre on such a scale has received such support from democratic countries, professing at every turn their attachment to international law and human rights”6.

			But in the face of this massive violation of international law, the response of Israel, or of Western countries, has not been to judge those responsible for these massacres. In 1982, after the Sabra and Chatila massacres in Lebanon, a commission of inquiry in Israel implicated Ariel Sharon, then Minister of Defense, who was forced to resign. This time, the response was to call international law into question, to implicate the International Criminal Court, to declare that the UN and NGOs denouncing the situation in Gaza were anti-Semitic. “The ICC distorts international law. It disfigures the noble idea of international justice invented in the 20th century to prosecute criminals in countries lacking an adequate judicial system. This is why the ICC must be abolished and replaced,” wrote Bernard-Henri Lévy on X on November 22, 2024, after the ICC issued arrest warrants for Israel’s Prime Minister and his former Defense Minister. 

			The law is no longer the law if it applies to our friends. Bertolt Brecht said that if the people disagree with the government, the people must be changed. For BHL, if Israel violates the law, the law must be changed. This is the view of Donald Trump, who in February 2025 will sign a presidential decree to punish the judges and agents of the ICC (and those who collaborate with it) because it has attacked Israel. 

			The colonization of the West Bank and East Jerusalem is illegal. The annexation of East Jerusalem is illegal. The blockade of Gaza is illegal. Hamas attacks are war crimes and crimes against humanity. Israel’s failure to respect the Geneva Convention in the occupied territories is a daily occurrence. The situation in Gaza since October 7, 2023 is, at the very least, one of genocidal risk. Vladimir Putin, Benyamin Netanyahu, Donald Trump and Hamas don’t give a damn about international law. European countries say they are committed to it, but do nothing about its violations in the Middle East. At the very least, we were confronted with a genocidal risk unfolding before our very eyes. Some people revolted. They were declared anti-Semitic. Others remained silent. But they couldn’t say they didn’t know. Others denied the evidence and reversed the accusatory principle. They are not genocidaires, they have no blood on their hands. They are accomplices, they are negationists. 

			History will be harsh on those who have remained silent in the face of the unspeakable, and on those who, in order to bolster their denial, have called into question international law and the progress it has brought to the fate of humanity.

			 

			 

			

			
				
						4. On the history of the Israeli-Palestinian conflict, see Pascal Boniface, Israël-Palestine : une guerre sans limites ?, Eyrolles, January 2025.


						5. Carried out by Christian militias, but with the tacit support of the Israeli army. 
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			Chapter 2—International Justice Flouted

			Western states welcomed the progress of international justice, at least when it came to African leaders. The arrest warrant issued against Vladimir Putin in 2023 was seen as a remarkable breakthrough: a leader from the “North” was now facing the wrath of justice. But he was the enemy of the West. When international criminal justice began to hover around Benyamin Netanyahu, its charms suddenly became more poisonous. 

			The Shock by the International Criminal Court

			The proceedings before the International Criminal Court (ICC) were to produce a veritable legal-strategic electroshock. 

			Sure of their “right”, Israel and Western countries were to realize that they were practicing and/or covering up its most serious violations and that, de facto, they were advocating, directly or indirectly, the triumph of force over law, rewinding in reverse the film of progress since the end of the Second World War.

			The creation of this Court was seen as a step forward in international law and justice. There had already been international tribunals—Nuremberg and Tokyo—to judge Nazi and Japanese war criminals, but their shortcoming was that they were set up by the victors. Subsequently, special tribunals were set up for the former Yugoslavia and then for Rwanda. While they were useful, they had the shortcoming of being ad hoc tribunals. The need to establish an international tribunal to prosecute individuals guilty of genocide had been a recurring concern of the UN since 1948, with the adoption of the Convention on the Prevention and Punishment of the Crime of Genocide. 

			The International Criminal Court was created under pressure from NGOs at the 1998 Rome Conference, attended by 160 countries. The Court has a permanent character, giving it a preventive effect. This was seen as a victory. But while European countries were unanimous in their support, the United States, Russia, China, Israel, India and many Arab countries remained aloof. The Court did issue arrest warrants against leaders or those responsible for crimes, but these were exclusively African. Within a few years of the Court’s existence, African countries, and more generally those of the South, protested against the discriminatory nature of the ICC, which only tried leaders of medium-sized or weak powers, unprotected by the superpowers.

			In 2012, a new Prosecutor General, Gambian Fatou Bensouda, took the helm of the ICC.

			The new Attorney General wanted to open investigations into the abuses committed by the British military in Iraq and the American military in Afghanistan. This was in response to African leaders’ accusation of double standards, but provoked a very strong reaction from the United States. The investigation into the crimes committed in Iraq was suspended, while that into Afghanistan continued.

			The recent indictment of Israeli officials was to create a stupefying effect. 

			On January 2, 2015, Palestine acceded to the Rome Statute, and therefore to the ICC. At the time, it seemed an insignificant and purely symbolic gesture. 

			In May 2018, the Palestinian Authority asked the ICC to take up the situation and open an investigation into the situation in the occupied Palestinian territories, including East Jerusalem since June 2014.

			In December 2019, Prosecutor Fatou Bensouda indicated, after an in-depth study, that the ICC had jurisdiction to try crimes committed on Palestinian territory, including Gaza, the West Bank and East Jerusalem since June 2014, but asked a chamber of the Court to study the geographical limits of its jurisdiction. It was then accused, by Benyamin Netanyahu, of “pure anti-Semitism”. 

			In February 2021, the Pre-Trial Chamber confirmed the ICC’s territorial jurisdiction over the territories in question, and on March 3, the Prosecutor announced the opening of an investigation into alleged crimes committed by Israeli military or civilian officials and members of Palestinian groups in the Occupied Palestinian Territories (OPT).

			In June 2021, a new prosecutor, Karim Khan, a Briton of Pakistani origin, took up his post, and was seen as more “reassuring” for Western countries.

			On November 17, 2023, South Africa, Bangladesh, Bolivia, Comoros and Djibouti referred the situation in the State of Palestine to the ICC Prosecutor’s Office. They were joined on January 18, 2024, by Mexico and Chile. 

			South Africa’s complaint, in addition to recalling past cooperation between the Hebrew state and the apartheid regime, indicated that Pretoria continued to embody the universalism from which Israel had distanced itself. This complaint was symbolically very embarrassing for Tel Aviv. The Israeli Prime Minister was being challenged by a criminal court whose aim is to prevent the most serious crimes, such as those committed during the Second World War, from ever happening again. Israel and South Africa both embody humanity’s success over barbarism, which gives them particular moral credence. Israel was created to prevent another Holocaust. South Africa put an end to the odious apartheid system, through negotiation and international pressure. The emerging country, a member of the BRICS, also showed Western countries that it was now a champion of the global South who embodied the defense of the law. 

			On May 20, 2024, ICC Prosecutor Karim Kahn filed applications for arrest warrants against three Hamas leaders, Benyamin Netanyahu and Yoav Gallant, then Israeli Defense Minister, both suspected of war crimes and crimes against humanity committed in the Gaza Strip from October 8, 2023.

			Three weeks had elapsed between the prosecutor’s request and the ICC’s decision to issue an arrest warrant for Vladimir Putin. In the case of the situation in Palestine, the ICC took much longer, to the point where some wondered whether the case might not be buried. But on November 21, 2024, the ICC’s Pre-Trial Chamber I officially issued the arrest warrants requested by the prosecutor.

			In the case of the Israeli Prime Minister and the now former Defense Minister, the Court found that there were reasonable grounds to believe that they were responsible for “starving civilians as a method of warfare, constituting a war crime, and crimes against humanity of murder, persecution and other inhumane acts”. There were also reasonable grounds to believe that they were “criminally responsible, as civilian superiors, for the war crime of intentionally directing attacks against the civilian population”.

			The Court concluded that the “alleged crimes against humanity form part of a widespread and systematic attack directed against the civilian population of Gaza”.

			There were also reasonable grounds to believe “that these two persons deliberately and knowingly deprived the civilian population of Gaza of goods essential to its survival, including food, water, medicines and medical supplies, as well as fuel and electricity, from October 8, 2023 until at least May 20, 2024. This conclusion is based on the role played by Mr. Netanyahu and Mr. Gallant in obstructing the provision of humanitarian aid in violation of international humanitarian law, and on their failure to facilitate such aid by all means at their disposal. The Chamber considers that, through their behaviour, they have impeded the ability of humanitarian organizations to provide food and other essential goods to the needy population of Gaza. The aforementioned restrictions, combined with power cuts and reduced fuel supplies, have also had a serious impact on the availability of water in Gaza and the ability of hospitals to provide medical care […] Despite warnings and appeals by, among others, the UN Security Council, the UN Secretary-General, States and governmental and civil society organizations about the humanitarian situation in Gaza, only minimal humanitarian assistance has been allowed. In this regard, despite warnings and appeals by, among others, the UN Security Council, the UN Secretary-General, States and governmental and civil society organizations regarding the humanitarian situation in Gaza, only minimal humanitarian assistance has been authorized […].The Chamber concluded that there are reasonable grounds to believe that the lack of food, water, electricity and fuel, as well as specific medical supplies, has created living conditions calculated to bring about the destruction of part of Gaza’s civilian population”.

			Preventing the delivery of medical supplies and medicines has resulted in “the infliction of great suffering through inhumane acts on people in need of care. Doctors have been forced to operate on injured people and perform amputations, including on children, without anesthetics and/or have had to use unsuitable and unsafe means to put patients to sleep, causing these people extreme pain and suffering. This constitutes the crime against humanity of other inhuman acts”.

			The text is clear, precise and well-documented. The terms used and the detailed facts will not be questioned or denied. The only response from Western countries will be: “It’s not possible, this is about Israel, which cannot be treated as a rogue state or terrorist group”.

			The West Caught in the Trap of International Law

			While the USA is not a member of the ICC, all EU countries recognize its jurisdiction. And the relationship between multilateralism and the supremacy of international law had long been a major bone of contention between Western allies. The ICC’s decision made them all uneasy. The legal trap was closing in on them. They were thrown back into their own contradictions, defending the indefensible, admitting that the law yields to force, even the most brutal. 

			Admittedly, Europe is more committed than the United States to respecting international law. But in the Middle East, it remains inactive in the face of non-compliance. 

			Following the ICC’s decision, the Quai d’Orsay issued a statement that was ambiguous, to say the least. Senator Raymonde Poncet Monge (ecologist) confronted France Diplomatie’s two communiqués on the arrest warrants for Vladimir Putin and Benyamin Netanyahu. 
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			“The ICC's decision to issue an arrest warrant for Vladimir Putin and Maria Lvova-Belova will make history. No one responsible for crimes committed by Russia in Ukraine, regardless of their status, should escape justice.”
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			“International Criminal Court

			The Pre-Trial Chamber of the International Criminal Court issued the arrest warrants requested by the Court's Prosecutor on May 20. This is not a judgment but the formalization of an accusation.”

			 

			Two rooms, two atmospheres. France, which consistently presents itself as the champion of human rights and international law on the world stage, is discreet here, after having been forceful there, thus practicing double standards.

			A new press release was to cast further doubt. On November 27, 2024, France diplomatie published the following text: “France will respect its international obligations, it being understood that the Rome Statute requires full cooperation with the International Criminal Court (ICC) and also provides that a State cannot be required to act in a manner incompatible with its obligations under international law with regard to the immunities of States not party to the ICC. Such immunities apply to Prime Minister Netanyahu and the other ministers concerned, and must be taken into account should the ICC request their arrest and surrender.

			In keeping with the historic friendship between France and Israel, two democracies committed to the rule of law and respect for professional and independent justice, France intends to continue working closely with Prime Minister Netanyahu and the other Israeli authorities to achieve peace and security for all in the Middle East”.

			It was all a bit confusing. France supported the ICC, but granted immunity to Benyamin Netanyahu because of the “immunities of states not party to the ICC”. But this was the case with Vladimir Putin, and no such clarification had been issued. Even more disturbing was the passage referring to “the historic friendship that binds France to Israel”. But should the law take a back seat to friendly relations? Who can imagine the reactions if France’s friendship with Russia had been used to guarantee immunity for Vladimir Putin? Or earlier, France and Serbia to guarantee immunity to Slobodan Milošević?

			Similarly, the reference to democracy and the rule of law is irrelevant. The ICC is not a constitutional court. It does not judge the nature of a political regime, but the behavior of its leaders in the face of international law.  

			The United States is not a state party to the Rome Statute and therefore does not recognize the jurisdiction of the ICC. But Joe Biden, after welcoming the arrest warrant issued against Vladimir Putin, will deplore the one issued against Benyamin Netanyahu. Donald Trump is making radical decisions aimed at dismantling the ICC by preventing it from acting, through the threat of heavy sanctions, against anyone (including American citizens) who cooperates with it. Back to the legal Wild West? A criminal is under arrest warrant, the basis of which is indisputable and indisputable. The jurisdiction must be abolished. 

			The International Court of Justice (ICJ) gets Involved

			The stranglehold of international justice was gradually closing in on Israel. 

			On July 9, 2004, the International Court of Justice (ICJ), requested by the United Nations General Assembly (UNGA), issued an advisory opinion on Israel’s construction of the separation wall in the Occupied Palestinian Territories (OPT). It concluded that the construction of the wall was contrary to international law, creating a fait accompli that could become permanent and amount to a de facto annexation, in violation of the Fourth Geneva Convention. It stated that all States were under an obligation not to recognize this illegal situation and not to render aid or assistance in maintaining it. The Court called on Israel to cease construction work, dismantle existing structures and compensate the Palestinians.

			This opinion was only advisory. It therefore has no binding legal force, but it was a symbolic victory for the Palestinians, as the Court had indicated the state of the law, even though it did not have the force to make it enforceable.

			On December 30, 2022, the UNGA again referred the matter to the ICJ, asking it to issue an advisory opinion on “the legal consequences of Israel’s policies and practices in the Occupied Palestinian Territories, including East Jerusalem”. 

			On July 19, 2024, the Court issued an advisory opinion in response to the UNGA referral of December 2022. It declared that the Israeli occupation of the West Bank, Jerusalem and Gaza was illegal. In its view, Israel’s persistent abuse of its position as occupying power, by annexing the occupied Palestinian territories and imposing permanent control, violated principles of international law, amounting to elements of the crime of apartheid, thus rendering Israel’s presence in these territories unlawful.

			On December 29, 2023, South Africa filed a statement of claim against Israel, alleging that the Israeli army’s actions in Gaza since the Hamas attacks of October 7, 2023 were genocidal. South Africa accused Israel of violating its obligations under the 1948 Convention on the Prevention and Punishment of the Crime of Genocide, ratified by Israel. Here again, the highly symbolic aspect of a complaint by South Africa was highly embarrassing for Israel: a major country of the Global South, enjoying the prestige of having put an end to apartheid by establishing a democratic regime. A request of this kind would have been less costly if it had come from a dictatorship. 

			South Africa referred to the massacres, the destruction of homes, the expulsion and displacement of Palestinians, the blockade preventing access to food, water and medical care, and the destruction of essential health services, all of which it claimed amounted to a specific intent to destroy the Palestinians of Gaza as part of a Palestinian national, racial and ethnic group. 14 states expressed their intention to join South Africa in the lawsuit, including Belgium, Ireland, Spain and Turkey.

			The International Court of Justice issued an order on January 26, 2024, calling on Israel to comply with its obligations under the Convention on the Prevention and Punishment of the Crime of Genocide, and to take all measures within its power to prevent the commission of the following acts against Palestinians in Gaza:

			“Murder of members of the group; serious harm to the physical or mental integrity of members of the group; intentional infliction on the group of conditions of existence likely to bring about its physical destruction, in whole or in part; measures intended to prevent births within the group”.

			Israel was to ensure that its army did not commit any of the acts mentioned, to prevent and punish direct and public incitement to commit genocide, and to take immediate steps to enable the provision of basic services and humanitarian aid. Israel was to submit a report within a month on all the measures taken in this direction.

			On March 6, 2024, South Africa filed a new urgent request for additional provisional measures, motivated in its view by the worsening humanitarian situation, in particular widespread famine and the deprivation of essential basic services. 

			On March 28, the ICJ called on Israel to take all necessary measures to ensure the unimpeded and widespread provision of basic services and emergency humanitarian aid. 

			It issued a new order on May 24, 2024, noting a deterioration in the situation and reaffirming the need to implement immediately and effectively the precautionary measures indicated in its two orders of January and March 2024.

			The Court also called on Israel to ensure that its army did not commit acts violating the rights of Palestinians in Gaza, protected by the Convention on the Prevention and Punishment of the Crime of Genocide. 

			On May 10, 2024, South Africa submitted an urgent request in response to news of an imminent Israeli military offensive at Rafah. 

			On May 24, 2024, the ICJ, in response, called for an immediate halt to Israeli military operations at Rafah and the establishment of a crossing point to ensure humanitarian access. 

			UN Security Council Powerless to Act 

			On October 16, 2023, a Security Council resolution proposed by Russia calling for a ceasefire, the release of hostages and access to humanitarian aid was rejected by an American veto, the United States deploring the fact that the text did not sufficiently condemn Hamas. Two days later, Brazil tabled a resolution calling for a humanitarian pause to allow aid access to the population of Gaza. The resolution was again vetoed by the United States, as it did not explicitly mention Israel’s right to self-defence, and as it did not sufficiently condemn Hamas’ terrorist attacks. On December 22, 2023, resolution 2 720 called for increased aid for the humanitarian crisis in Gaza and the opening of border crossings to allow access for humanitarian aid. It was approved with Russia and the United States abstaining. On November 15, 2023, a resolution called for humanitarian pauses and corridors. Russia, the United Kingdom and the United States abstained. On March 22, 2024, an American resolution called for an immediate ceasefire in Gaza. It was rejected after vetoes from Russia and China, who felt the text was unbalanced and did not explicitly call for an immediate ceasefire. 
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