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			  MODE D’EMPLOI
			
		  

		  
			[×]
				signals a word or phrase to be regarded as belonging to the field of archaic English
		  

		  
			*
				makes a reference to a Latin word or phrase listed in the Latin glossary at the end of the book on page 337
		  

		  
			**
				makes a reference to a Latin quotation used in the text (or in the footnotes) which has been translated on page 338
		  

		  
			(000)
				refers to an item of legal English whose translation into French is to be found at the end of the appropriate chapter
		  

		

		
		  
			[image: ]
		  

		

	  

	


	
	  
		
		  
		  
		  ACKNOWLEDGEMENTS
		

		The genesis of a book is a complex and very long process. Usually one or several persons put their names on the cover page, but many others have wittingly or unwittingly contributed to its birth and completion. This work is not exception to the rule. Our team, without a shadow of doubt, is beholden to a host of people for the completion of this book and, in this section, we would like to give a few friends and colleagues their due credits for, without them, the whole enterprise would have come to naught.

		First and foremost, we would like to express our most sincere gratitude to Alistair McDonagh who, ten years back, provided us with thirty pages or so of notes in French on English Business Law as well as forty MCQs1 on English Contract Law. Without this invaluable base which we have kneaded for a decade, our book would never have seen the light of day; we thank him from the bottom of our hearts for priming the pump, so to speak.

		Then, Bradley Holland must be thanked for the tremendous work he did removing all the dross from a script that looked very forbidding at first. We are also heavily indebted to him for his keen sense of what is proper in correct English. He remained throughout his reviewing job undaunted by the prospect of having to wade through a quagmire of legalese, although he would have much preferred to review poetry. His advice, as always, was both solid and sensible, and he was rightly relentless in warning us against possible bias when considering the political realities of Great Britain.

		Our deep gratitude also goes to Ciaran Crowley who provided us with the theoretical underpinning and a structure indispensable to tackle Criminal Law, an area of English Law that we had initially looked at, perhaps a little foolishly, as being somewhat mundane.

		Our warmest thanks will equally be given to Claire Wrobel as she contributed a clear-sighted development on English Contract Law which acted as the springboard for our reflections on the subject matter.

		Last but not least, our editor at Ellipses, Barbara James, must be praised for her spirit of enterprise as well as her sense of practical detail. She showed herself to be an interlocutor with whom it was extremely pleasant to work.

		

		
		  
			
			  
				1. 
			  
			  	MCQs is the shortened form for “Multiple-Choice Questions”.

		  

		

	  

	


	
	  
		
		  
		  
		  INTRODUCTION
		

		Disons-le tout de go : il n’a pas été question d’étudier la philosophie du droit anglais dans cet ouvrage. Ce livre a été écrit pour répondre aux besoins primordiaux de l’étudiant(e) et on peut le considérer comme un vade-mecum. En d’autres termes, il s’agit d’un manuel destiné aux juristes français(es), débutant(e)s ou confirmé(e)s, afin de leur permettre d’appréhender au mieux des domaines juridiques complexes.

		Dans ce précis, il est vain de chercher une quelconque stratégie visant à débusquer les dichotomies censées se trouver au cœur de la loi anglaise. En effet, le corpus juridique anglais ressemble de plus en plus à un amalgame de lois parlementaires et de cas d’espèces, situation qui ne cesse d’empirer étant donné la propension de tout système juridico-politique contemporain à sombrer dans l’inflation législative. Notre interprétation de la loi anglaise se fera donc par le biais d’une approche sectorielle pour la simple et bonne raison que notre objet d’étude est lui-même rétif à tout principe organisationnel.

		Qui plus est, les auteurs de ce manuel n’ont pas cherché à donner au lecteur une vue globale du système juridique anglais. L’histoire du droit anglais écrit débute, pour autant qu’on le sache, avec du droit foncier transcrit en saxon ; puis, le Common Law a évolué pour devenir un ensemble de règles juridiques formulées en anglo-normand. Aujourd’hui, cette composante essentielle du droit anglais est arrivée à maturité pour devenir du droit jurisprudentiel mis en œuvre dans deux nations qui font partie intégrante du Royaume-Uni, l’Angleterre et le Pays de Galles.

		Le fait que les débats, lors d’un procès criminel ayant lieu à la cour d’assises de Caernarfon, se déroulent en gallois alors que le même tribunal qui siège à Cardiff sera plus enclin à utiliser l’anglais, n’a aucun impact sur le droit pénal matériel1 et processuel anglais. En revanche, ce que l’on peut dire, c’est que le Pays de Galles a œuvré très tôt pour repousser les limites d’un processus de dévolution2 naissant.

		Même si l’on compte trois systèmes juridiques différents au Royaume-Uni, il n’en demeure pas moins qu’on a toujours affaire à un pays unitaire, quand bien même celui-ci donne parfois l’impression d’être devenu une quasi-fédération. Pour autant, si l’on fait exception du droit des affaires, du droit constitutionnel, et éventuellement du droit administratif, droit anglais ne signifie pas forcément droit britannique.

		
		  Notre exposé va donc se focaliser presque exclusivement sur le droit anglais, et par extension gallois, bien que, ici et là, il pourra aussi être fait allusion aux juridictions écossaise et d’Irlande du Nord : il faut bien avouer que les systèmes juridiques existants au Royaume-Uni sont séparés par des différences en fin de compte assez ténues. À l’occasion, quelques remarques concerneront également la sphère d’influence anglaise puisque le Common Law anglais s’est propagé initialement au sein de l’Empire britannique et, ensuite, dans le Commonwealth.

		La Mère patrie est actuellement confrontée à un blocage politique insoluble lié au fait que la classe politique britannique, prise dans son ensemble, souhaite maintenir son pays dans l’Union Européenne tandis qu’une majorité du peuple s’est prononcée en faveur du Brexit3 le 23 juin 2016… Le dénouement de cette crise sans précédent dans l’histoire contemporaine de la Grande-Bretagne va vraisemblablement laisser des traces dans sa vie politique et juridique.

		Si le Brexit devenait effectif4, force est de reconnaître que le droit anglais reviendrait peu à peu à sa texture initiale. Une fois encore, on aurait affaire à un matériau composé de trois sources juridiques : Common Law, equity et droit parlementaire. Une telle description fait bien sûr l’impasse sur les restes de droit européen qui se sont incrustés dans sa structure.

		Quoi qu’il en soit, on est confronté aujourd’hui à un ensemble hétéroclite fait de jurisprudence, de lois, d’actes réglementaires, de conventions constitutionnelles et même de coutumes qui doit être démêlé pour produire du sens. En d’autres termes, le droit anglais constitue un système qui doit être déconstruit avant de pouvoir être analysé grâce à la mise en relief des fils conducteurs qui le traversent.

		Nous espérons que ce manuel répondra aux attentes de toute personne amatrice de droit anglais quelle qu’elle soit : étudiant(e) qui projette de partir Outre-Manche en séjour Erasmus, praticien(ne) du droit qui veut se remettre à niveau, juriste comparatiste, traducteur(trice) 
et / ou interprète juridique, ou tout simplement, autodidacte… voire adepte de l’anglicité.

		

		
		  
			
			  
				1. 
			  
			  	On pourrait tout aussi bien utiliser l’expression de « droit pénal positif / substantiel » au lieu de « droit pénal matériel ».

		  

		  
			
			  
				2. 
			  
			  	La dévolution est un processus de transfert du pouvoir central vers la frange celtique (Écosse, Pays de Galles et Irlande du Nord) du Royaume-Uni qui se trouve à mi-chemin entre fédéralisme allemand et régionalisme à la française, ce qui explique que l’on ne peut pas utiliser le mot français « régionalisme » et que l’on a recours en français au calque de « dévolution ».

		  

		  
			
			  
				3. 
			  
			  	 Ce mot-valise est la compression des mots « Britain’s exit from the Europe Union ».

		  

		  
			
			  
				4. 
			  
			  	 L’ébauche de ce travail a été remise fin septembre 2019. Des évolutions imprévisibles dues à des changements politiques intervenus après cette date ont pu nous prendre au dépourvu. Nous aimerions présenter, par avance, nos excuses pour tout raisonnement juridique qui serait, de ce fait, devenu obsolète. Notre analyse repose sur l’état de la situation politique en Grande-Bretagne à la fin septembre 2019.

		  

		

	  

	


	
	  
		
		  
		  PART I
		

		 

		
		  DELINEATIONS OF ENGLISH LAW1

		Every legal system in our modern globalised world remains characterised by several distinctive traits which are the legacy of its own particular past: for instance, Germany numbers six types of court and France has a network of commercial jurisdictions which does not exist in the United Kingdom.

		Yet, even though the English legal system features its own particular set of characteristics, it is not really fundamentally different from all the others, in that it is made up of a superimposition of courts functioning either as courts of first instance or as courts of appeal –in common with virtually every other court system in the world.

		One has to admit though, after having slightly erred on the side of disparagement, that the law shaped by the English judicial system is much more arresting. English Law is certainly remarkable when it is approached from the angle of its sources and case technique.

		
		  Of course, the Common Law, an eponymous phrase that allows the English legal system not to go unnoticed, plays a key-role in the mix of sources of English Law and, even though it should neither be downplayed nor overvalued, it remains the one dominant feature that makes that system so peculiar.

		Above all, what makes the English legal system so exotic to a foreigner –be they a student of law or an untutored member of the general public without[×] the Anglo sphere –is the case technique used to dissect the law it produces.

		It is conducive to this piling up of legal layers that are from time to time sifted by a judge, to streamline and renew the Common Law itself and, more broadly, the body of the English Law. But let us first anatomize the court system, before analysing the workings of the English judicial system from a more functional point of view.

		

		
		  
			
			  
				1. 
			  
			  	A note on terminology. This book is presented as dealing with “English Law”. However, it is important to be aware of various problems in utilising that particular description. First, “English Law” tends not be confined to the law of England. Within the sovereign state of the United Kingdom, there are four distinct entities: England, Wales, Scotland and Northern Ireland. A further division is drawn between “Great Britain” (made up of England, Wales and Scotland) and Northern Ireland, which remains a part of the United Kingdom following the separation of the Republic of Ireland in 1922, at the end of a civil war. Over recent years, a limited degree of devolution has been introduced for Wales and Scotland, enabling certain matters to be regulated and administered independently in those countries. Northern Ireland has for some time had its own self-standing administration. When relations with the European Union are in issue, the status of Member State was to be enjoyed by the United Kingdom until 31 October 2019. Almost all legislation is enacted to cover England and Wales. Much of that legislation also extends to Scotland –which, it should be noted, has a system of law derived from Continental traditions rather than from the old “Common Law”. While regulatory provisions generally operate in Northern Ireland along the same lines as those for Great Britain, it is common to find separate parallel enactments for that situation. In this book, we use the expressions “English Law” and “the English legal system” to denote the agglomerated Common Law system of the United Kingdom. Meanwhile, we refer to “the United Kingdom” when it is necessary to have regard to the particular status of the sovereign state. More generally, and for stylistic convenience, we use the term “British law ” to describe the position for England, Wales and Scotland, while bearing in mind that parallel arrangements will generally prevail also for Northern Ireland.

		  

		

	  

	


	
	  
		
		  
		  CHAPTER 1
		

		
		  The English Judicial System

		To begin with, one should be aware of a possible misconception: can one talk of a British legal system1? Our contention is that, although the United Kingdom has three legal systems whose foundations share a great many common traits, it is misleading to include them in the same set, for the very reason that the Scots legal system is a mixed system –it is a cross of the Common Law (1) and civil law (2) systems; moreover, there are some differences in law and procedure between Northern Ireland and England and Wales.

		The English and Welsh judicial system is, it may be suggested, the epitome of a Common Law legal system, which means in a somewhat self-evident way, that it has been heavily influenced by law made by judges and that, contrary to most European civil law legal systems, its law is not propped up by Roman Law nor is it enshrined (3) in Codes. This is not to say that Roman Law is totally unknown in England and Wales, or that codification never was a temptation there.

		The Statute of Westminster (1275), also known as “the first Statute of Westminster”, is a codification of England’s then existing law into one legal document numbering fifty-one chapters. The issuance (4) of this instrument is even singled out as the point of reference for the concept of “time immemorial” (5), a concept that has since been used in the Common Law to signify that a property or benefit has been enjoyed for so long that its owner does not have to prove how they came to own it.

		Today this Norman-French legal phrase is still used in a somewhat different sense to convey the notion of time before legal history actually started, or alternatively a time beyond legal memory –legal memory starting really with King Richard I’s accession to the throne on 6 July 1189.

		And yet, to date, English Law has never undergone any real, formal process of codification despite a vague desire expressed from time to time about doing so for some part of it. Rather, it generated piecemeal (6) by Parliament or judges sitting in the Common Law courts and applying statutes and legal precedents.

		Another striking feature of English Law is its criminal law system –which is both adversarial (7) and accusatorial (8). The trial judge in England and Wales presides over proceedings which are adversarial in that both prosecution and defence prepare the arguments to be presented before the court. Yet, at the same time, these criminal proceedings can also be said to be accusatorial because they involve accusation by a prosecutor and a verdict reached by an independent and even-handed (9) judge or jury.

		Most Continental civil law jurisdictions follow an inquisitorial system of criminal adjudication in which judges, generally called “examining magistrates”, investigate the conflicting claims by going into the evidence to be presented at the trial, whilst other judges also contribute to the process by preparing their own reports.

		
		  The adversarial criminal law system is supposed to uphold the so-called “presumption of innocence” and provide the defence with adequate rights; although nowadays it stands accused of unduly favouring rich defendants who can afford large legal teams, while, conversely, it is perceived by some as being very harsh on poor defendants.

		What cannot be gainsaid is that the English legal industry is currently doing rather well and that the criminal law system put in place in England and Wales was probably a contributory factor in its development.

		
		  
			A	
		  
		  
			 THE ENGLISH AND WELSH COURT SYSTEM

		The English and Welsh jurisdiction is undeniably the biggest of the three existing at present in the United Kingdom. It is structured around a court system that looks like an inverted funnel-shaped construction: there are three hundred and thirty magistrates’ courts (10) at the bottom and just one Supreme Court at the apex of the edifice.

		Theoretically one could adopt either a bottom-up or a top-down approach to anatomize the system, depending on whether one wishes to highlight the demotic (11) or meritocratic quality of its hierarchical order.

		However, the English and Welsh court system has logically to be studied from a top-down perspective, as the existence of a hierarchy among the different English courts has become a pre-requisite for the Common Law to work through the operation of the doctrine of judicial precedent. Indeed, the doctrine of judicial precedent implies that courts will be bound to each other, with the top one(s) predominating.

		The Common Law is a body of law evolved from local customs that were used in lieu of legal rules for the decisions handed down in the various baronial courts which were scattered all over England in the early Middle Ages. It was streamlined by the King’s itinerant judges, most of whom, hailing from London, would travel from town to town dispensing the King’s justice –some say that the very term “Common Law” was used to describe the law held in common between the judicial circuits and the different stops in each circuit.

		Thus, the Common Law is a creation of the London judges, and London always was the legal centre of the English jurisdiction, even after the country had been formally divided up into six regional judicial circuits in the late Middle Ages2. Therefore, it should come as no surprise to find the highest court of the land located there today.

		
		  
		  
		  THE SUPREME COURT OF THE UNITED KINGDOM

		That the highest court in the United Kingdom should have been sited in the west end of London next to the seat of the executive and legislative branches of Government, whilst the heartland of the legal industry is situated in the City is also certainly not quite accidental.

		London’s legal geography is truly worth examination: Temple3 has always been the hub of lawyerly London, although, at the same time, there always was an outgrowth of the judiciary in Westminster. Indeed, the Court of Common Pleas, one of the three Royal Courts4, was housed in Westminster Hall for several centuries.

		
		  At the beginning of the nineteenth-century, a judicial offshoot was even grafted onto the legislative branch of Government through the setting-up of a Judicial5 Committee in the House of Lords. Of late, the judicial branch of Government has acquired a self-sufficiency of its own with the refurbishment on Parliament Square of a courthouse (12), formerly belonging to the county of Middlesex6, which now houses both the Supreme Court of the United Kingdom and the Judicial Committee of the Privy Council7.

		Although there is some overlap in the staffing of these two courts, there is no denying that the former is more significant than the latter from a constitutional point of view as it has become one of the cogs of a political system that has put the transfer of central power to the regions (i. e devolution) at the heart of its modern “customary” constitution.

		The first thing to be said about the Supreme court of the United Kingdom is that it is a fairly recent creation, since it came into being on 1 October 2009, as a result of the implementation of the Constitutional Reform Act 20058

		The enactment of the Human Rights Act 1998, which provided for the incorporation of the European Convention for the Protection of Fundamental Freedoms and Human Right9 into British domestic law, had in fact rendered this exercise in sanitizing the British constitutional order almost compulsory; the Lord Chancellor with his foot in the three branches of Government was a walking contradiction of the theory of the separation of powers and, therefore, symbolically undermined a central plank in the British constitutional scheme, the rule of law.

		It has to be stressed that the Supreme Court of the United Kingdom is a far cryfrom being a supreme court in the American sense of the word; it only bears the same name but could be, and indeed has been characterised by some, as a “glorified appeal court”. It is certainly not without reason that the forerunner of this newly created institution was known as the Appellate Committee of the House of Lords. Nevertheless, the intervention of the Supreme Court in the “Gina Miller” case [R (on the application of Miller and another) v Secretary of State for Exiting the European Union [2018] AC 61] in the wake of the Brexit referendum of 23 June 2016, may have somewhat altered that perspective.

		Be that as it may, the United Kingdom still does not have a codified constitution against which to measure the constitutionality of its laws, and in any event there is no need for such an instrument since senior judges in the United Kingdom, let alone lower ranking members of the judiciary, are not endowed with the power of declaring a law “unconstitutional”.

		
		  At the end of the day, as is very often the case in many walks of life in the United Kingdom, the American tropism held sway when it came to giving a new name to the highest court in the land. Yet –and the point bears repeating –such an appellation sits somehow ill at ease with a polity that has enshrined, but not entrenched, the principle of the legislative supremacy of Parliament at the heart of its Constitution.

		So, what is the use of the Supreme Court of the United Kingdom apart from lending, by its very name, an air of greatness to the three jurisdictions making up the United Kingdom? The Supreme Court’s main function is to focus on cases that raise points of law of importance for the general public. Concerning civil law, appeals from many fields of law are likely to be selected for hearing, including commercial disputes, family matters and judicial review10 claims (13) against public authorities. The Supreme Court of the United Kingdom also hears some criminal appeals, but not from Scotland, as there is no general right of appeal from the High Court of Justiciary (14), Scotland’s highest criminal court, other than with respect to devolution issues.

		The Supreme Court of the United Kingdom also, significantly, adjudicates over devolution issues (as framed by the Scotland Act 1998, the Northern Ireland Act 1998 and the Government of Wales Act 2006). These legal proceedings will bear upon the powers of the three devolved administrations of Wales, Scotland and Northern Ireland, as well as the remit (15) of the three legislative bodies set up in these three countries.

		Most devolution issues (previously heard by the Judicial Committee of the Privy Council) are about compliance with rights under the European Convention on Human Rights, brought into the national law of these three regions of the United Kingdom by the Devolution Acts and the Human Rights Act 1998.

		Ordinarily, not all of the twelve members of the Supreme Court of the United Kingdom hear every case. For hearing appeals, the Supreme court will consist of an uneven number of judges, of whom more than half are permanent judges.

		Typically, a case is heard by a panel of five justices, though sometimes the panel may consist of three, seven or nine members –or even eleven members as was the case in the “Gina Miller”affair11.

		In addition to herself12, the Deputy President, and the ten permanent Justices, the President of the Supreme Court may request some senior judges to sit as “acting judges13” of the Supreme Court. This actually means choosing among the most senior of the senior territorial judges in the three jurisdictions making up the polity of the United Kingdom –which, for example, would involve in England and Wales calling upon some judges of the Court of Appeal.

		
		  
		  
		  THE COURT OF APPEAL OF ENGLAND AND WALES

		Established in 1875, the Court of Appeal of England and Wales today comprises two divisions, criminal and civil, led by the Lord Chief Justice and Master of the Rolls respectively.

		The criminal division hears appeals from the Crown Court, while the civil division hears appeals from the County Courts, the High Court of Justice of England and Wales, and several tribunals. Leave to appeal to the Court of Appeal of England and Wales is required from either the lower court or the Court of Appeal itself.

		The civil division of the Court of Appeal is always bound by previous decisions of the Supreme Court of the United Kingdom, and it is also generally bound by its own previous decisions. There are, however, four exceptions to this rule. Three of these exceptions come from the case Young v Bristol Aeroplane Co Ltd, in 1944 – (1) where the previous decision was made without the judges knowing of a particular law; (2) where there are two previous conflicting decisions; and (3) where there is a later conflicting Supreme Court (previously House of Lords) decision. The fourth exception –where a law was assumed to exist in a previous case, but actually did not –was set out in R (on the application of Kadhim) v Brent London Borough Housing Benefit Review Board in 2001.

		Although the Lord Chief Justice is senior to the Master of Rolls, the civil division is much broader in scope than the criminal division in the Court of Appeal. The Administration of Justice (Appeals) Act 1934 abolished the appeal of County Court decisions to the High Court of Justice and instead sent them automatically to the Court of Appeal14. With only three judges on the bench (rather than five or more in the Supreme Court), this allows the Master of the Rolls wide-ranging opportunities for shaping the Common Law.

		The criminal division of the Court of Appeal was established in 1966, although the process known as “leapfrogging” (16) –appealing from the High Court of Justice to what was then the (Judicial Committee of the) House of Lords without needing to go through the Court of Appeal –was subsequently phased in by the Administration of Justice Act 1969.

		The criminal division of the Court of Appeal, as a result, only hears appeals from decisions of the Crown Court (which are in connection with a trial on indictment, i.e, with a jury), and where the Crown Court has sentenced a defendant committed from the magistrates’ Court. It also exercises the jurisdiction to order the issue of writs of venire de novo*15. This division, while bound by the Supreme Court of the United Kingdom, is also very flexible in relation to binding itself, by virtue of the heightened stakes in cases where deprivation of liberty (a prison sentence) may ensue.

		Retired Lord and Lady Justices will occasionally sit on cases heard by the Court of Appeal of England and Wales, as has been the case with retired Law Lords16. In addition, High Court judges are also occasionally allowed to sit on the bench in the Court of Appeal of England and Wales, while, in the criminal division, there are even a number of senior Circuit Judges (17) authorized to sit as judges of the Court of Appeal of England and Wales. These situations notwithstanding, however, the Court of Appeal’s main body of judges remains the Lord and Lady Justices of Appeal themselves.

		The Senior Courts Act 1981 provides that the Court of Appeal of England and Wales comprises thirty-nine ordinary sitting Lord and Lady Justices along with the Lord Chief Justice, the Master of the Rolls, the President of the Queen’s Bench Division17, the President of the Family Division, and the Chancellor of the High Court of Justice of England and Wales. Lord and Lady Justices have, since 1946, been drawn exclusively from the High Court of Justice.

		
		  
		  
		  THE HIGH COURT OF JUSTICE OF ENGLAND AND WALES

		The Court of Appeal of England and Wales, as well as the High Court of Justice of England and Wales, are both housed in the same premises situated opposite Temple Bar at the entrance of the City of London. That location, the Royal Courts of Justice, consists of a fine Gothic building sitting plumb in the middle of London’s legal district. However, the High Court of Justice (of England and Wales) also operates district registries in twenty-six cities scattered around the seven judicial circuits making up today’s jurisdiction of England and Wales. Almost all High Court proceedings may be issued and heard at a district registry.

		The functions of the High Court of Justice of England and Wales include exercising a supervisory jurisdiction over all subordinate courts (18) and tribunals (19), but also acting as a civil court of first instance in contract law cases.

		In these cases, its decisions are similar to those of the lower civil court in the system, (i.e., the county court), but the amounts of money involved are higher. Thus, the Queen’s Bench Division (20) of the High Court of Justice of England and Wales determines contract cases where the damages claimed are substantial (whereas County Courts are limited to jurisdiction over claims not exceeding £50,000) and / or where the issues concerned are complex and / or of public importance.

		The jurisdiction of the High Court of Justice of England and Wales is both criminal and civil. Most High Court proceedings are heard by a single judge. However, for such things as fraud, libel, slander, malicious prosecution (21) and false imprisonment (22), there is a right to a jury trial. In other instances, the use of a jury is an exception. Certain kinds of proceedings, especially in the Queen’s Bench Division, are assigned to a Divisional Court, a bench of two or more judges.

		Thus, the Queen’s Bench Divisional Court hears appeals on points of law from the magistrates’ courts and from the Crown Court. These are known as appeals by way of case stated (23), since the questions of law considered are solely examined on the basis of the facts found and stated by the authority under review.

		The High Court of Justice of England and Wales is actually made up of three divisions –the Queen’s Bench Division, the Chancery Division and the Family Division (24). These jurisdictions may overlap in some cases, and cases started in one division may be transferred by court order to another where this is appropriate.

		Where there are differences of procedure and practice as between the different divisions, these are mainly driven by the usual nature of their work. Thus, for example, conflicting evidence of fact is quite commonly given in person in the Queen’s Bench Division, but evidence by affidavit* (25) is more usual in the Chancery Division which is primarily concerned with points of law.

		
		  
			
		  
		  The Queen’s Bench Division

		The work of the Queen’s Bench Division consists mainly of claims for damages in respect of personal injury, negligence, breach of contract, defamation, actions for non-payment of a debt, and actions for possession of land or property.

		In addition, an array of specialized courts revolve around, and are attached to the Queen’s Bench Division –the Administrative Court, the Technology and Construction Court, the Commercial Court, the Mercantile Court and the Admiralty Court.

		The Administrative Court18 of the Queen’s Bench Division has a supervisory jurisdiction which covers persons or bodies exercising a public law function. It hears judicial reviews, statutory appeals and applications (26), applications for habeas corpus*, and applications under the Drug Trafficking Act 1984 and the Criminal Justice Act 1988. It also oversees the legality of decisions and actions of inferior courts and tribunals, local authorities, ministers of the Crown, and other public bodies and officials.

		The Technology and Construction Court is a specialist court which, as its name indicates, is concerned principally with technology and construction disputes.

		The Commercial Court deals with complex cases arising out of business disputes, both national and international. The court will adjudge any claim arising out of the transactions of trade and commerce19, including any claim relating to a business document or contract; the export or import of goods; the carriage of goods by land, sea, air or pipeline; the exploitation of oil and gas reserves or other natural resources; insurance and re-insurance; banking and financial services; the operation of markets and exchanges; the purchase and sale of commodities; the construction of ships; business agency; and arbitration.

		The London Mercantile Court also adjudicates over business disputes, both national and international, and is designed to address claims of lesser value and complexity than the Commercial Court.

		In this context, it should, for the benefit of those familiar with systems of law outside the United Kingdom, be stressed that, though the latter exists, this does not in any sense imply that “Commercial Law” can definitely be considered as a well-founded, separate area of English Law per se*- The need to offer such a remark is a throwback to the fact that “Commercial Law” on the Continent is not exactly co-extensive with English Business Law. Furthermore, the label “Commercial Law” is much less used in legal parlance in England and Wales while, in any event, it does not appear to cover all the areas of law encompassed by English Business Law. That having been said, however, the differences between “Commercial Law” and Business Law in the English legal system should not cause us to stray from the task at hand, which is to list the English Courts revolving around the Queen’s Bench Division of the High Court of Justice of England and Wales.

		It is necessary to mention a last satellite court in this respect, namely the Admiralty Court. The Admiralty Court, not surprisingly in a maritime country such as the United Kingdom, processes shipping and maritime disputes such as collision, salvage, carriage of cargo, liabilityand mortgage disputes. That Court, in particular, can deal with a claim relating to ships themselves, known as “the in rem* procedure”.

		
		  
			
		  
		  The Chancery Division

		The Chancery Division is concerned with Business Law20, Banking Law, the Law of Trusts, Probate (27) and Land Law in relation to issues of equity (i.e., cases that require a remedy to promote fairness rather than monetary damages), although it also provides the same Common Law remedies extended to litigants by the other two divisions of the High Court of Justice of England and Wales.

		All tax appeals coming from the Tax Appeal Tribunals are also assigned to the Chancery Division, although the greater part of that Division’s case-load involves complex business disputes and commercial fraud involving substantial sums of money. Intellectual property cases involving trademarks, copyright and passing-off claims are also dealt with by the Chancery division.

		There is also a set of specialist courts attached to Chancery Division –namely, the Companies Court, the Bankruptcy Court, the Patents Court and the Intellectual Property Enterprise Court.

		The Companies Court deals with issues relating to the management of companies (many of which international) such as confirmation of reduction of capital or disqualification of directors, winding up of companies that are insolvent, financial services and markets cases.

		Meanwhile, the Bankruptcy Court deals with cases relating to insolvent individuals, while the Patents Court deals with matters concerning patents, registered designs and plant varieties.

		The Intellectual Property Enterprise Court processes more specifically registered trademarks, copyrights and other intellectual property rights cases, but it also has jurisdiction over the same matters as the Patents Court –apart from appeals against a decision of the Comptroller General of Patents (28), where the amount sought in damages is over £500,000, which will go directly to the Patents Court.

		Alongside these functions, the Chancery Division has also retained special authority over certain matters such as rectification of deeds and the administration of estates21, a jurisdiction that is divided between itself and the Family Division of the High Court.

		
		  
			
		  
		  The Family Division

		The Family Division is, relatively speaking, the most modern of the divisions of the High Court of Justice of England and Wales. The Judicature Acts, 1873 and 1875, first combined the Court of Probate, the Court for Divorce and Matrimonial Causes and the High Court of Admiralty into the then Probate, Divorce and Admiralty Division of the High Court22. That entity was renamed the Family Division when admiralty business was transferred to the Queen’s Bench Division and contentious probate business was given to the Chancery Division.

		Nowadays, apart from non-contentious probate business, the Family Division deals mainly with matters such as divorce, children and medical treatment. It exercises jurisdiction to hear all cases relating to children’s welfare and has an exclusive jurisdiction in wardship (29) cases.

		
		  Some people in the United Kingdom will put a premium on law made by judges over the statute-based one when it comes to adapting to current practices and behaviour as demanded in a modern society, and the Family Division of the High Court of Justice has certainly been put to the test on that score, given the rapid pace at which British family life has been undergoing change in recent years.

		Today, the enlarged doctrine of precedent in England and Wales places the responsibility on judges for keeping up with the changing social mores of their times: and, at the end of the day, it is they who have to decide what the law might currently be in situations where there is no other authoritative statement of the law (by the legislature or a higher court). Pending legislative action on new societal issues, family matters are shaped in English Law by the decisions of the Family Division of the High Court of Justice of England and Wales, which hears appeals on rulings made by District Judges (30) in County Courts23, themselves acting as ultimate guarantors for the decisions made by family (31) magistrates in the magistrates’ courts.

		
		  
		  
		  THE COUNTY COURT

		From 2014 onwards, the County Court has come to be described as a single civil court with unlimited financial jurisdiction. Before 2014 there were a series of separate county court systems, each with its own jurisdiction across England and Wales for the enforcement of its orders, but each also with a defined “county court district” from which it took claims.

		With the exception of the most complex cases, the County Court deals with all civil claims such as those for repayment of debts, breaches of contract involving goods or property, personal injury, family issues, housing issues (including recovery of mortgage and rent arrears, and re-possession), and, needless to say, enforcement of previous County Court judgments.

		Within the unified County Court business is conducted through geographically dispersed civil court centres with first instance jurisdiction for civil actions. Claims in the County Court are allocated to one of three tracks according to the amount of money at stake –the small claims track (no more than £10,000)24; the fast track (£10,000 to £25,000); or the multi-track procedure, which applies when the value of the claim is higher or the issues are complex. As indicated earlier, claims larger than £50,000 have to be determined in the High Court of Justice of England and Wales according to the Civil Procedure Act 1997 and the Civil Procedure Rules 1998.

		In the civil court centres which make up the County Court, cases are heard by a Circuit or District Judge, without a jury. Decisions in the County Courts may be appealed, depending on the ranking of the judge hearing at first instance, in the County Court itself or to the appropriate division of the High Court of Justice of England and Wales, and on a second appeal even directly to the civil division of the Court of Appeal of England and Wales.

		
		  
		  
		  THE CROWN COURT

		The Crown Court is also a permanent unitary court across England and Wales that was established by the Courts Act 1971 and its administration falls under the remit of Her Majesty’s Courts and Tribunals Service25.

		The Crown Court was initially deployed in the traditional six judicial circuits26, but it now formally covers seven regions –Midlands, North East, North West, South East, South West, London and Wales –Wales now being identified separately, now reflecting the separate identity granted to the devolved legislative powers of the Welsh Assembly Government.

		The Crown Court sits in some seventy-seven locations known as venues (32) –an appellation which, in itself, may be seen as an allusion to the theatre-like proceedings inherent to any trial, especially a criminal one. These venues or “Crown Court centres” are graded into three tiers: first-tier centres are visited by High Court judges for criminal cases (and also for civil ones in the District Registry of the High Court of Justice of England and Wales); second-tier centres are visited by High Court judges for criminal work only; and third-tier centres are not normally visited by High Court judges.

		London is a special case regarding the Crown Court. When the Crown Court sits in London, it is known as the Central Criminal Court. The Central Criminal Court, sitting at the Old Bailey –a name known to all, lawyers and non-lawyers (33) alike –was originally established by a specific statute, and is now a Crown Court centre at which many of the most serious criminal cases are heard.

		Section 78 of the Supreme Court Act 198127 provides that the Crown Court can conduct business at any location in England and Wales, in accordance with directions given by the Lord Chancellor. This power is sometimes used to enable court sittings to take place away from one of the regular Crown Court venues –for instance, to safeguard the impartiality of the proceedings where a case is fraught with local passion.

		Broadly speaking, the Crown Court deals with serious criminal charges and certain less serious ones where the accused has been given the right to elect trial at (the) Crown Court instead of trial at a magistrates’ court. More specifically, the Crown Court carries out four principal types of activity –appeals from decisions of magistrates; sentencing of defendants committed from magistrates’ courts; jury trials; and the sentencing of those who are convicted in the Crown Court, either after trial or on pleading guilty.

		The most serious cases –treason, murder– are allocated to High Court judges and senior Circuit Judges. All other cases are dealt with by Circuit judges and Recorders (34), although Recorders will normally handle less serious work than Circuit Judges. The allocation of work is conducted according to directions given by the Lord Chief Justice of England and Wales.

		High Court judges hear two per cent of cases at the Crown Court, but twenty-seven per cent of the most serious cases. Conversely, Circuit Judges and Recorders sitting at all three tiers of the Crown Court will hear eighty-eight per cent of all cases but ten per cent of the most serious cases. When the Crown Court is conducting a trial, the judge sits with a jury of twelve citizens; and when hearing appeals against decisions of a magistrates’ court, the judge sits with two (or sometimes four) magistrates.

		
		  
		  
		  MAGISTRATES’ COURTS

		A magistrates’ court (note the absence of capital letter) is a first-instance and lower court where almost all criminal proceedings start. There is no jury. Over ninety-five per cent of all criminal cases begin their legal journey in a magistrates’ court, and more than ninety per cent will be processed there to completion. The more serious offences are passed on to the Crown Court, either for sentencing after the defendant has been found guilty in a magistrates’ court, or for full trial with a judge and jury.

		If the case is to be dealt in a magistrates’ court, the defendant(s) are asked to enter a plea. If they plead guilty or are later found to be guilty, the magistrates can impose a sentence, generally of up to six months’ imprisonment for a single offence (12 months in total if there are several offences), or a fine, generally of up to £5,000. If found not guilty, defendants are judged innocent in the eyes of the law and will be free to go –provided there are no other cases against them outstanding.

		Youth courts are also part and parcel of some magistrates’ courts and are run on similar lines to adult magistrates’ courts but deal with offenders aged between the ages of ten and seventeen inclusive. These youth courts are presided over by a specially trained subset of experienced magistrates or a District Judge. Youth magistrates have a wider catalogue of disposals available to them for dealing with young offenders and often hear more serious cases against youths (which for adults would normally be dealt with by the Crown Court). Youth courts are not open to the public; only the parties involved in a case are admitted, according to the Family Proceedings Court Rules 1991, which apply to cases in a family proceedings court.

		Some civil matters can also be decided in certain magistrates’ courts, notably family proceedings. Thus some magistrates’ courts will hear family law cases including care cases (35), and they have the power to make adoption orders.

		Magistrates’ courts are presided over by a bench of lay magistrates (36) (otherwise known as Justices of the Peace, abbreviated to “JPs”), or a legally trained District Judge (formerly known as a stipendiary magistrate (37)), earmarked for each local justice area.

		Where a panel of two or more unpaid magistrates is sitting in a magistrates’ court, they will be advised on matters of law, practice and procedure by the clerk to the justices (38). These magistrates will hear minor criminal cases, as well as certain licensing appeals.

		District Judges or deputy District Judges are full-time, paid members of the judiciary, usually based in the larger cities. They normally hear the more complex or sensitive cases coming before the magistrates’ courts.

		In 2015, there were approximately 23,000 magistrates, 140 District Judges and 170 deputy District Judges operating in the roughly three hundred and thirty magistrates’ courts throughout England and Wales. At the time, the British government was actively considering closing some more magistrates’ courts due to budget pressure –and the debate over resources and “access to justice”– including the underlying issue of how far the “welfare state (39)” can be maintained in times of public spending austerity –has remained a matter of major controversy in the period since then. Mind you, cynics might argue that the United Kingdom’s financial situation cannot be that dire if it can afford to subsidize the parallel jurisdiction of the coroners’ courts.

		
		  
		  
		  CORONERS’ COURTS

		Today there is a score of Coroners’ Courts sitting full-time in England and Wales. These are not part of the criminal courts, although for historical and functional reasons they have an association with that branch of the English and Welsh judicial system.

		To become a coroner in England and Wales, the applicant must have a degree in the medical or legal field; e.g., criminology or bio-medical sciences. Coroners must also have had a previous career, in the UK, as a lawyer or physician of at least five years’ standing.

		A coroner’s jurisdiction is limited to determining who a deceased was and how, when and where they came by their death. When the death is suspect, the coroner decides whether to hold a post-mortem* examination and, if necessary, an inquest –inquests are usually not heard with a jury. However, an inquest with a jury made up of between 7 and 11 members is obligatory if the person died in police custody or in prison, something which is perceived as a check on a possible abuse of governmental power.

		A coroner’s verdict is not binding on the Crown Prosecution28 Service (40), and normally proceedings in the coroner’s court are suspended until after the final outcome of any criminal case is known. A coroner’s verdict is relied upon in civil proceedings and insurance claims. Coroners also have a role in relation to treasure trove cases (41). This role arose from the ancient duty of the coroner as a protector of the property of the Crown, and is now contained in the Treasure Act 1996.

		There may be ex officio* coroners in limited circumstances: a senior judge is sometimes appointed as a deputy coroner to undertake a high-profile inquest such as those into the deaths of Diana, Princess of Wales, and the victims of the 2005 London bombings (7/7).

		The Department of Justice29 is accountable for the coronial law and policy only, and it has no operational responsibility for coroners’ courts.

		The contribution of coroners’ courts to the functioning of the English court system may appear to be somewhat trivial, but they undoubtedly serve the needs of British social historians, while they serve symbolically as a hyphen between past and present.

		Coroners’ courts, like the Lord Chancellorship or the institution of the jury, represent one of the most ancient parts of the English legal system. The latter is a mix of tradition and modernity, of meritocracy and democracy. With the coroner’s court, one finds one of the flagships of the British local democracy based on the county and parish joined up with the power-house of the English and Welsh court system –the High Court of Justice of England and Wales.

		
		  The High Court of Justice of England and Wales is, so to speak, the “sorting office” of the appeal system inherent to any judicial system. It is also a medley of proceedings steeped in tradition and legal methods anchored in a thorough understanding of what makes an economy tick. It promotes equity through its specialised courts at a time when the introduction of “online courts” looms on the horizon, and it also recognises the benefits of mediation and other forms of Alternative Dispute Resolution (ADR) in helping parties to settle cases outside the court process.

		In sum, apart from being a key-component of what is the Supreme Court of Judicature (42), the High Court of Justice of England and Wales also serves as one of the two main mooring buoys for a newly-developed system of administrative justice that is lodged within the executive branch of Government –the Tribunals Service.

		
		  
			B	
		  
		  
			 TRIALS AND TRIBULATIONS OF TRIBUNALS IN THE ENGLISH LEGAL SYSTEM

		By the time the earliest tribunal, the General Commissioners of Income Tax, had come into being in England in 1799, it would seem that administrative justice across the Channel had been steadily delivered since the beginning of the fifteenth century by judicial bodies that were then, and have since been, styled by something of a misnomer –parliaments. Why such a time-lag between two polities that are, loosely speaking, run along the same legal lines?

		The reasons are historical and jurisprudential (43). The seventeenth century is key for understanding the development of modern English Law. Nowhere is this truer than in the field of administrative justice as the kings of the Stuart dynasty started to evolve a system of Administrative Law sidestepping Ordinary Law (44) –i. e., the Common Law; a system that was enforceable only in their prerogative30 courts (45), such as the infamous Court of the Star Chamber (46).

		The constitutional friction between the Common Lawyers-cum-members of Parliament31 and the Stuart monarchy led to the scrapping of the prerogative courts during the troubled period that ensued from the Commonwealth32, and gradually left the monitoring of all administrative activities to the Common Law courts.

		Not surprisingly, there is no concept in England of a divide between courts having an overall jurisdiction in criminal and civil matters, and administrative courts trying all disputes involving an administrative body or agent. In any event, such a separation would now be in contravention (47) of the “rule of law” as it has come to be set out in the United Kingdom by the major exponent of the British Constitution, Albert Venn Dicey.

		In the United Kingdom there is no Council of State (48) such as that which exists in France. Nor is there any self-contained network of administrative courts that would exercise exclusive jurisdiction over legal disputes to which any administrative entity or agent is a party.

		On the contrary, tribunals are placed under the supervisory jurisdiction of the High Court of Justice of England and Wales. Common law judges can thus conduct a judicial review of all administrative activities of the Government. Thus, in general, all decisions made by tribunals that have sprung up in the past six decades may be subject to judicial review, since all administrative appellate litigation is, by and large, processed through the High Court of Justice of England and Wales and the Upper Tribunal (or may possibly even reach the Court of Appeal of England and Wales).

		
		  
		  
		  THE GROWTH OF THE TRIBUNAL SYSTEM: HOW, WHERE AND WHY?

		The United Kingdom’s tribunal system can really be seen as beginning in earnest with the coming into force of the National Insurance Act 1911 which provided for the adjudication of some disputes by administrative agencies.

		As the twentieth century developed, government ministers were incrementally invested with the power to make decisions that affected the everyday life of citizens. This acquisition of power –especially after World War II and the setting-up of the welfare state– has led to claims by some commentators that the United Kingdom has degenerated into what is described as a “nanny state” (49).

		However the development may be viewed, the increasing extent and complexity of ministerial decisions led to the ministers’ adjudicatory role being delegated to a number of tribunals. The pressures in this direction could be seen as early as 1954, when the government was embarrassed by the so-called “Crichel Down” affair, which served to focus public fears about maladministration (50) and the abuse of executive authority. The Government used the debate created by the Crichel Down case33 to order the setting-up in 1955 of a committee, under the chairmanship of Sir Oliver Franks, to report on administrative tribunals and inquiries, although not specifically on ministerial decisions of the kind that Crichel Down had exposed.

		The Franks Report was published in July 1957 and its principal effect was to move tribunals, which are in essence non-departmental public bodies (51), from what had been essentially an executive and administrative model towards a judicial footing. That Franks Report identified three principles for the operation of tribunals –openness, fairness and impartiality.

		Half a century on, according to the Leggatt Review of Tribunals34, there are almost seventy different types of administrative tribunal. Even within each of these types there may be hundreds of individual tribunals operating locally all over the country to hear a significant volume of cases. Indeed, a Royal Commission on Legal Services35 was pointing out in 1979 that the number of cases then being heard by tribunals was six times greater than the number of contested civil cases dealt with by the High Court of Justice and county courts combined.

		The Tribunals Service, which since 2006 has been the new way of referring to the whole network of tribunals, oversees a system which deals with matters including asylum, child support, criminal injuries compensation, education, employment, immigration, pensions, social security and tax. Decisions made under the umbrella of the Tribunals Service may normally be appealed to the appropriate division of the High Court of Justice of England and Wales, in the shape of the specialized jurisdiction of the Queen’s Bench Division known as the Administrative Court. The tribunals system also has its own structure for dealing with challenges to decisions from different chambers of the Upper Tribunal.

		However, it should be noted that matters emanating from the Special Immigration Appeals Commission and the Employment Appeals Tribunal may also go on appeal to the Court of Appeal of England and Wales. In other words, tribunals in these areas are considered as courts of justice –to such an extent that, in the employment field, the Employment Tribunals and the Employment Appeals Tribunal are constituted as a separate so-called “pillar” within the system. While a precise distinction between tribunals and courts is difficult to ascertain (see Pickering v Liverpool Daily Post and Echo Newspapers plc [1991] 2 AC 370), what can be said is that administrative tribunals on the whole are inferior to the normal courts. With the exception of bodies in the immigration and employment fields, tribunals, including domestic36 tribunals (52), are under the control of courts by way of judicial review. They are also subject to the supervision of the Council on Tribunals set up under the Tribunal and Inquiries Act 1958.

		
		  
		  
		  ARE TRIBUNALS HELD IN POOR ESTEEM?

		As can be seen, the tribunal system is something of a mixed bag and its hybridization may have contributed to its bad press among British lawyers and commentators. Tribunals have been criticized for a long time –although a failure to recognise the highly variegated functions undertaken under the umbrella of “he tribunal system” makes it difficult properly to evaluate the validity of such criticism.

		The fact that tribunals are a cheap, quick, flexible and informal means of delivering justice should not be taken for granted. Those qualities are often presented as strengths of the tribunals concerned. However, those same qualities may also be read obliquely as an attack on the legal standards of tribunals. In other words, the tribunal system is portrayed by some as providing “second-rate justice” for those who cannot afford to pay to gain access to “real law” in the court system.

		A traditional bias in this direction can be seen in the views expressed by Lord Scarman37, who even saw tribunals as a danger to the prestige of the judiciary and the authority of the Ordinary Law. Yet, while such a stance may reek of arrogance or sibling rivalry, it is certainly not by chance that Sir Andrew Leggat, in his review of tribunals carried out in 2000, raised the issue of tribunal members’ independence and recommended that these be appointed in the same manner as the other members of the judiciary, rather than by the Secretary of State of some department. That recommendation was given effect in the provisions of the Constitutional Reform Act 2005, so that tribunal members are nowadays selected through the normal arrangements operated by the Judicial Appointments Commission.

		While there may still remain some who persist in regarding the tribunal system as part of a process of executive encroachment into the judicial area, for all their shortcomings, tribunals are available to deal with substantive breaches of particular administrative rules and procedures as well as to investigate the adverse effect of the implementation of state policy on individuals. Besides, a subject of the Crown has another avenue at his or her disposal to make their “administrative” case heard, by proxy as it were, and denounce through the oxygen of publicity the malfunctioning of the services acting on behalf of the Crown.

		
		  
		  
		  OF THE OMBUDSMAN (53) OR “PARLIAMENTARY COMMISSIONER FOR ADMINISTRATION”

		Alongside tribunals, the institution of the Ombudsman reflects the increased activity of the contemporary state, but it is not really an alternative to the court and tribunal system. Thus, the Parliamentary Commissioner Act 1967, which established the position of the first Ombudsman, provides that claimants with rights to pursue their complaints in either a court or tribunal are precluded from making use of the Ombudsman procedure.

		The function of any Ombudsman is purely to investigate complaints of maladministration, which in the words of Richard Crossman38 includes “Bias, neglect, inattention, delay, incompetence, ineptitude, perversity, turpitude and arbitrariness”.

		A Parliamentary Commissioner for Administration is not a lawyer. However, he or she is endowed with powers enabling them to examine complaints that may be referred to them by Members of Parliament, to subpoena witnesses and request documents. They are not granted the power to reverse (54) or quash judgments, since the powers that have been granted by the enabling legislation (55) only allow for them to report on their findings.

		Initially, the Parliamentary Commissioner for Administration was empowered to consider central government processes only. However, that remit was rapidly broadened to enable them also to serve as a Health Service Ombudsman. Thereafter, a number of other Ombudsmen were appointed to oversee the administration of local government in England and Wales under the Local Government Act 1974. More recently, the post of Legal Services Ombudsman was created by the Courts and Legal Services Act 1990 to review complaints handling by the professional regulatory bodies, while in October 1994 a Prisons Ombudsman was appointed.

		
		  Ombudsmen monitor the workings of the administrative machinery in areas that are exempt from judicial review, and it is a peculiarity of the system that reference is always made to an “Ombudsman”, irrespective of the gender of the office holder –by the same token, the same linguistic quirk applies to the Lord Chancellor whose position as head of the English and Welsh judiciary was reconstituted by the Constitutional Reform Act 2005. That statute (56), owing to its impact on the English legal and constitutional order, arguably ranks among the most momentous ever passed by the United Kingdom Parliament in the last half-century –along with the European Communities Act 1972, the Human Rights Act 1998, and, to a lesser extent, the Courts and Legal Services Act 1990 which phased in a radical overhaul of the organization of the legal professions in England and Wales.
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			 LAWYERS AND THE JUDICIARY IN ENGLAND AND WALES

		The English legal profession used to be clearly separated into two separate branches 
–solicitors and barristers. This harked back to the late Middle Ages when professional advocacy irreversibly began to take shape –then attorneys (57), who were the forerunners of today’s solicitors, were responsible for the preparatory stages of an action, but only serjeants and barristers had rights of audience in the Common Law courts.

		
		  Today that distinction has become somewhat blurred since the coming into force of the of the Courts and Legal Services Act 1990. This Act of Parliament has proved to be one of the key enactments (58) in the Thatcherite legislative legacy, given that it set in motion a legal revolution by putting an end to two long-lasting monopolies, that of solicitors’ (59) in relation to conveyancing (60), and that of barristers’ (61) in respect of advocacy (62) before the courts.

		This enactment shines like a beacon at the end of a decade in which the “free-market” was elevated to the status of a quasi-religion. Thus, the dissolution of monopolies, whether private or public, became the order of the day –not only in industry but also, to some extent, in services. Inevitably, legal services in England and Wales were not spared this wind of change, and have now found themselves inoculated with a heavy dose of “competition”.

		
		  
		  
		  THE NEW ORGANIZATIONAL FRAMEWORK OF THE LEGAL PROFESSIONS

		The philosophy of the Courts and Legal Services Act 1990 was expressly set out in its section 17, paragraph 1: “The general objective of this Part is the development of legal services in England and Wales (and in particular the development of advocacy, litigation, conveyancing and probate services) by making provision for new or better ways of providing such services, and a wider choice of persons providing them, while maintaining the proper and efficient administration of justice”.

		This Act of Parliament laid the foundations for significant changes to the way in which legal services were to be delivered, especially in the area of conveyancing where the monopoly enjoyed by solicitors was extended to barristers, notaries (63) and “licensed conveyancers” (64) (who, just as solicitors had been offered the possibility, could then be permitted to join and work within banks, building societies (65) and property developers (66)).

		Yet the intention in framing such a significant piece of legislation was equally to create a level playing field in the area of advocacy so as to benefit litigants. Prior to the Courts and Legal Services Act 1990, solicitors could only appear in the lower courts39 and tribunals. However, after a transitory period during which the Bar Council (67) did its utmost on behalf of the barristers’ branch to hang on to its monopoly of advocacy in the higher courts40, the Access to Justice Act 1999 eventually laid the matter to rest by providing that all solicitors complying (68) with the training requirements in pleading set by the Law Society (69) had a full right of audience before each and every court.

		In the interval between these two statutes, as of 1995, a new body of lawyers had made its appearance in England and Wales –the so-called “solicitor-advocates”. Of those who qualified as solicitors, only solicitor-advocates were allowed to become Queen’s Counsels41 (70), even though limited rights of audience were also granted through secondary legislation to members of the Institute of Legal Executives42 (71), the Chartered Institute of Patent Agents (72) and the Institute of Trade Mark Attorneys (73).

		The achievement of becoming a Queen’s Counsel represents for many lawyers a kind of Holy Grail in the English legal system. It is likely to open the way to high earnings as an advocate, and the recipient of such a title is likely to contemplate the possibility of applying for appointment to judicial office (74).

		
		  Taking silk (75) –an idiosyncratic feature of the English legal system, alongside the institution of the clerk43 in barristers’ chambers– is an achievement determined on the basis of merit rather than a particular level of experience or study, although it may be noted that one of the criteria for being awarded the title of “Queen’s Counsel” is how much the applicant has earned as a barrister in the fiscal year prior to the application.

		The office of judge (“judicial office”), though, is seen as the performance of a public duty more than as a money spinner. Indeed, in the wake of recent reforms to the arrangements providing for judicial pensions, the associated benefits of committing to a judicial career have come to be regarded in many quarters as distinctly unattractive. For this reason, it is claimed that a number of able barristers turn down the opportunity to apply for a judicial appointment, as they would suffer too great a loss in income and future benefits –one of a number of drivers to a current situation facing the English legal system in which there has developed a marked shortage of serving judges and a desperate crisis in available judicial resources.

		The recruitment of future judges is therefore broadly meritocratic. Nonetheless, the perception that an applicant who has shown themselves to have been a “good” barrister or advocate (with high-earnings as an indicator of that success) should make a good judge because they are familiar with most of the procedural and rhetorical devices utilised by leading counsels (76) in the trial context still persists.

		Thus, the judiciary in England and Wales may now be chosen from both branches of the legal profession, although it remains the case that the lion’s share of appointments still goes to barristers. Only a few solicitors have succeeded in gaining access to judicial appointment, notwithstanding that the example of Lawrence Collins –a former partner of the Herbert Smith44 City law firm (77) of solicitors– stood out with his appointment as a High Court judge and his subsequent elevation to become a Justice of the Supreme Court of the United Kingdom. To date, however, such solicitor appointments remain few and far between. Outwardly it looks as though preferment (78) in the English and Welsh judiciary is at present somehow marred by what is known in sociology as tokenism (79).

		
		  
		  
		  THE “PECKING ORDER” WITHIN THE ENGLISH AND WELSH JUDICIARY

		The judiciary in England and Wales, just as the courts it is meant to serve, is ranked according to a strict order.

		Starting at the bottom of the judicial hierarchy, there is the assistant recorder (80) who sits in the Crown Court and in the County Court. The assistant recorder is in many ways a trainee judge whose appointment is limited to five years during which time they may be appointed a Recorder. Recorders must sit for at least thirty days45 a year and are recruited from barristers or solicitors of at least seven years’ standing (post-qualification).

		Next in the hierarchy come the Circuit Judges sitting in both the Crown and County Courts. By the Courts Act 1971 these judges must be chosen from barristers of at least seven years’ standing or Recorders and holders of certain judicial positions set out in a schedule to the 1971 Act. These judges enjoy full time appointments. Much of their criminal work is restricted to what are known as “Class 4 offences” which include all offences triable summarily (81), although they may be permitted to try other offences except those of Class one, such as treason and murder.

		Recorders and Circuit Judges can be removed for incapacity or bad behaviour, jointly by the Lord Chief Justice and the Lord Chancellor as a result of the Constitutional Reform Act 2005. By contrast, judges from the Court of Appeal of England and Wales and from the High Court of Justice of England and Wales, as well as justices from the Supreme Court of the United Kingdom, hold their office during good behaviour in accordance with the Act of Settlement 1701, subject to the proviso that they can be removed by the Crown on the presentation of an address by both houses of Parliament –more or less a procedure of impeachment (82).

		High Court Judges (those not occupying senior positions being collectively referred to as Puisne judges (83)) are judges of the High Court of Justice of England and Wales situated in the Strand in London, although they may also sit in the Crown Court and in the criminal division of the Court of Appeal of England and Wales when hearing an appeal from the Crown Court. On appointment, which is done by the Queen on the advice of the Lord Chancellor, they are knighted (84). High Court Judges are normally chosen from the barristers of at least seven years’ standing. The High Court of Justice of England and Wales is also staffed with Masters, who are primarily concerned in civil matters with case management pre-trial.

		Turning now to the high judicial offices, the Court of Appeal of England and Wales is made up of Lord and Lady Justices of Appeal. These are usually chosen from High Court judges who had at least two years’ experience or they may be taken from barristers having at least fifteen years’ experience.

		Then come the heads of the higher courts. The Lord Chief Justice is the head of the Judiciary and President of the Criminal Division of the Court of Appeal of England and Wales. Again, he (and so far only male incumbents has been chosen…) is usually chosen from amongst the most able of the High Court Judges, but may be chosen from barristers of fifteen years’ standing.

		The Master of the Rolls (as president of the Civil Division of the Court of Appeal of England and Wales), the President of the Queen’s Bench Division of the High Court, the President of the Family Division of the High Court, and the Chancellor of the High Court (who is the head of the Chancery Division of the High Court) may be chosen from amongst the judges of the Court of Appeal of England and Wales, or of the High Court of Justice of England and Wales, and even may be a barrister of fifteen years’ standing.

		Finally, there are the justices of the Supreme Court of the United Kingdom. These judges sit as the highest court of appeal in the kingdom. Usually these judges must have held one of the high judicial offices but, as has been proven at least once in the twenty-first century, a barrister of at least fifteen years’ standing may be chosen. On their appointment, they are made life peers and become ex-officio* members of the Privy Council (85), sitting also as judges in the Judicial Committee of the Privy Council.

		Judicial appointments in England are now made by the Judicial Appointments Commission (JAC46), which is an independent non-departmental public body launched in 2006 to maintain and strengthen judicial independence. The Judicial Appointments Commission ensures that the selection of candidates for judicial office is free from any political involvement.

		
		  Nevertheless, it is not responsible for selecting justices of the Supreme Court of the United Kingdom. An ad hoc* commission performs this task and notifies the Lord Chancellor of its choice. The Lord Chancellor can then either approve the commission’s selection, reject the commission’s selection, or ask the commission to reconsider its selection. If the Lord Chancellor approves the person selected by the commission, the Prime Minister must then recommend that person to the Monarch for appointment.

		Although they have already been mentioned, one category of subsidiary judges also needs appearing in this section –District Judges and deputy District Judges47, because “District Judge” is actually a title given to two different categories of judge.

		One group of District Judges sit in the County Courts and have jurisdiction in High Court cases, having previously been known as Registrars (86) until the Courts and Legal Services Act 1990. The other group sit in magistrates’ courts and were formerly known as stipendiary magistrates until the Access to Justice Act 1999.

		In other words, the former group belongs to the judiciary proper whilst the latter is by implication part of the magistracy and is vastly outnumbered by the throng of lay magistrates, who make up one of the two democratic inputs feeding the English legal system. The other one is of course the jury.

		
		  
				D	
		  
		  
			 MAGISTRACY AND JURIES IN ENGLAND AND WALES

		The English legal system, unlike those encountered in Continental Europe, is probably the one that leaves the biggest room for the people to make a contribution to the judicial process and people in the United Kingdom, as a result, do take an active part in the dispensation of justice. This is done through two institutions –the magistracy and juries.

		Germany does have lay judges but no juries48. France does have juries, although these are overpowered by a constituent of professional judges taking part in their deliberations, but it does not have any real magistracy to take pride in, for the juge de proximité49 had a somewhat short-lived existence to be replaced on 1 July 2017 by some magistrats exerçant à titre temporaire, a move clearly showing that any lay magistracy will never ever enjoy much of a reputation among French professional judges.

		Having said that, it has to be recognized that any lay input into the functioning of a judicial system will necessarily be skewed by implicit biases, for community-minded people have their own personal and collective hidden agendas.

		Besides, concerning juries in two of the aforementioned European countries, there are or were ways of bypassing what is supposed to be a civic duty for every citizen, so that most juries will end up being a far cry from the fair representation to which any given society should be entitled. Still, when all is said and done, Britain seems to be the European country that makes the best out of a bad job and the praises of its extensive magistracy and its juries will be sung herein under.

		
		  
		  
		  THE MAGISTRACY

		Magistrates, also popularly known as Justices of the Peace, are local people50 who volunteer their services. They have not gone through a formal legal education, but they have to undergo a training programme, including court and prison visits, to develop a modicum of legal skills.

		They are unpaid members51 of their local community, who work part-time –they sit at least twenty-six half-days yearly– and adjudicate (87) on ninety-five per cent of all criminal cases in England and Wales.

		Magistrates will hear less serious criminal cases including motoring offences (88), minor theft, criminal damage (89) and public disorder (90); commit to a higher court serious cases such as rape and murder; consider bail applications (91); deal with fine enforcement (92) and grant search warrants. They may also consider cases where people have not paid their council tax (93), their vehicle excise licence (94) or TV licence (the latter perhaps on the verge of disappearance).

		All magistrates sit in adult criminal courts as panels of three, mixed in gender, age, ethnicity (whenever possible) to bring a broad experience of life to the Bench. All three have equal decision-making powers but only one, the chairman will speak in court and preside over the proceedings. The two magistrates sitting either side of the chairman are in soccer-like fashion referred to as wingers (95).

		Most of the cases brought to a magistrates’ court are filed by the Crown Prosecution Service but there may be other prosecution agencies such as the Royal Society for the Prevention of Cruelty against Animals, the Environment Agency, the Department of Work and Pensions, English Nature and so on and so forth.

		Where a defendant pleads not guilty, a trial will be held where the magistrates listen to, and sometimes see, evidence presented by both prosecution and defence; they decide on agreed facts and facts in dispute and consider whether the case has been proved.

		Having found someone guilty, or where a defendant has so pleaded, the magistrates proceed to sentence using the sentencing guidelines which set out the expected penalty for typical offences. The clerk to the justices makes sure that they take good note of the case law and practice directions from the higher courts that might be inadvertently glossed over.

		For any single criminal offence committed by an adult, a magistrate’s sentencing powers include the imposition of fines, community payback orders (96), probation orders (97) or prison sentences.

		Magistrates may also sit in the Crown Court with a judge to hear appeals from magistrates’ courts against conviction or sentence and proceedings on committal (98) to the Crown Court for sentence.

		
		  
			
		  
		  Magistrates also do specialized work

		There is no actual divide running in the magistracy between would-be specialized magistrates and the common ruck. The magistracy must be seen as a homogeneous body whose members are allocated different lines of work. Some will do specialized work at one time whereas (the) others will have to deal with run-of-the-mill cases.

		Indeed, some magistrates are specially trained to sit in youth courts, where procedures are slightly less formal than in adult criminal courts –for example, magistrates will deliberately talk directly to young defendants, rather than through their legal representative as would usually happen. In criminal cases, the youth court can deal with all offences committed by a juvenile delinquent except homicide, rape and robbery, which have to be dealt with by a higher court.

		Although magistrates deal with criminal work most of the time, they may also have to decide civil matters, particularly in relation to family cases. Magistrates will undergo extensive training before sitting in family proceedings courts where procedures are very different from the criminal and civil courts; the court setting is much more informal and ideally takes place with parties seated around a large table.

		Magistrates working in family proceedings courts will always provide written reasons for their decisions and can be assisted with extra information provided by a children’s guardian, usually a specialised social worker, known in old legalese as a guardian ad litem*.

		
		  
			
		  
		  Trimming the network of magistrates’ courts

		The legislative provisions concerning today’s organisation of the magistrates’ courts are contained in the Courts Act 2003. This statute introduced a central administration for all the criminal courts so that they are now managed at a national rather than a local level; the Secretary of State for Justice and Lord Chancellor having a general duty of maintaining an efficient and effective court system.

		The jurisdiction of England and Wales was divided up until 2005 into five hundred and twenty local justice areas (previously known as commission and petty sessional52 areas (99)). Each local justice area had its own courthouse and justices’ clerk. Courthouses were essentially run by magistrates’ courts committees, which had a wide range of members, and a justices’ chief executive carrying out the day-to-day administration of the local justice area.

		However, magistrates’ court committees and the positions of justices’ chief executive were scrapped by the Courts Act 2003. They have been replaced by a single national executive agency which administers all the criminal courts.

		A limited local input is still to be required by local “Courts Boards”. These are made up of local community representatives and the judiciary, but their power is limited to offering recommendations to the Secretary of State for Justice as to the local needs of the courts. The magistrates themselves no longer play a significant role in the administration of the magistrates’ courts.

		These reforms spurred considerable debate. The Government was hoping that the changes would create a cohesive, national court system within which personnel, buildings and facilities could be interchanged to make the most of resources. Professor Zander53 even optimistically commented: “If sensitively implemented over the coming years this piece of legislation could provide a good basis for a courts system that combines the advantages of a centrally managed national system with the right amount of recognition of local concerns and interests”.

		Diehard critics on the other hand went on arguing that courts should be managed locally, so that they reflected the local needs of the community, and that the courts’ boards had insufficient powers compared to the central court agency to achieve this. The magistrates’ association went so far as to describe the courts boards as “Impotent and insufficiently representative of the lay magistracy”.

		The whole purpose of this streamlining exercise seems to have been purely economic(al). In 2015, there were roughly three hundred and thirty magistrates’ courts in England and Wales, and the Government at the time was even considering closing up a further fifty-seven of these.

		
		  
			
		  
		  Are magistrates under pressure?

		If only statutorily, magistrates are under pressure. Under the Constitutional Reform Act 2005, the Lord Chancellor can remove a lay magistrate from office on the ground of incapacity or misbehaviour, or of a persistent failure to meet the prescribed standards of competence, and if the minister is satisfied that the lay magistrate is declining or neglecting to take a proper part in the exercise of his or her functions as a magistrate.

		This legal constraint bearing upon the magistracy is however small beer when measured up to the forces militating in favour of cutting corners on the operative cost of popular justice. In most developed countries delivering good justice is a priority that nowadays takes a back seat in the overall domestic policy package.

		Not bucking the trend, the Home Office, the department which is in charge of criminal justice in the United Kingdom, has phased in in recent years a series of reforms whose one and only rationale seems to have been under the pretense of increasing efficiency to reduce costs and, as a result, the number of magistrates has been whittled down.

		According to the Courts and Tribunals Judiciary, an executive agency54 of the Department of Justice, there were twenty-three thousand magistrates in the United Kingdom in 2017, which is five thousand fewer than at the start of the previous decade when their numbers reached, roughly speaking, twenty-eight thousand.

		So, magistrates may be asked to bear the brunt of this effort aimed at reducing the price of popular justice, but the Criminal Justice Act 2003 was also meant to be instrumental in reducing the number of cases referred to the Crown Court; yet, this legislative strategy has been passively resisted by the magistracy as a body corporate.

		A Doctor Andrew Herbert55 carried out research into magistrates’ decisions to send cases to the Crown Court. Lay magistrates reached a decision contrary to the agreed recommendations in only one case out of one hundred and twenty-three cases observed: lay magistrates usually follow the agreed recommendation of the Crown Prosecution Service and defence lawyers.

		The major finding of this piece of research was that magistrates overwhelmingly reject changing a court venue to abide by the Department of Justice’s recommendations: “There was a virtual consensus among those interviewed that there was no need for any significant change in the division of business between the higher and the lower courts”.

		Faced with such collective inertia, some, not surprisingly, will controversially argue that lay magistrates are asked to handle cases at the extreme of their ability and are not capable of dealing with more serious cases.

		The real reason for this collective stand is that magistrates resent economic-driven reforms for political-cum-judicial reasons. Some of the magistrates pointed to the importance of their judicial independence, so that government policy would not persuade them to keep more cases. One of the magistrates said: “I would never agree to retaining cases on economic grounds. I am fed up with political speak. There should not be pressure put on us. We are trained to do a job and should be left to do it”.

		Such a positioning is in direct contrast with the long-standing trend of jury service shirking. It would seem that it is only a minority within the general citizenry that is concerned with the common weal as the Criminal Justice Act 2003 was also drafted so as to expand substantially the number of people eligible for jury service, firstly by removing the various old grounds of ineligibility, and secondly by reducing the scope for people to avoid service when called up.

		Only members of the Armed Forces56 whose commanding officers certify that their absence would be prejudicial to the efficiency of their service can be excused from jury duty these days. This has been controversial, as people now eligible for jury service (who were previously ineligible) include among others judges, lawyers and police officers.

		
		  
		  
		  THE BRITISH JURY

		In medieval England, the jury was a much more popular form of proof in the Royal Courts than ordeal or compurgation57 which was then much in use in the local baronial courts, although juries were sometimes used there as well. Jurors were initially expected to act more as witnesses than as judges of the facts, but the Common Law courts gradually turned jurors from investigators of crime into judges of facts.

		Thus, the modern criminal court jury evolved out of the medieval juries in England and, if many British institutions were mimicked across the English-speaking sphere, none has probably been most universally emulated than the right to a jury trial which had been enshrined in English law since Magna Carta in 121558. Today the jury is used mostly in serious criminal cases in England and Wales, although a jury trial can also be used for some civil cases.

		Jury trials in complex fraud cases have been described by some as expensive and time-consuming. In contrast, the Bar Council has supported the idea that trial by jury is at the heart of the judicial system and put the blame for a few complicated jury trials failing on inadequate preparation by the prosecution.

		In England and Wales, jury trials used for criminal cases require twelve jurors (between the ages of eighteen and seventy-five), although the trial may continue with as few as nine. And yet, Lord Judge, the then Lord Chief Justice, sitting in the Court of Appeal, made English legal history on 18 June 2009, by ruling that a criminal trial in the Crown Court could take place without a jury, under the provisions of the Criminal Justice Act 2003.

		
		  Jury trials are also available for a few areas of civil law, for example defamation cases, and those involving police conduct; these also require twelve jurors as against nine in the County Court generally; put another way, these civil juries require nine members at first instance and twelve on appeal. However, less than one per cent of civil trials involve juries. At the new Manchester Civil Justice Centre constructed in 2008, fewer than ten of the forty-eight courtrooms had jury facilities.

		In Scotland, a jury in a criminal trial consists of fifteen jurors, which is thought to be the largest in the world. In the Autumn of 2008, a review carried out by the Scottish Government59 regarding the possibility of reducing the number of jury members led to the decision to retain fifteen jurors, with the Scots Cabinet Secretary for Justice, Kenny MacAskill, stating in The Scotsman60 that, after extensive consultation, he had decided that Scotland had got it “Uniquely right”.

		A 2010 study from Glasgow University, however, suggested that a civil jury of twelve people was ineffective because a few jurors ended up dominating the discussion and that seven was a better number because more people feel comfortable speaking and they have an easier time reaching a unanimous decision.

		For juries to fulfil their role of analysing the facts of a case there are strict rules about their use of information during the trial. Juries are often instructed to avoid learning about the case from any source other than the trial (for example from the media or Internet) and not to conduct their own investigations (such as independently visiting a crime scene). Parties to the case, lawyers and witnesses, are not allowed to speak with a member of the jury. Doing these things may constitute reversible error (100) in England and Wales.

		Rarely, such as in very high-profile cases, the court may order a jury sequestered for the deliberation phase or for the entire trial. Jurors are generally required to keep their deliberations in strict confidence during the trial and deliberations –and even after a verdict is rendered. In English Law the jury’s deliberations must never be disclosed outside the jury even years after the case; to repeat parts of the trial or verdict is considered to be a criminal offence.

		Today the institution of the jury seems to be thriving in Scotland perhaps owing to devolution but to have somewhat shrivelled in Northern Ireland, maybe because of the Troubles. One thing is certain: it is part and parcel of the British people’s legal heirloom alongside one of the sources of English Law, the Common Law.

		
		  
				E	
		  
		  
			 ENGLISH JUDICIAL SYSTEM VOCABULARY ITEMS TRANSLATED INTO FRENCH

		
		  	1.	
		  Common law 
		  (legal system) (a / the): (système de) droit coutumier (un / le)

		
		  	2.	
		  Civil law
		  (legal system) (a /the): (système de) droit germano-romain (un / le)

		
		  	3.	
		  Enshrine
		  (to): conserver, sauvegarder ; sanctuariser, renfermer, enchâsser

		
		  	4.	
		  Issuance: publication, émission, délivrance (la / l’)

		
		  	5.	
		  Time immemorial: depuis la nuit des temps, depuis des temps immémoriaux

		
		  	6.	
		  Piecemeal 
		  (adv & adj):sans plan d’ensemble, par bribes, au coup par coup

		
		  	7.	
		  Adversarial: contradictoire

		
		  	8.	
		  Accusatorial: accusatoire

		
		  	9.	
		  Even-handed / impartial: impartial, équitable

		
		  	10.	
		  Magistrates’ court
		  
			
		  
		  
		  (a): tribunal d’instance (un)

		
		  	11.	
		  Demotic: populaire, démotique

		
		  	12.	
		  Courthouse 
		  (a): palais de justice (un), tribunal(un)

		
		  	13.	
		  Judicial review 
		  (claim) (a): contrôle juridictionnel / réexamen judiciaire (demande de / en) (une)

		
		  	14.	
		  High Court of the Justiciary
		   (in Scotland)
		  (the): Haute Cour de Justice Pénale (écossaise) (la)

		
		  	15.	
		  Remit 
		  (noun): attributions, compétences, mandat (les / le)

		
		  	16.	
		  Leapfrogging: introduction d’un référé, court-circuitage (l’ / le)

		
		  	17.	
		  Circuit Judge 
		  (a): juge itinérant(e)(de circuit judiciaire) (un[e])

		
		  	18.	
		  Court 
		  (a): tribunal(un)

		
		  	19.	
		  Tribunal
		  (s): cour(s) administrative(s) (une / les)

		
		  	20.	
		  Queen’s Bench Division
		  (of the High Court [of England and Wales]) (the): Chambre du banc de la Reine (de la Haute Cour) (la)

		
		  	21.	
		  Malicious prosecution
		  
			
		  : poursuites abusives (les / de[s])

		
		  	22.	
		  False imprisonment: emprisonnement illégal, détention arbitraire (l’ / la)

		
		  	23.	
		  By way of case stated: en étudiant la question de droit

		
		  	24.	
		  Family Division
		  
			
		  
		  
		  (of the High Court [of England and Wales])
		  
		  (the): Chambre familiale (de la Haute Cour) (la)

		
		  	25.	
		  By 
		  affidavit
		  *: par déclaration écrite sous serment

		
		  	26.	
		  Application 
		  (an): requête (une), sollicitation (une)

		
		  	27.	
		  Probate
		  
			
		  
		  
		  (Law): homologation (de testament) (l’)

		
		  	28.	
		  Comptroller General of Patents
		  
			
		  
		  
		  (the):Contrôleur(se) Général(e) des Brevets (le / la)

		
		  	29.	
		  Wardship / guardianship 
		  (cases): tutelle (affaires de) (les)

		
		  	30.	
		  District Judge 
		  (a): juge-greffier(ière)(anciennement “Registrar”) (un[e])

		
		  	31.	
		  Family magistrate 
		  (a): magistrat(e) aux affaires familiales (un[e])

		
		  	32.	
		  Venue 
		  (judicial) (a): lieu de procès (un), juridiction (une)

		
		  	33.	
		  Non-lawyer 
		  (s): non juriste(s) / non-avocat(e[s]) (un[e] / le[s])

		
		  	34.	
		  Recorder 
		  (a): juge à temps partiel / temps plein (un[e])

		
		  	35.	
		  Care cases: garde d’enfant (affaire[s] de) (une / les)

		
		  	36.	
		  Lay magistrate
		   (a): magistrat(e) non professionnel(e) / juge de paix (un[e])

		
		  	37.	
		  Stipendiary magistrate
		   (a): magistrat(e) professionnel(le) (rémunéré[e]) (un[e])

		
		  	38.	
		  Clerk
		  (to the Justices) (the): conseil (attaché aux magistrats) (le) ; greffier(ère) (le / la)

		
		  	39.	
		  Welfare state 
		  (the): État-providence (l’)

		
		  	40.	
		  Crown Prosecution
		  
			
		  
		   Service / CPS 
		  (the): Ministère public (le) / Parquet (le)

		
		  	41.	
		  Treasure trove
		  (cases):découverte de trésor (affaires de)(les)

		
		  	42.	
		  Supreme Court of Judicature
		  
			
		  
		   (the): Cour suprême (la)

		
		  	43.	
		  Jurisprudential: relatif(ve) à la philosophie du droit

		
		  	44.	
		  Ordinary Law
		  
			
		  :droit commun (le)

		
		  	45.	
		  Prerogative courts
		   (the): cours privilégiées (les)

		
		  	46.	
		  Court of Star Chamber 
		  (the)
		  ; a star chamber: Chambre étoilée (la) ; cour de justice arbitraire (une)

		
		  	47.	
		  In contravention of 
		  (to be): (en) violation (de) / (en) dérogation (à / aux) (être)

		
		  	48.	
		  Council of State
		  
			
		  
		  
		  (the): Conseil d’État (le)

		
		  	49.	
		  Nanny state 
		  (the):État hyper-protecteur (l’)

		
		  	50.	
		  Maladministration: mauvaise gestion, prévarication, incurie (la / l’)

		
		  	51.	
		  Non-departmental public body
		  (ies): organisme(s) public(s) non ministériel(s)

		
		  	52.	
		  Domestic tribunals: tribunaux internes, commission(s) de discipline (les /la)

		
		  	53.	
		  Ombudsman: Médiateur(trice)[de la République], protecteur(trice) du citoyen, Ombudsman (le/la, [l’])

		
		  	54.	
		  Reverse 
		  (to): annuler; réformer

		
		  	55.	
		  Enabling 
		  
		  legislation: loi d’habilitation / habilitante ; loi d’autorisation ; textes législatifs d’habilitation (la / les)

		
		  	56.	
		  Statute 
		  (a): loi (une)

		
		  	57.	
		  Attorney:(GB) avoué(e) ; mandataire, représentant(e) ; (US) avocat(e), notaire (un[e])

		
		  	58.	
		  Enactment 
		  (an): texte promulgué (un), loi (une)

		
		  	59.	
		  Solicitor 
		  (a):avocat(e), conseiller(ère) juridique, notaire (un[e])

		
		  	60.	
		  Conveyancing: procédure translative de propriété

		
		  	61.	
		  Barrister 
		  (a): avocat(e) (un[e])

		
		  	62.	
		  Advocacy: plaidoirie, plaidoyer

		
		  	63.	
		  Notary 
		  (public)
		  
		  (a): notaire (un[e]), [femme] écrivain public (un[e])

		
		  	64.	
		  Conveyancer 
		  (licensed) (a): rédacteur(trice) agréé(e) d’actes translatifs de propriété (un[e])

		
		  	65.	
		  Building society
		  (ies): société(s) d’investissement et de crédit immobilier (une / les)

		
		  	66.	
		  Property developer 
		  (a): promoteur(trice) immobilier (un[e])

		
		  	67.	
		  Bar Council
		  
			
		  
		  
		  (the): Conseil de l’ordre des avocats (le)

		
		  	68.	
		  Comply with 
		  (to):respecter / se soumettre à (la loi)

		
		  	69.	
		  Law Society
		  
			
		  
		  
		  (the):Conseil de l’ordre des conseillers juridiques (le)

		
		  	70.	
		  Queen’s counsel
		  
			
		  
		  
		  (a):avocat(e) de renom (tenant son titre de la Reine / du Roi) (un[e])

		
		  	71.	
		  Legal executive 
		  (a):assistant(e)(d’un[e] avocat[e]) (l’)

		
		  	72.	
		  Patent agent
		  
			
		  
		  
		  (a): agent en brevets (un[e])

		
		  	73.	
		  Trade mark attorney
		  
			
		  
		  
		  (a): mandataire / représentant(e)(de / en) marque déposée (le / la)

		
		  	74.	
		  Judicial office:fonction judiciaire / juridictionnelle (une)

		
		  	75.	
		  Take silk
		  (to):accéder au titre de Q[ueen’s] C[ounsel] / porter la robe de soie:

		
		  	76.	
		  Counsel
		  (leading) (a / the): avocat(e) principal(e) (l’)

		
		  	77.	
		  Law firm 
		  (a):cabinet d’avocats / cabinet juridique (un)

		
		  	78.	
		  Preferment: avancement (l’)

		
		  	79.	
		  Tokenism: coopération symbolique (la)

		
		  	80.	
		  Assistant recorder 
		  (an):jugeprofessionnel(le) adjoint(e)(un[e])

		
		  	81.	
		  Summarily 
		  (adv): sans recours à la formation d’un jury

		
		  	82.	
		  Impeachment: mise en accusation (d’un ministre, d’un juge)(en vue d’une destitution)

		
		  	83.	
		  Puisne judge 
		  (a): juge subalterne de la Haute Cour (un[e])

		
		  	84.	
		  Knighted 
		  (to be): (être) fait Chevalier

		
		  	85.	
		  Privy Council
		  
			
		  
		  
		  (the): Conseil Privé (le)

		
		  	86.	
		  Registrar 
		  (a): greffier(ière)(un[e])

		
		  	87.	
		  Adjudicate 
		  (on)
		  
		  (to): examiner, statuer sur

		
		  	88.	
		  Motoring offence 
		  (a):infraction routière (une)

		
		  	89.	
		  Criminal damage: dommages matériels criminels / détérioration

		
		  	90.	
		  Public disorder: troubles à l’ordre public (les)

		
		  	91.	
		  Bail application
		  
			
		  
		  
		  (a): demande de libération sous caution (une)

		
		  	92.	
		  Fine enforcement: paiement des amendes / contraventions (le)

		
		  	93.	
		  Council tax 
		  (/poll tax) (the): impôts locaux (les) / taxe d’habitation (la)

		
		  	94.	
		  Vehicle excise licence 
		  (the): vignette (la) / droit d’accise sur les véhicules (le)

		
		  	95.	
		  Winger 
		  (a):juge collatéral (un[e])

		
		  	96.	
		  Community payback order 
		  (a):ordonnance de mise au service de sa communauté (une)

		
		  	97.	
		  Probation order 
		  (a):ordonnance de sursis avec mise à l’épreuve (une)

		
		  	98.	
		  Proceedings on committal: procédure de mise en accusation; audience préliminaire

		
		  	99.	
		  Commission and petty sessional area
		  (s):zone(s) de commission (d’un acte) et de session des juges de paix

		
		  	100.	
		  Reversible error 
		  (a): erreur justifiant l’annulation d’un jugement (une)

		

		
		  
			
			  
				1. 
			  
			  	See footnote on page 7 above for the authors’ explanation of the terminology adopted in this book.

		  

		  
			
			  
				2. 
			  
			  	This happened in 1328.

		  

		  
			
			  
				3. 
			  
			  	Thus is the legal district in London called.

		  

		  
			
			  
				4. 
			  
			  	The other two were the Court of Exchequer and the King’s Bench. These institutions gradually became separated from the Curia Regis* that sat at Westminster, very often in the absence of the King.

		  

		  
			
			  
				5. 
			  
			  	It was also very often styled “the Appellate Committee of the House of Lords”. This judicial body ceased to exist on 31 July 2009.

		  

		  
			
			  
				6. 
			  
			  	Middlesex, a defunct administrative area, only exists today as a county for cricket purposes; it used to cover the north-western part of Greater London.

		  

		  
			
			  
				7. 
			  
			  	The Privy Council, through its Judicial Committee, formerly acted as the highest court of appeal for the whole British Empire (other than for the United Kingdom itself), and continues to hear appeals from Crown Dependencies, the British Overseas Territories, and some independent Commonwealth states.

		  

		  
			
			  
				8. 
			  
			  	The key points of this piece of legislation are popularly, and perhaps erroneously, thought to have been jotted down on the back of an envelop at an emergency meeting between the then Lord Chancellor, the Lord Falconer of Thoroton, and the Prime Minister at the time, Tony Blair. On 14 May 1997, a fortnight after Tony Blair had become Prime Minister, Charles Leslie Falconer was created a life peer as Baron Falconer of Thoroton. Some might see this as a fine example of cronyism, while others may interpret this move as a sign that the Prime Minister had his hidden constitutional agenda already well set in place and that he knew whom to appoint to mastermind it.

		  

		  
			
			  
				9. 
			  
			  	The short title of this piece of legislation is the European Convention on Human Rights (ECHR).

		  

		  
			
			  
				10. 
			  
			  	Judicial review will be used throughout this book in its British English acceptation; in the American English one, it would be translated into French as “contrôle de constitutionnalité”.

		  

		  
			
			  
				11. 
			  
			  	See above middle of page 11 for reference.

		  

		  
			
			  
				12. 
			  
			  	The President of the Supreme Court of the United Kingdom is currently a female justice, Lady Brenda Hale.

		  

		  
			
			  
				13. 
			  
			  	The President of the Supreme Court of the United Kingdom may also approve in writing retired senior judges’ membership of a “supplementary panel” if they are under 75 years of age –this is a second group of “acting judges” which is potentially at the disposal of the Supreme Court of the United Kingdom.

		  

		  
			
			  
				14. 
			  
			  	It was also provided by this piece of legislation that civil appeals to the Judicial Committee of the House of Lords could only take place with the consent of the Court of Appeal or the Law Lords themselves.

		  

		  
			
			  
				15. 
			  
			  	Initially issued by the Queen’s Bench Division, this writ vacates the verdict of a lower court and directs the sheriff of a county to summon fresh jurors. See R v Rose [1982] AC 822.

		  

		  
			
			  
				16. 
			  
			  	“Law Lords” was their popular name, as it were, because they were officially known as “Lords of Appeal in Ordinary”.

		  

		  
			
			  
				17. 
			  
			  	Of course, it would be called the “King’s Bench Division” if the reigning monarch were a male.

		  

		  
			
			  
				18. 
			  
			  	In 2009, regional offices of the Administrative Court opened in Birmingham, Cardiff, Leeds and Manchester, making it possible for claimants to issue certain types of applications nearby the region with which they have the closest connection. A further regional office of the Administrative Court opened in Bristol in November 2012

		  

		  
			
			  
				19. 
			  
			  	Commerce refers not only to the buying and selling of goods (trade), but also to other activities such as transport, insurance, warehousing, banking and advertising.

		  

		  
			
			  
				20. 
			  
			  	The division is increasingly involved with financial regulatory work, director disqualification and professional negligence, and is regarded as a centre of expertise for Competition Law cases.

		  

		  
			
			  
				21. 
			  
			  	Presumably, the Probate Court and its 11 divisions spread all over the country do adjudicate over the validity of a will –probate disputes.

		  

		  
			
			  
				22. 
			  
			  	It was informally called the Court of Wills, Wives & Wrecks.

		  

		  
			
			  
				23. 
			  
			  	Part 2 of the Crime and Courts Act 2013 created a single Family Court for England and Wales to replace the previous system in which there were many local county courts and where the family jurisdiction was divided between magistrates’ courts, county courts and the High Court of Justice.

		  

		  
			
			  
				24. 
			  
			  	A reform spearheaded by Jackson LJ increased this from the previous level of £5,000.

		  

		  
			
			  
				25. 
			  
			  	This agency is responsible for the administration of the courts of England and Wales, the Probate Service and tribunals in England and Wales, and non-devolved tribunals in Scotland and Northern Ireland.

		  

		  
			
			  
				26. 
			  
			  	Midland, Northern, North Eastern, South Eastern, Wales & Chester, and Western.

		  

		  
			
			  
				27. 
			  
			  	The Supreme Court Act 1981 was later renamed the Senior Courts Act 1981 to avoid confusion with the Supreme Court of the United Kingdom after it had been created, and all statutory references to the Supreme Court of England and Wales were amended to refer to the Senior Courts of England and Wales. The former term “Supreme Court” was shorthand for the “Supreme Court of Judicature”, which comprised the “Superior Courts” (as opposed to the “Inferior Courts”).

		  

		  
			
			  
				28. 
			  
			  	From 1829 up to 1986 local police forces were responsible for prosecution in the bulk of cases, sometimes referring difficult ones to a Director of Public Prosecutions operating as part of the Home Office. In 1962 a Royal Commission recommended that police forces set up independent prosecution departments so as to avoid having the same officers investigate and prosecute cases, although technically the prosecuting police officers did so as private citizens. The Royal Commission’s recommendation was not implemented by all police forces however, and so in 1978 another Royal Commission was set up. It reported in 1981, recommending that a single unified Crown Prosecution Service with responsibility for all public prosecutions in England and Wales be set up. A White Paper was released in 1983, becoming the Prosecution of Offences Act 1985, which established the Crown Prosecution Service under the direction of the Director of Public Prosecutions, consisting of a merger of his old department with the existing police prosecution departments. It started operating in 1986.

		  

		  
			
			  
				29. 
			  
			  	This Ministry is headed by the Secretary of State for Justice and Lord Chancellor (at present a male minister, Robert Buckland).

		  

		  
			
			  
				30. 
			  
			  	Prerogative courts included not only the Court of the Star Chamber but also the Court of Exchequer and the Court of Chancery.

		  

		  
			
			  
				31. 
			  
			  	A Long Parliament came into being in September 1640 to be shut down in 1660. It was set up in the wake of the Short Parliament which had been held for three weeks during the spring of 1640, and which in its turn had followed an 11-year parliamentary absence. These developments clearly show that the power struggle between King and Parliament was at its peak during the reign of Charles I.

		  

		  
			
			  
				32. 
			  
			  	This period is known in history books about Britain as the “Restoration”.

		  

		  
			
			  
				33.  
			  
			  	The case centred on 725 acres (2.93 km2) of agricultural land at Crichel Down, Dorset. The land was purchased compulsorily in 1938 by the Air Ministry for use for bombing practice by the Royal Air Force. The purchase price when it was requisitioned was £12,006. In 1941, Winston Churchill promised in Parliament that the land would be returned to its owners, after the Second World War, when it was no longer required for the purpose for which it had been bought. This promise was not honoured. Instead the land (then [1954] valued at £21,000) was handed over to the Ministry of Agriculture who vastly increased the price of the land beyond the amount the original owners could afford (£32,000), and leased it out.

		  

		  
			
			  
				34. 
			  
			  	In May 2000, Sir Andrew Leggatt was appointed by the then Lord Chancellor to undertake a review of the tribunal system as a whole. It was published as a report entitled “Tribunals for Users: One System, One Service –Report of the Review of Tribunals (2001)”.

		  

		  
			
			  
				35. 
			  
			  	Royal Commission on Legal Services, Cmnd 7648, 1979.

		  

		  
			
			  
				36. 
			  
			  	One talks here of tribunals such as the Disciplinary Committee of the British Medical Association, the Solicitors’ Disciplinary Tribunal, etc.

		  

		  
			
			  
				37. 
			  
			  	Widely regarded as a Liberal, he is well-known for chairing the public inquiry into the causes of the race riots in Brixton in 1981. As a judge though, Scarman’s career was marked by some controversial decisions: he upheld the blasphemy conviction of Gay News (1979) and supported the banning of trade unions at General Central Headquarters (GCHQ) (1985).

		  

		  
			
			  
				38. 
			  
			  	In 1967, he was the then Leader of the House of Commons and Lord President of the Council (a sinecure).

		  

		  
			
			  
				39. 
			  
			  	These include magistrates’ courts and County Courts.

		  

		  
			
			  
				40. 
			  
			  	The Crown Court, the High Court of Justice and the Court of Appeal are the three components embodying that entity.

		  

		  
			
			  
				41. 
			  
			  	They would be called “King’s Counsels (KCs)” if the sovereign on the throne of the United Kingdom were a male.

		  

		  
			
			  
				42. 
			  
			  	They can now become solicitors.

		  

		  
			
			  
				43. 
			  
			  	They wield the real power in barristers’ chambers since they are all seeing and all knowing; therefore, most of the time, they are the top earners in any barristers’ chamber, cf. Kevan T., BabyBarista and The Art of War, Bloomsbury, London, 2009.

		  

		  
			
			  
				44. 
			  
			  	Its new appellation today is Herbert Smith Freehills LLP (Limited Liability Partnership).

		  

		  
			
			  
				45. 
			  
			  	However, Recorders can choose to count “training days” as “sitting days”.

		  

		  
			
			  
				46. 
			  
			  	The setting-up of this organization makes up one of the three central planks of the Constitutional Reform Act 2005, along with the Lord Chancellor’s change of role and the creation of the Supreme Court of the United Kingdom.The Judicial Appointments Commission sifts and assesses candidates for judicial office in courts and tribunals in England and Wales and for some tribunals whose jurisdiction extends to Scotland or Northern Ireland.

		  

		  
			
			  
				47. 
			  
			  	They are solicitors and barristers acting as District Judges but sitting part-time.

		  

		  
			
			  
				48. 
			  
			  	Germany had used jury trials since medieval times, when an emergency decree which may not have been entirely politically motivated was passed in January 1924 abolishing their use and replacing them with a mixed system of judges and lay judges still in use today.

		  

		  
			
			  
				49. 
			  
			  	It would seem that in this matter just as in divorce legislation the French legal system took a leaf out of the English book.

		  

		  
			
			  
				50. 
			  
			  	Foreign nationals may also apply for the magistracy as long as they are residents in the United Kingdom.

		  

		  
			
			  
				51. 
			  
			  	Out of pocket expenses –food and transportation– are paid to them though!

		  

		  
			
			  
				52. 
			  
			  	Petty sessional divisions were gradually consolidated in the 20th-century and organised in 1953 under the Justices of the Peace Act 1949.

		  

		  
			
			  
				53. 
			  
			  	Michael Zander is a German-born British legal scholar. He is Professor Emeritus of Law at the London School of Economics and Political Science. For twenty-five years, from 1963 to 1988, he was also legal correspondent of The Guardian.

		  

		  
			
			  
				54. 
			  
			  	Put in plain English one deals here with a non-departmental body public body attached to the Department of Justice.

		  

		  
			
			  
				55. 
			  
			  	Andrew Herbert, “Mode of Trial and Magistrates’ Sentencing Powers: Will Increased Powers Inevitably Lead to a Reduction in the Committal Rate?”, Criminal Law Review, 2003, at p. 314.

		  

		  
			
			  
				56. 
			  
			  	These are made up of the Territorial Army (TA), the Royal Navy (RN) and the Royal Air Force (RAF).

		  

		  
			
			  
				57. 
			  
			  	Surely compurgation was less barbaric than ordeal but perhaps not necessarily conducive to better justice. The jury, in its evolved version, was certainly a progress on both.

		  

		  
			
			  
				58. 
			  
			  	The justice system and feudal law were two of the main themes addressed in Magna Carta (1215). Its two most famous clauses, clause 39 and clause 40, dealt with justice. Both clauses, translated from Latin, read successively as follows: “No free man shall be seized or imprisoned, or stripped of his rights or possessions, or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed with force against him, or send others to do so,except by the lawful judgement of his equals or by the law of the land” and “To no one will we sell, to no one will we refuse or delay, right or justice”. These are conflated in clause 29 of the 1297 statutory version of the Magna Carta which, along with clauses 1 and 9, are the only ones still left in force in English Law today.

		  

		  
			
			  
				59. 
			  
			  
			  Http://www.scotland.gov.uk/Publications/2008/09/17121921/0
			

		  

		  
			
			  
				60. 
			  
			  
			  Https://www.scotsman.com/news/politics/scotland-s-unique-15-strong-juries-will-not-be-abolished-1-1037747
			

		  

		

	  

	


	
	  
		
		  
		  
		  EXERCISES
		

		Revising the English judicial systemthrough self-assessment questions

		(There is only one good answer for each of these questions)

		
		  	1.	Which one is a superior court?

		
		  	a.	A coroner’s court

		
		  	b.	A magistrates’ court

		
		  	c.	A county court

		
		  	d.	A divisional court of the High court

		
		  	2.	What is the official title of the head of the British Judiciary as of today?

		
		  	a.	The Lord Chancellor

		
		  	b.	The Lord Chief Justice

		
		  	c.	The Attorney General

		
		  	d.	The Solicitor General

		
		  	3.	Which of these four people can become a magistrate?

		
		  	a.	An alien

		
		  	b.	A minor

		
		  	c.	A legal clerk

		
		  	d.	ABritish subject whose trade happens to bethat of chartered surveyor

		
		  	4.	In order to become a judge in the superior courts you have to be:

		
		  	a.	A legal executive

		
		  	b.	A financial auditor

		
		  	c.	A Queen’s Counsel

		
		  	d.	A solicitor (without the practicing certificate in advocacy delivered by the Law Society)

		
		  	5.	Which “constitutional” statute gave English senior judges security of tenure?

		
		  	a.	the Triennial Act 1694

		
		  	b.	the Bill of Rights 1689

		
		  	c.	the Act of Settlement 1701

		
		  	d.	the Petition of Right 1628

		
		  	6.	How many judicial circuits were there initially in England and Wales?

		
		  	a.	3

		
		  	b.	2

		
		  	c.	6

		
		  	d.	7

		
		  	7.	Why is the Crown Prosecution Service called “the Public Prosecution Service” in Northern Ireland?

		
		  	a.	Because there is no Prosecution Service in Scotland

		
		  	b.	Because the nationalistic sensitivities of the Roman Catholic minority do not have to be unnecessarily offended if it can be helped

		
		  	c.	Because prosecutions are private in Northern Ireland

		
		  	d.	Because a strong culture of serving the public struck up deep roots in this remote component of the United Kingdom

		
		  	8.	Which one is not nominally or actually the head of one division in the High Court of Justice of England and Wales?

		
		  	a.	The Lord Chief Justice

		
		  	b.	The Master of Rolls

		
		  	c.	The Chancellor of the High Court

		
		  	d.	The President of the Family Division

		
		  	9.	What is the official name of the English institution which is today the nearest approaching thing to the school for the French judiciary located in Bordeaux?

		
		  	a.	The Judicial College

		
		  	b.	The Judicial Studies Board

		
		  	c.	The Judges’ School for England and Wales

		
		  	d.	The School for the English and Welsh Judiciary

		
		  	10.	Why is the Master of Rolls so important for solicitors?

		
		  	a.	Because (s)he can discipline them for professional misconduct

		
		  	b.	Because (s)he can reprimand them for bad behaviour

		
		  	c.	Because (s)he can reduce the fees they can demand from litigants

		
		  	d.	Because it is his/her duty to issue solicitors with their practising certificate

	  

	


	
	  
		Topics for essay-writing to probe the English judicial system further

		
		  	[1]	
		  Why and how did the Supreme Court of the United Kingdom come into existence on 1 Oct 2009? Is it a supreme court
		  
			
		  
		   built along the lines of the American one in Washington D. C.? Yes / No? What is its real nature? Is it a superiour court in the meaning of the Judicature Acts, 1873 and 1875?

		
		  	[2]	
		  Which branch of the British Government does the Privy Council
		  
			
		  
		   belong to? What about the network of tribunals dealing with Administrative Law in the United Kingdom? Can it be said that Britain stands as a model for the separation of powers, hence for the rule of law
		  
			
		  
		  , on the world stage? Yes / No? Take up the cudgels on behalf of one line of argument or the other.
		

		
		  	[3]	
		  Why are law reporting and a strict hierarchy of courts capital for the workings of the Common Law? If these did not exist, what would happen to the English legal system? Imagine the English legal system without those specific features…
		

		
		  	[4]	
		  Can it be said that being a solicitor
		  
			
		  
		   these days is becoming less of a profession and more of a business? Yes/no? What’s your take on this?
		

		
		  	[5]	
		  From a constitutional standpoint, what are the four most important Acts of Parliament enacted by the British Parliament in the last seventy years? Establish a hierarchy among them and explain the rationale for your ranking?
		

		
		  	[6]	
		  The English and Welsh court
		  
			
		  
		   system is a medley of tradition and modernity and of democracy and meritocracy. Do you approve of such a portrayal? Yes / No? How would you yourself describe it?
		

		
		  	[7]	
		  Joining 
		  
		  the EEC on 1 Jan 1973 changed the whole legal ballgame in the United Kingdom for a long while. Would exiting the European Union do the same? Can you illustrate both assertions with graphic and telling examples? What role did Tony Blair play in the modernization of (the) British human rights legislation?
		

		
		  	[8]	
		  In the upper echelons of the British lawyerly class one finds the Attorney-General
		  
			
		  
		  , the Solicitor-General, the Lord Chancellor, the Lord Chief Justice and the Master of Rolls. Describe what each of these senior lawyers’ title and function entails. Which ones are part of the executive branch of British Government? Which ones are part of the judicial branch of British Government? For how long has the United Kingdom had a true separation of powers?
		

		
		  	[9]	
		  The United Kingdom seems to have a special liking for the institution of the jury? Describe the history and functioning of such an institution. How different is the English jury from the French jury? Give your reader a lowdown on the British jury.
		

		
		  	[10]	
		  What about the Practice Statement
		  
			
		  
		   of 1966 issued by the Judicial Committee of the House of Lords? Why did it eventually become necessary? Is the Supreme Court of the United Kingdom the only court
		  
			
		  
		   in the hierarchy of English courts not to abide today by its own rulings? Yes / No? Can courts now and again revise their judgments? Make up a case one way or the other.
		

		
		  	[11]	
		  The English legal system used to be derided as being the embodiment of the Old Boys’ Network. Does one find many female judges in the upper reaches of the English and Welsh judiciary today? Is the fact that Cherie Booth [Tony Blair’s wife] became a Recorder an example of tokenism, or sycophancy, or an illustration of how far hard work and talent will take a woman? Is the English judiciary still overwhelmingly white, middle-aged and male today? Yes / No. Fight your corner on this issue…

		
		  	[12]	
		  What is the difference between a “legal rule” and the “rule of law
		  
			
		  
		  ” in the United Kingdom? Is it possible to have one without the other? Yes / No? Why is it preferable to have both at the same time? Illustrate this hypothetical situation…
		

		
		  	[13]	
		  There is no proper school for the English judiciary in the Welsh and English jurisdiction, notwithstanding the existence of the Judicial College which is more a vocational training centre than a real school educating would-be judges? How are senior judges in England and Wales selected to do their jobs? Is the process
		  
			
		  
		   meritocratic or democratic?
		

		
		  	[14]	
		  The criminal
		  
			
		  
		   system in England and Wales is said to be an accusatorial
		  
			
		  
		   (and at the same time an adversarial
		  
			
		  
		  ) one, contrary to that of France, which is said to be inquisitorial. What do these labels mean and refer to?
		

		
		  	[15]	
		  Britain has had a chequered history with the rule of law
		  
			
		  
		  . Document the important stages for the emergence of this central principle at the heart of the British non-codified
		  
			
		  
		   constitution? Can it be said that the rule of law is entrenched in today’s Britain? Yes / No? Explain your point of view…
		

		
		  	[16]	
		  What makes a Common Law legal system different from a civil law
		  
			
		  
		   one? Has Great-Britain got both species? Yes / No? Account for your answer according to the side of the argument you have chosen.
		

		
		  	[17]	
		  Some observers in a comparative perspective claim that the English legal system is more democratic than any other one in Europe. Why such a claim? What are the features of the English legal system that could possibly allow them to make such a claim?
		

		
		  	[18]	
		  The English and Welsh judiciary is comparatively not very large. There is a ratio of 1 to 6 judges compared with the French one. Why such a discrepancy when both the UK and France have roughly speaking the same overall population? Is the United Kingdom more efficient at dispensing justice than its Continental neighbour? Yes / No? Address this biased question?
		

		
		  	[19]	
		  Was the division
		  
			
		  
		   of the English lawyerly profession into two groups –solicitors and barrister
		  
			
		  
		  s– the most efficient division of labour from the standpoint of litigants? Yes / No? did the Courts and Legal Services Act 1990 fundamentally change the way legal advice and advocacy is offered to litigants in England and Wales? Take stock, and in a convincing way, give your own assessment on whether litigants today are getting value for money

		
		  	[20]	
		  Do you need to have studied the law for many years in order to be a good judge? Yes / No? Discuss this legal rule developed by Edward Coke in Prohibitions del Roy [1607]. Do you side with him or not? Does that mean that magistrates are bad judges?
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