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Foreword


Having the privilege of reading this sixth edition of Social Work Law has been a wonderful refresher and comprehensive eye opener about how our laws work, primarily in England but also where social work is affected by UK-wide laws.  The text is accessible yet detailed, written by Alison Brammer, a legal academic, in a voice that communicates with the learning needs of social workers in training, in practice and in academia. 


Social work in the field is shaped by laws, by ethics and values, and by practices. As this book conveys from the outset, this is not always an easy position for social workers to be in — caught between overlapping yet distinct frameworks of knowledge and understanding. Laws are necessary but never enough, ethics and values are often not fully realised in our laws and may not be achievable in tangible terms in cash strapped public services, and social work practice must be both legally compliant and sensitive to the particular and unique circumstances of people we work with. 


We often use authentic and trusting relationships as a crucible of change, but social workers also need legal levers to help people we work with tackle structural disadvantage and discrimination. Legal knowledge, combined with interpersonal understanding of what people are going through, want and   need, is the basis of many of social work’s key functions including advocacy, protection, enablement and anti-discrimination at individual, family, group and policy levels. 


For the above and many more reasons, this book sympathetically encourages and engages the reader in the fundamental necessity of legal literacy in social work. It can support social workers at all stages of their careers to recognise how legal literacy – the ability to find out about, understand and apply legal frameworks in different real-world situations – is essential to better helping, better outcomes and ultimately more confident practice.


But this confidence doesn’t come overnight. The book explores the frequently intimidating nature of legal language and the way outmoded and stigmatising language often persists in our statutes when our day- to- day language has moved on.   The book recognises how students of social work are often initially bamboozled by dense legal texts and intimidated by the arenas of practice where they may need to work with people; in the criminal and family courts, police stations, solicitors and probation offices etc.   How we induct new social workers in social work law is hugely important and this book provides an excellent source to stimulate interest and build confidence. It provides clear learning objectives, chapter summaries and exercises in each section.


The sections that explain how laws are made and how the court system works provide demystifying explanations and insights into complex systems. The section on social work’s role in law clarifies the importance of social workers in legal processes, and how social workers can use the law to get the best for the people they work with.


The sections on the Human Rights Act and on Equalities emphasise the vital rights-protecting laws we currently have, compliant with international conventions and underpinning the services we provide to adults, children and families. These are precious laws that all social workers should understand, use and promote – because their importance in protecting the rights of adults in need of care and support and of children and families is often poorly understood amongst the general public and sometimes amongst other professionals.


The detailed sections on social work with children and families and with adults of all ages provide a guide about the enabling and protective laws and regulations which shape our social care and related services. In a discipline that wrestles with the tensions between having an identity, ethics and values as ‘one profession’, and national policies which have created increasingly separate services for children and adults, having a text that provides a comprehensive guide to laws for all ages is highly welcome. Sections on domestic violence, asylum and criminal justice, for instance, provide rich sources for social workers to consider how people of all ages are affected by legal frameworks, and how the needs of children and adults in families interrelate from a legal as well as care and support perspective. 


The laws affecting social work are constantly evolving, whether through regular case law and precedent or through new bills going through parliament. Social workers deal with some of the most legally and ethically contested areas of life and our laws sometimes conflict with social work values and perspectives. Social work is fundamentally about protecting and promoting people’s rights - often in the messiest and most complicated real-life situations and the legal frameworks of the day may be fit to support social workers’ priorities or may be lacking. Only through being well informed and skilled can social workers use the law well and, where necessary, critique it and raise the case for change. Legal literacy for social workers is vital. We must keep up with relevant law, understand what is relevant and important in any given circumstance, use powers and statutory authority vested in us with confidence and humility, and most of all, do the very best by the people we work with. This book deserves to be on every social worker’s book shelf.



Ruth Allen

Chief Executive,

British Association of Social Workers (BASW)
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Aims


The aims of this book are to:



	
                  Improve knowledge of law and its application to social work practice.

              

	
                  Clarify legal terminology, conventions and practice and introduce basic legal skills.

              

	
                  Identify the statutory responsibilities of social workers.

              

	
                  Establish links between law and social work values.

              

	
                  Demonstrate how law can promote good practice and empower service users while acknowledging the converse.

              

	
                  Provide a comprehensive account of ’service user law’.

              

	
                  Engage with professional and contextual issues surrounding law and social work.

              




The law covered in this text is specifically that which applies in England and (partially in) Wales. The law applicable in Scotland and Northern Ireland is not included other than on occasion by way of comparison. Social work practice in statutory Social Services Departments forms the main focus of discussion although it is recognised that an increasing number of people in the social work profession are employed in the private and voluntary sector and where possible relevant issues relating to those areas are addressed.







        

      

    


      
        
          
Terminology


It is important to add a note on terminology at this stage. Language in law and social work practice is always changing – though not necessarily at the same pace. At times a choice had to be made between various terms and styles and a brief explanation for those choices follows.


Throughout the text the term ‘service user’ is employed rather than ’client’. In practice this term is now more commonly accepted as the appropriate term. The reasoning behind this preference is that reference to ‘service user’ is less discriminatory as it implies a more active and equal position with the social worker and emphasises that social work practice and the law deal significantly with provision of services and support and are not confined to issues of protection and control. It is recognised that in some particular circumstances the term may not seem appropriate to all or some of the players. For example, in child protection where a parent emphatically denies the existence of ‘significant harm’ yet action is taken to remove the child, that parent may not perceive herself as a service user or a client and may relate more closely to terms such as victim or adversary.


He is used throughout the text rather than s/he or they, which can appear clumsy, though more acceptable in terms of anti-discriminatory practice. The main reason for use of he is that legislation is framed in these terms, though application of the Interpretation Act 1978 means that he should be taken to refer to she also. This usage is adopted therefore for reasons of clarity and consistency.


The glossary includes explanations of a range of terms used throughout the book. Some are technical legal terms which are unavoidable and in rare cases may still be expressed in Latin. Other terms are more recent in origin and an explanation is provided of their meaning in the context of social work law. Terms included in the glossary are highlighted in blue. Abbreviations used are highlighted in black bold in the text at first mention.







        

      

    


      
        
          
Approach


A few thoughts about learning the law will further explain the approach of this text.


Learning social work law is most effective as part of an approach which conforms to what Biggs (1994) describes as ‘the qualitative outlook’. Under this premise, students learn in a cumulative fashion through interpretation of new materials with existing knowledge and understanding. The task for teachers of social work law is thus to encourage understanding, not simply to transmit vast amounts of content which can be reproduced in a test situation without any real understanding of the subject matter or its interrelationship with other areas (the quantitative outlook). The qualitative approach involves use of activities to help understanding. Elements typically present in this approach include: a positive motivational context; a high degree of learner activity, both task-related and reflective; interaction with others, at peer level and hierarchically; a well-structured knowledge base that provides depth and breadth for conceptual development and enrichment (Biggs, 1994).


To learn a new subject it is necessary to be aware of expectations, motivation and attitudes. It is possible that some social work students feel that the study of law is imposed on them if they wish to pursue a career in social work, rather than it being a genuine choice. A few students may still consider that law has no relevance to social work and therefore have little commitment to its study. Others may grasp the aspects of law that might be interpreted as oppressive or discriminatory and see their role as fighting against law rather than embracing it as a tool to improve practice.


For some students, reluctance to study law is founded in a preconception that law is dry and boring. A response to such concerns is to encourage students to take some ownership of the study of law by incorporating it fully into their professional development as a social work practitioner. Guiding this approach, is Rogers’ (1969) view that significant learning takes place when the subject matter is perceived as having relevance to your own purpose.


To learn law it is necessary to spend some time on basic skills of legal research, ‘the ability to find, use and apply legal source material; the ability to read cases and statutes and apply them to new or complex situations’ (Kenny, 1994, p. 47). The introduction of these skills should be set against a context of an understanding of the respective roles of social workers and solicitors. In practice social workers should have access to legal advice for complex cases. The aims of studying law as a social worker should not include a desire to turn into quasi-lawyers, but having an appropriate knowledge of law and awareness of how to access the law that supports professional practice.


Before embarking on the study of law as part of a social work course, it is apposite to develop an awareness of the sensitive nature of some areas of study. It is important to acknowledge the possible existence of personal and professional experience of certain issues, e.g. domestic abuse, and the need to foster a ‘safe’ working environment.


One way to achieve this is through the development of ‘ground rules’ which can if necessary be revisited throughout a course of study. Ground rules might include issues such as: respect for each other’s beliefs and opinions, confidentiality within the group, sharing resources, appropriate use of language, time out if appropriate, and full participation. From my experience of following this approach with groups of mature students I would support the view of Egan (1974) that ‘an adult way of learning is best established when a group agrees to and respects and values each other, and that this is best achieved through a contract that establishes ground rules’ (in Rowland, 2000, p. 65).


The approach taken in this text is to provide the opportunity to learn law in a way which is relevant to social work practice and develops critical analysis. Chapters therefore include learning objectives, discussion points, signals to evaluate law, including deficiencies in current law and commentary on proposals for reform, case analysis and exercises in the form of case study discussion, as a facet of problem-based learning (Savin-Baden, 2000). A limitation of case studies is that it is not usually possible to provide the amount of detail that would be available in a real situation. This can be a positive feature, however, in that it can encourage questioning and provide for a greater range of options to be considered e.g. a reference in a case study to a ‘child in need’ as defined by the Children Act 1989, s. 17 might prompt thought or discussion about gate-keeping, prioritisation of services, concepts of need versus protection, ethnocentric interpretations of need, medical versus social need – all issues hidden behind a seemingly straightforward legal term. The companion website will include answers to case studies and exercises.







        

      

    


      
        
          
Keeping ahead of the game – further reading and website addresses


Professionals working in all of the areas covered in this book need to be alert to changes in policy, legislation and case law, all of which impact on practice. Reading a textbook on social work law, however comprehensive, is unlikely to equip the social practitioner fully for the diverse situations which will be encountered. In part this is an inevitable result of the speed of changes and developments in law.


Some sections of this text have had to consider both existing law and future, as yet unimplemented, legislation or proposals for reform. In addition, the potential for challenge of existing law via the Human Rights Act 1998 should not be overlooked and its impact is considered throughout. The approach adopted therefore is to encourage and enable the reader to consider the study of law as a career-long aspect of professional development, and to achieve this to develop the skills necessary to access up-to-date materials and indications of future direction. Three principal features of the book support this aim.


Further reading


Space dictates that certain important publications, such as government policy and consultation documents, can only be referred to in brief. References are provided in further reading to encourage the reader to access the original documents and to expand and develop on the knowledge gained in the text. Certain key documents, e.g. ‘Working Together to Safeguard Children’, will become an essential part of the social work ‘toolkit’. The text aims to encourage a critical and reflective approach to the role of law. Published research and academic articles included in further reading support this notion and the requirement for research-based practice. This is a generic text but it is recognised that on qualification most social workers will choose an area of specialism and may wish to research that area in greater depth.


Website addresses


In addition to the more traditional library-based sources of information, there is a wealth of information which can be accessed via the internet. Website addresses are included at the end of each chapter. Sites are included through which significant documents such as government publications can be accessed. In addition, for each topic there are websites listed reflecting the particular issues, e.g. charitable or research-based organisations, which can provide further insight into an area.







        

      

    


      
        
          
Outline of content


The remainder of this text is divided into three parts: the legal context of social work practice; children and families; and adults. Criminal justice issues affecting children, young people and adults are dealt with in Chapter 12. There have been significant changes within social work law since publication of the fifth edition and these are reflected in the updated sixth edition.


While I hope the views in this chapter are persuasive and coherent, ultimately they are expressed by a lawyer. Accordingly, a summary of feedback follows from two exercises carried out with social work students.


Why study law?



	
                  relevant to ALL areas of practice

              

	
                  avoid litigation

              

	
                  social workers operate within tight guidelines which are dictated by law

              

	
                  know powers within law and limitations

              

	
                  understand nature of State’s role in protection

              

	
                  understand clients/service-users’ rights and lack of rights – enables empowerment

              

	
                  advocacy

              

	
                  defines boundaries of how citizens should behave

              

	
                  law protects client group and social workers

              

	
                  social workers need a good working knowledge of the legal system, e.g. access to services

              

	
                  to fulfil obligations to service users/clients

              

	
                  to challenge unfair discrimination

              

	
                  to influence and shape legal systems

              

	
                  to guard against personal litigation

              

	
                  social workers work in partnership with other professionals and agencies which are dominated by the legal framework – to know professional boundaries

              

	
                  because it’s interesting!

              




What are the barriers to use and understanding of the law?



	
                  rigidity

              

	
                  jargon, language and terminology

              

	
                  format

              

	
                  continuous change in some areas, lack of change in others

              

	
                  contradictory content

              

	
                  not accessible

              

	
                  inconsiderate to victim

              

	
                  subject to interpretation

              

	
                  discriminatory

              

	
                  elitist

              

	
                  tradition, e.g. dress etc. in court setting

              

	
                  time – adjournments etc.

              

	
                  too generic

              

	
                  lack of time and resources to learn

              

	
                  politics influences changes in law.

              




The author has endeavoured to explain the law as at 31 March 2024 and some developments thereafter are included.
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	Adoption Act 1976
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	Anti-social Behaviour, Crime and Policing Act 2014




	AC

	Approved clinician
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	Adoption and Children Act 2002




	AEA

	Action on Elder Abuse




	AIA

	Asylum and Immigration Act 2004
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	Children and Families Act 2014
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	Crime and Disorder Act 1998
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	CJEU
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	Children (Leaving Care) Act 2000
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	Children and Young Persons Act 2008




	DAA 2021
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	DDA

	Disability Discrimination Act 1995




	DfE

	Department for Education




	DfES

	Department for Education and Skills




	DoH

	Department of Health




	DOLS
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	DPA

	Data Protection Act 2018
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	Director of Public Prosecutions




	DVCVA

	Domestic Violence, Crime and Victims Act 2004




	DVPO

	Domestic Violence Protection Order




	DWP

	Department for Work and Pensions
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	Education Act 1996




	EA 2002

	Education Act 2002




	EA 2005

	Education Act 2005




	EA 2011

	Education Act 2011




	ECHR

	European Convention on Human Rights




	ECtHR

	European Court of Human Rights




	ECT

	Electroconvulsive therapy




	EHC

	Education Health and Care Plan




	EIA

	Education and Inspections Act 2006




	EPA

	Enduring power of attorney




	EPO

	Emergency protection order




	ERA

	Employment Rights Act 1996




	EWO

	Education Welfare Officer




	FDAC

	Family Drug and Alcohol Court




	FfA
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	LA
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	Legal Aid Agency
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	LASPO
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	LASSA

	Local Authority Social Services Act 1970




	LEA

	Local education authority




	LGO

	Local government ombudsman
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	Lasting power of attorney




	LPS

	Liberty protection safeguards




	LSCB

	Local Safeguarding Children Boards




	MCA 2005

	Mental Capacity Act 2005




	MHA 1983
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	Mental Health Act 2007
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	Mental Health Review Tribunal
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	RC
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	Race Relations Act 1976




	SAB

	Safeguarding Adults Boards




	SAO

	School attendance order




	SAR

	Safeguarding Adults Review




	SCIE

	Social Care Institute for Excellence




	SCT

	Supervised community treatment




	SEN

	Special educational needs




	SI

	Statutory Instrument




	SOA

	Sexual Offences Act 2003




	SRE

	Sex and relationships education




	SSFA

	School Standards and Framework Act 1998
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	United Kingdom Border Agency




	UNCRC

	UN Convention on the Rights of the Child
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	Youth Justice Board
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PART 1


Legal context of social work practice










Chapters:



	Introduction to law and social work practice	



	Sources of law	



	Courts and law officers	



	Social workers’ role in law	



	The Human Rights Act 1998 and social work practice	



	Equality	
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Chapter 1


 Introduction to law and social work practice








 
Learning objectives


To develop an understanding of the following:



	The legal framework for social work practice.



	The framework for qualification as a social worker.



	Regulation of social work.



	Incorporating an anti-oppressive and anti-discriminatory practice perspective into the study of law.



	The relationship between law and social work practice.



	The skills and knowledge required to work effectively with the law.



	An appreciation of the limitations of law.



	Values which influence social work practice and their link to the law.
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Introduction


In this introductory chapter the relationship between law and social work practice and reasons for the study of law are examined. The discussion begins with consideration of why law has become more prominent in social work education and practice, supported by reference to the framework for social work education. Relevant sections of the Local Authority and Social Services Act 1970 are outlined as the major legal framework that establishes social services departments, with relevant additions from the Children Act 2004. A summary of key legislation relevant to social work practice further demonstrates the dominance of law. The chapter continues with an explanation of some of the key legal concepts for social work practice: confidentiality; accountability; rights, duties and powers and the introduction of key values – partnership, choice, empowerment, anti-discriminatory and anti-oppressive practice – and the extent to which these values are supported by the law.







        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          Relationship between law and practice







The relationship between law and social work practice and the place of law as an element in taught social work programmes continue to be the subject of ongoing debate. Polarised views have developed. Both positions on the relationship between law and social work practice are encapsulated in the following quote:


Deciding when to invoke the law is not a simple matter. Both Blom-Cooper’s (1998) view that the law is the beginning and the finish of any action, and Stevenson’s belief that an ethical duty of care is the mainspring of social work action, distort by over-simplification the reality of practice. Competence in practice, requires both an acknowledgement of the relevance and applicability of the law and also assessment skills inspired by social work values, theoretical knowledge and practice wisdom.
  (Braye and Preston-Shoot, 1990, p. 343)




Law clearly plays an important role in social work practice today. Substantial legislation has been passed in recent years, which has a profound effect on social work practice, notably the Children Acts of 1989 and 2004, the Crime and Disorder Act 1998, the Adoption and Children Act 2002, the Mental Capacity Act 2005 and the Care Act 2014. The understanding of law underpins and provides duties and powers for social work, and understanding the statutory and legal requirements is essential for effective and fair social work practice. Nevertheless, early research has found that social workers were uneasy about acting as statutory agents (Ball et al., 1988) and Jones et al. (1991) found that social workers became stressed when their work brought them into the sphere of law, believing they were considered as having limited credence and status in that field. Furthermore a Social Care Institute for Excellence (SCIE) review suggests continuing unease: ‘. . . social work students and practitioners experience contact with the law and legal system as stressful’ (Braye and Preston-Shoot, 2005).


Clearly it is not sufficient for instruction concerning pieces of legislation relevant to social work practice, such as the Children Act 1989, to be delivered without reference to contemporary social work practice and the incorporation of social work values relating to oppression, service users’ rights and discrimination. Good, ethical social work practice is of much greater complexity than simply executing prescribed duties under legislation. Questions of interpretation and application of legislation are not confined to lawyers. The law attempts to balance apparently conflicting principles and practices which must be applied by social workers, and key legal judgments have dealt with the relationship between the law and social work practice. For example, R v Gloucestershire County Council, ex parte Barry [1997] 2 All ER 1, concerned the extent to which social workers, in exercising a duty to assess disabled people for support services, can take a local authority’s resources into account. Another decision made it clear that where legal remedies are available they must be applied proportionately, as in where a supervision order was made, as a proportionate response to the circumstances of the case rather than the care order applied for: Re O (A Child) (Supervision Order: Future Harm) [2001] EWCA Civ 16. Inappropriate use of legal powers is potentially dangerous and has proved damaging to the social work profession in the past.
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Preston-Shoot et al. (1998) argue that the role of law now has a ‘centrality, preeminence . . . within social work practice’. Even so, it is also true that neither child abuse nor delinquency nor other social problems that social workers encounter can simply be legislated away. The effective teaching and learning of social work law must acknowledge the relevance and application of law, but that needs to be set against a context of social work values, principles and practice skills. Taking this approach, it is argued that a new academic discipline has emerged, that of ‘social work law’.


As far back as the mid-1980s there was significant media interest in social work, with particular emphasis on social workers’ apparent lack of knowledge of law and legal procedures arising from a number of significant child abuse inquiry reports. Since then rules and regulations for social work education and qualification have increasingly called for students to be able to demonstrate understanding and application of legislation to social work practice. There is an expectation that, to be legally competent, a social worker must be able to apply relevant law to factual situations and not simply regurgitate its provisions in the abstract. Knowing which action a social worker might take in response to an emergency, or how a social worker might present materials to a court, requires understanding of the relationship between law, ethics and social work practice. Legal knowledge needs to be integrated with other social work knowledge and skills for effective practice. Social workers need to be legally literate.


Understanding and application of law in social work practice is now addressed within the degree framework for social work qualification.







        

      

    


      
        
          
The qualifying framework


The current social work qualification, a degree in social work, was introduced in September 2003 as an aspect of the Department of Health’s (DoH) objectives to raise the profile and status of the profession (replacing the Diploma in Social Work (DipSW)). Masters level qualifications in social work are also available at many academic institutions and apprenticeship routes are being developed. There are also a number of fast-track programmes including Step-Up to Social Work, and Frontline for children and families social work and Think Ahead for mental health social work. The degree incorporates an emphasis on practical application of skills and knowledge, including legally based skills and knowledge. To support this, students spend a minimum of 200 days in practice and, increasingly, the expertise of service users and carers and experts by experience is actively involved in shaping and delivering degree programmes.  


The Professional Capabilities Framework (PCF) developed by the Social Work Reform Board (currently vested with the British Association of Social Workers (BASW)) and  the Qualifying Education and Training Standards 2021 published by Social Work England (SWE), currently the specialist body regulating social workers in England and equivalent counterparts, Social Work Scotland for Scotland, Northern Ireland Social Care Council (NISCC) in Northern Ireland and Social Care Wales, address the requirement to study law as part of the social work qualification. In addition, the Quality Assurance Agency Subject Benchmark Statement (2019) applies. It will be necessary to become familiar with these requirements in their entirety during the qualification process and to be continually aware of the requirements as they inform practice. Here, the focus is on how these requirements impact on social work and the law, and on identifying those requirements of most obvious application.
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Education and Training Standards


The Education and Training Standards published by SWE, updated in 2021, provide guidance on qualifying education and training standards against which SWE assesses and approves social work education and training courses. The six standards areas include: admissions, learning environments, course governance, curriculum assessment, student support and level of qualification to apply for entry onto the register. In addition, SWE provides guidance on social workers’ professional standards which are the threshold standards necessary for safe and effective practice. 


The professional standards are organised into six categories setting out what social workers in England must know, understand and be able to do, including:



	Promote the rights, strengths and wellbeing of people, families and communities. 



	Establish and maintain the trust and confidence of people.



	Be accountable for the quality of practice and the decisions made. 



	Maintain and continue professional development.



	Act safely, respectfully and with professional integrity. 



	Promote ethical practice and report concerns. 










        

      

    


      
        
          
Professional Capabilities Framework


The PCF describes capabilities of social workers at all stages of their career, beginning from the point of entry to training to strategic social worker. It has nine domains applicable to all roles and settings, effective throughout an individual’s social work career. Knowledge, understanding and application of law feature significantly throughout the domains. For example, the ‘Values and Ethics’ domain (2) requires social workers to be knowledgeable about the value base of their profession, its ethical standards and relevant law.


The domains are reproduced below, as refreshed in 2018. Specific references to the need to study law are highlighted.







 

1. PROFESSIONALISM – Identify and behave as a professional social worker, committed to professional development



Social workers are members of an internationally recognised profession. Our title is protected in UK law. We demonstrate professional commitment by taking responsibility for our conduct, practice, self-care and development. We seek and use supervision and other professional support. We promote excellent practice, and challenge circumstances that compromise this. As representatives of the profession, we safeguard its reputation. We are accountable to people using services, the public, employers and the regulator. We take ethical decisions in the context of multiple accountabilities.
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2. VALUES AND ETHICS – Apply social work ethical principles and values to guide professional practice



Social workers have an obligation to conduct themselves and make decisions in accordance with our Code of Ethics. This includes working in partnership with people who use our services. We promote human rights and social justice. We develop and maintain our understanding of the value base of our profession throughout our career, its ethical standards and relevant law.



3. DIVERSITY AND EQUALITY – Recognise diversity and apply anti-discriminatory and anti-oppressive principles in practice



Social workers understand that diversity characterises and shapes human experience and is critical to the formation of identity. Diversity is multi-dimensional and includes race, disability, class, economic status, age, sexuality, gender (including transgender), faith and belief, and the intersection of these and other characteristics. We understand that because of difference, and perception of difference, a person’s life experience may include oppression, marginalisation and alienation as well as privilege, power and acclaim. We identify this and promote equality.



4. RIGHTS, JUSTICE AND ECONOMIC WELLBEING – Advance human rights and promote social justice and economic wellbeing



Social workers recognise and promote the fundamental principles of human rights, social justice and economic wellbeing enshrined in national and international laws, conventions and policies. These principles underpin our practice and we use statutory and case law effectively in our work. We understand and address the effects of oppression, discrimination and poverty. Wherever possible, we work in partnership with people using services, their carers and families, to challenge inequality and injustice, and promote strengths, agency, hope and self-determination.



5. KNOWLEDGE – Develop and apply relevant knowledge from social work practice and research, social sciences, law, other professional and relevant fields, and from the experience of people who use services



We develop our professional knowledge throughout our careers and sustain our curiosity. As a unified profession, we develop core knowledge that relates to our purpose, values and ethics. We also develop specific knowledge needed for fields of practice and roles. Our knowledge comes from social work practice, theory, law, research, expertise by experience, and from other relevant fields and disciplines. All social workers contribute to creating as well as using professional knowledge. We understand our distinctive knowledge complements that of other disciplines to provide effective services.



6. CRITICAL REFLECTION AND ANALYSIS – Apply critical reflection and analysis to inform and provide a rationale for professional decision-making



Social workers critically reflect on their practice, use analysis, apply professional judgement and reasoned discernment. We identify, evaluate and integrate multiple sources of knowledge and evidence. We continuously evaluate our impact and benefit to service users. We use supervision and other support to reflect on our work and sustain our practice and wellbeing. We apply our critical reflective skills to the context and conditions under which we practise. Our reflection enables us to challenge ourselves and others, and maintain our professional curiosity, creativity and self-awareness.
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7. SKILLS AND INTERVENTIONS – Use judgement, knowledge and authority to intervene with individuals, families and communities to promote independence, provide support, prevent harm and enable progress



Social workers engage with individuals, families, and communities, working alongside people to determine their needs and wishes, and what action may be helpful. We build productive working relationships and communicate effectively. Using our professional judgement, we employ appropriate interventions, promoting self-determination, support, protection and positive change. We develop and maintain skills relevant to our roles. We understand and take account of power differentials and use our authority appropriately. We evaluate our own practice and its impact, and how we improve outcomes for those we work with.



8. CONTEXTS AND ORGANISATIONS – Engage with, inform, and adapt to changing organisational contexts, and the social and policy environments that shape practice. Operate effectively within and contribute to the development of organisations and services, including multi-agency and inter-professional settings.



Social workers are informed about and pro-actively respond to the challenges and opportunities that come from changing social, policy and work contexts. We fulfil this responsibility in accordance with our professional values and ethics, as individual and collective professionals and as members of the organisations in which we work. We collaborate, inform and are informed by our work with other social workers, other professions, individuals and communities.



9. PROFESSIONAL LEADERSHIP – Promote the profession and good social work practice. Take responsibility for the professional learning and development of others. Develop personal influence and be part of the collective leadership and impact of the profession.



We achieve this through diverse activities which may include: advancing practice; supervising; educating others; research; evaluation; using innovation and creativity; writing; using social media positively; being active in professional networks and bodies; contributing to policy; taking formal leadership/management roles. We promote organisational contexts conducive to good practice and learning. We work in partnership with people who use services and stakeholders in developing our leadership and aims for the profession.
















        

      

    


      
        
          
QAA Benchmarks


Students will be expected to demonstrate knowledge before award of a degree, which is to include:


The significance of legislative and legal frameworks and service delivery standards, including on core social work values and ethics in the delivery of services which support, enable and empower, and the relationship between human rights enshrined in law and the moral and ethical rights determined theoretically, philosophically and by contemporary society via the complex relationships between justice, care and control in social welfare and the practical and ethical implications of these, including their expression in roles as statutory agents in diverse practice settings and in upholding the law in respect of challenging discrimination and inequalities.




                
                    8
                
            








In summary, the study of law as part of a social work programme can be broken down into three component parts:



	As a structure within which social workers must practise, in many cases giving evidence in court or providing reports for court. Awareness of court procedures and the roles of others within the justice system may help to ease the anxiety and unease which often accompany this area of practice, and make contact with legal advisers and others in the legal process more effective. Working knowledge of the court system will also enable a social worker to advise and provide support to a service user facing court proceedings.


	Law as the instrument which gives social workers licence to practise through legal powers, duties and limitations, e.g. the duty to investigate suspicion of abuse, the power to provide support services. An understanding of how law develops and the various sources of law, policy and procedure and accountability.


	The need to have an understanding of legal issues which service users may face even though there may not be a direct social work responsibility involved in the issue, e.g. legal remedies for domestic violence.





Following qualification, Knowledge Statements set out what a social worker should know and be able to do by the end of their Assessed and Supported Year in Employment (ASYE). These statements include legal literacy requirements. For example, the Knowledge and Skills Statement for Social Workers in Adult Services (DH, 2015) stipulates that: ‘Social workers must have a thorough knowledge and understanding of the Mental Capacity Act (MCA) and Code of Practice and be able to apply these in practice’.


Further, the Post-qualifying standard: knowledge and skills statement for child and family practitioners (DfE, 2018) requires social workers to be able to: ‘Use the law, regulatory and statutory guidance to inform practice decisions. Take into account the complex relationship between professional ethics, the application of the law and the impact of social policy on both.’







        

      

    


      
        
          
Regulation of social work


The Health and Social Care Act 2012 abolished the General Social Care Council and vested responsibility for regulation of social work in the Health and Care Professions Council (HCPC) (alongside 15 other health and care professions). Established under the Children and Social Work Act 2017, SWE became responsible for the regulation of social workers in England towards the end of 2019. 


The regulatory functions in relation to social work are:



	Keeping the register of social care workers.



	Determining standards of education and training required as a condition of registration.



	Giving advice about standards of conduct and performance.





Fitness to practice is assessed by SWE ensuring social workers have the skills, knowledge, character and health to practice as a social worker safely and effectively without restriction.


It is possible for a person to be removed from the register, and there is a right of appeal against removal to the First Tier Tribunal (Care Standards). This process and its relation to the Protection of Children Act list (see further in Chapter 9) was considered by the Care Standards Tribunal in Arthurworrey v Secretary of State for Education and Skills [2004] EWCST 268 (PC). The applicant, Lisa Arthurworrey, was employed as a social worker by Haringey Council and was allocated the case of Victoria Climbié in 1999. She subsequently gave evidence at the public inquiry into Victoria’s death. Following an internal review panel Part 8 inquiry at Haringey, she was suspended from duty and the Council referred her to the Protection of Children Act (PCA) list. She successfully appealed against inclusion on the list and her name was removed from the list. The tribunal had to consider whether, under the Protection of Children Act 1999, she was guilty of misconduct that harmed a child or placed a child at risk of harm, and unsuitable to work with children (s. 4(3) PCA 1999). Such cases would now fall within the Safeguarding Vulnerable Groups Act 2006. Misconduct can include omissions. The 11 particulars of misconduct presented to the tribunal included failure to conduct a proper interview with Ms Kouao (Victoria’s aunt); failure to complete all the tasks required of her and identified at a strategy meeting and failure to make contact or to take adequate steps to make contact with Victoria.
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The tribunal considered the definition of misconduct and noted the need to consider the context in which the individual was working, including levels of support and supervision. In considering whether her actions amounted to misconduct, the tribunal considered five factors which were relevant to all of the allegations: experience, training, complexity of the case, the question of supervision and the office environment. The tribunal found no misconduct and, while as a result it did not have to decide on suitability to work with children, it commented that Ms Arthurworrey was a suitable person to work with children, describing her as a ‘straightforward and caring individual who has fully acknowledged the mistakes she made in connection with this case’.


As to the use of POCA (the Protection of Children Act list of adults considered unsuitable to work with children), the tribunal made it clear that to list an individual for ‘professional mistakes should be an unusual occurrence, to be used only in the most clear cut cases’. It suggested that the procedure to remove an individual from the register is the preferable route in cases of mistakes and poor professional practice. The concluding comments of the tribunal were: ‘The message that we wish to make beyond the particular case that we have been considering is that Government must ensure that social workers are better trained, better resourced, and better supervised. In this way, it is hoped that the tragedy of Victoria will not be repeated.’ 


Where concerns about conduct arise, a social worker may be required to appear before the conduct committee. The social worker may be removed from the register or a suspension order or admonishment (caution) may be made. Conduct has included forming inappropriate relationships with clients; being abusive to colleagues and failure to follow child protection procedures, thereby placing a young person at risk.


Cases are reported on the SWE website, including examples of social workers being struck off or receiving a caution for overclaiming mileage; falsely recording client appointments that didn’t take place; obtaining a controlled drug from an employer for personal use; sending documents including reports, court statements and assessments to a personal email account; being convicted for drink driving and failing to make case recordings in a timely manner. 


Such decisions have consistently reinforced the importance of accurate and up-to-date record keeping as a central feature of social work practice. Social work evidence in the form of records and reports supports appropriate decision-making in court when judges are faced with difficult decisions that require comprehensive analysis. For example, in A Local Authority v M & Ors [2017] EWFC B66, His Honour Judge Simon Wood commented (Para. 112):


The court has had to consider this very carefully and anxiously, and it has not been an easy judgment call to make, but the court was impressed by the social work evidence it has heard: SW has invested a great deal, and rightly so, in this case. As she said, she has gone above and beyond. Unusually, I have set out most of her oral evidence in the course of giving this judgment because it was so direct in relevance, it was so focused and it was very thoughtful and reflective, all borne of significant experience. 
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Not only does accurate and up-to-date record keeping support smooth practice and the justification for intervening in the lives of individuals and their families, but records may be important for individuals involved in the care process at a later date. For example, care leavers may request access to records to help them make sense of their lives and to learn more about the circumstances in which they grew up. 








Protection of title


It is an offence for a person to use the title ‘social worker’ or imply that they are a qualified social worker if they are not registered with SWE.







        

      

    


      
        
          
Legal framework of social work


The statutory context of social work is provided by the Local Authority Social Services Act 1970 (LASSA) (as amended). The Act establishes the authorities which have social services functions as county councils, metropolitan and London boroughs and unitary authorities, but not district councils, and contains a list in Sch. 1 (updated regularly) of the permitted actions or functions of social services authorities.


Section 7 of the LASSA 1970 contains a number of important provisions. It provides for the Secretary of State to produce directions for the exercise of social services functions (discussed further in Chapter 2); establishes complaints procedures (discussed further in Chapter 4); contains the power for the Secretary of State to require an inquiry into social services functions (discussed in Chapter 9); and provides for the default powers of the Secretary of State (see Chapter 4). The LASSA 1970 also includes a requirement to appoint a Director of Children’s Services for each children’s services authority, and a Director of Adult Social Services (DASS); in addition a lead member (councillor) must be appointed for each area, a social services committee must be established and adequate staff to deliver social services functions must be secured.


Adequacy of staffing levels is a matter for debate in the current climate of under-resourced local authorities, increasing responsibilities of social services and heavy caseloads carried by individual social workers. It would not be surprising to see this issue raised via judicial review proceedings or as an aspect of a human rights challenge. While ‘adequacy’ is a difficult term to define, extreme staff shortages, excessive caseloads and unallocated cases would be difficult to defend. R v Hereford and Worcester County Council, ex parte Chandler (1992) (unreported) was a case where leave for judicial review was granted, one of the grounds being that C had not received the one-to-one service he required because the authority had inadequate staff in breach of its s. 6 duty. The case was settled before hearing by providing the service and compensation. This issue has been formally recognised by Lord Laming in ‘The Protection of Children in England: A Progress Report’ (DCSF, 2009), prepared following the ‘baby P’ case, in which he recommended that the Social Work Task Force should: ‘develop national guidelines setting out maximum caseloads of children in need and child protection cases, supported by a weighting mechanism to reflect the complexity of cases, that will help plan the workloads of children’s social workers’. 







        

      

    


      
        
          Summary of key legislation impacting on social work practice and defining service user groups







General
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	Local Authority Social Services Act 1970 



	Local Government Act 1972 



	Interpretation Act 1978



	Housing Act 1996



	Data Protection Act 2018 



	Human Rights Act 1998 



	Access to Justice Act 1999



	Immigration and Asylum Act 1999 



	Public Interest Disclosure Act 1998 



	Freedom of Information Act 2000 



	Local Government Act 2000



	Nationality, Immigration and Asylum Act 2002 



	Homelessness Act 2002



	Homelessness Reduction Act 2017 



	Housing Act 2004



	Civil Partnership Act 2004 



	Gender Recognition Act 2004



	Domestic Violence, Crime and Victims Act 2004 and Amendment Act 2012 



	Safeguarding Vulnerable Groups Act 2006


	Health and Social Care Act 2008 



	Equality Act 2010



	Legal Aid, Sentencing and Punishment of Offenders Act 2012 



	Welfare Reform Act 2012



	Protection of Freedoms Act 2012 



	Health and Social Care Act 2012 



	Marriage (Same Sex Couples) Act 2013 



	Welfare Reform and Work Act 2016 



	Children and Social Work Act 2017



	Civil Partnerships, Marriages and Deaths (Registrations) Act 2019



	Divorce, Dissolution and Separation Act 2020



	Domestic Abuse Act 2021



	Nationality and Borders Act 2022











Legislation relating to children and young persons



	Children and Young Persons Acts 1963 and 1969



	Family Law Reform Act 1969



	Child Abduction Act 1984



	Children Act 1989



	Human Fertilisation and Embryology Act 1990



	Education Act 1996



	Family Law Act 1996



	Children (Leaving Care) Act 2000



	Special Educational Needs and Disability Act 2001
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	Adoption and Children Act 2002



	Children Act 2004



	Children and Adoption Act 2006



	Childcare Act 2006



	Children and Young Persons Act 2008



	Academies Act 2010



	Child Poverty Act 2010



	Children, Schools and Families Act 2010



	Children and Families Act 2014











Legislation relating to adults’ services



	Mental Health Act 1983 



	Care Standards Act 2000 



	Mental Capacity Act 2005 



	Mental Health Act 2007 



	Care Act 2014



	Mental Capacity (Amendment) Act 2019


	Carers Leave Act 2023











Criminal justice legislation



	Bail Act 1976



	Police and Criminal Evidence Act 1984



	Public Order Act 1986



	Criminal Justice Act 1991



	Probation Service Act 1993



	Criminal Justice and Public Order Act 1994



	Sex Offenders Act 1997



	Protection from Harassment Act 1997



	Crime and Disorder Act 1998



	Youth Justice and Criminal Evidence Act 1999



	Criminal Justice and Court Services Act 2000



	Powers of Criminal Courts (Sentencing) Act 2000



	Sexual Offences Act 2003



	Anti-social Behaviour Act 2003



	Criminal Justice and Immigration Act 2008



	Policing and Crime Act 2009



	Crime and Security Act 2010



	Anti-social Behaviour, Crime and Policing Act 2014



	Modern Slavery Act 2015



	Serious Crimes Act 2015



	Criminal Justice and Courts Act 2015


	Sentencing Act 2020



	Police, Crime, Sentencing and Courts Act 2022
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The above summary does not include all legislation which a social worker may encounter in everyday practice. It is, however, a selection of some of the more important pieces of legislation that directly impact on social work practice. There are also areas of overlap as some pieces of legislation could apply, for example, to children and adults, e.g. the Mental Health Act 1983, though it tends to be associated more with adult service users. The amount of legislation relevant to adults has reduced drastically as the Care Act 2014 repeals and replaces several pieces of legislation, e.g. the National Health Service and Community Care Act 1990.







        

      

    


      
        
          
Limitations of law


While accepting that law shapes social work practice and provides social workers with powers and duties, it is also necessary to appreciate the limitations of the law.



	Law will not always provide clear direction – rather it sets boundaries for practice, and there is often a huge discretion on ways to practise within those limits (this may also be seen as an advantage).



	Particular provisions are often open to interpretation and may appear unclear. Sometimes it is necessary to ‘wait and see’ until case law clarification is produced, e.g. case law on meaning of ‘significant harm’.



	Discrete laws may appear to be in conflict with each other.



	Law may not keep pace with practice developments, e.g. greater openness in adoption was not anticipated in the Adoption Act 1976 (AA 1976), but the need to consider contact was incorporated into the Adoption and Children Act 2002.



	Legal language may not be updated to reflect terms adopted in practice.



	There are gaps in the law. An example of this is the lack of powers to intervene beyond investigation in adult protection.



	Law may not help a social worker decide when to act; that may be a matter of risk assessment.



	Law may appear to be discriminatory itself, e.g. restriction on voting rights for detained patients under the Mental Health Act 1983, or may be applied in a discriminatory fashion, e.g. police discretion to stop-and-search exercised disproportionately to include high numbers of young black men (Macpherson, 1999).



	Law is reactive rather than proactive – with the exception perhaps of the Human Rights Act 1998, English law tends to react to situations that have occurred, by punishing or providing a remedy, rather than setting out codes of behaviour.



	The law can seem to be a bureaucratic machine, concerned more with processing forms accurately and following procedures than dealing with the central issue in a case. This approach is partly due to the need to follow principles of natural justice and for justice to be seen to be done.



	Law is often outpaced by culture – a good example is the exponential development of digital technology leaving law to play catch up when deciding how best to regulate new technologies and keep people safe. 
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          Key legal concepts






        

      

    


      
        
          
Confidentiality


The BASW Code of Ethics includes a section on ‘Sharing information appropriately’ as an aspect of confidentiality within guidance on practising ethically as a social worker. 







Social workers should make decisions about sharing information legally and ethically. They should ensure that they protect privacy and confidentiality across agencies and professions but also that they share information professionally where it is necessary and required by law. 

Social workers need to explain the nature of that confidentiality to people with whom they work and any circumstances where confidentiality must be waived should be made explicit. Social workers should identify dilemmas about confidentiality and seek support to address these issues. 

Social workers should recognise that the use of digital technology and social media may impact on ethical practice, including privacy, confidentiality and conflicts of interest. Social workers need to take steps to ensure they have the appropriate knowledge of technology to protect themselves and the people they are working with. 
 (3.5 BASW (2021))









As a starting point in any discussion on confidentiality the social worker can draw guidance from the above statement. It is clear that a presumption of confidentiality of information surrounds much of the work of a social worker but also that there are exceptions which will displace the presumption. Without any principle of confidentiality the extent to which individuals would be prepared to share sensitive and private information would be limited, frustrating the objectives of many areas of social work. An absolute guarantee of confidentiality should never be given to a service user, however, as there are circumstances where the law and good practice require information to be shared. A further qualification is necessary here in that, where it becomes apparent that information of a confidential nature needs to be shared, this should be carried out with sensitivity and limited to the minimum number of people/agencies necessary. In many situations, if information needs to be shared, the first step will be to ask for permission from the service user or other person who provided the information. As any duty of confidentiality is owed to that person, then once consent is obtained, assuming the individual has the capacity to consent, there should be no concerns about breach of confidentiality provided the information is disclosed in an appropriate way. For example, permission to disclose information to another professional would not justify disclosure to the press. The legal basis which supports confidentiality and is relied upon to justify non disclosure is ‘public interest immunity’. For example, in an early case, D v NSPCC [1978] AC 171, the House of Lords ruled that the identity of someone who had alleged a child had suffered abuse could not be revealed to the child’s parents. The information was immune from disclosure.


Advances in technology and greater usage of social media present additional challenges to good practice in upholding confidentiality and appropriately sharing information. The Code notes: 


Social workers should recognise that the use of digital technology and social media may impact on ethical practice, including privacy, conﬁdentiality and conﬂicts of interest. Social workers need to take steps to ensure they have the appropriate knowledge of technology to protect themselves and the people they are working with.



It may not be possible to maintain confidentiality in the following circumstances.



                
                    15
                
            








Statutory duty


Under a limited number of pieces of legislation there is a statutory duty to disclose information. Currently, relevant statutes are the Prevention of Terrorism Act 2005, the Public Health Acts, the Road Traffic Acts, the Misuse of Drugs Act 1971 and the Police and Criminal Evidence Act 1984 (PACE). The relevant legislation applies to very specific circumstances, and it would be appropriate to obtain legal advice before disclosing on this basis.


Crime and Disorder Act 1998


This legislation is dealt with separately because it contains a section which gives permission for disclosure but does not contain a duty to disclose. Section 115 provides that:







 
s. 115



	
(1) Any person who, apart from this subsection, would not have power to disclose information—



		
(a)  to a relevant authority; or





		
(b)  to a person acting on behalf of such an authority,







	shall have power to do so in any case where the disclosure is necessary or expedient for the purposes of any provision of this Act.




(CDA 1998)










Relevant authority includes the police, health authorities, probation and other local authorities.


Interest of the subject


Professionals will often have to share information about an individual in the best interests of that person. This is at the heart of multi-disciplinary work and is supported by a number of official documents. For example, ‘Working Together’ (DfE, 2023) states, in the section on sharing information (Para. 31):



Fears about sharing information must not be allowed to stand in the way of the need to promote the welfare, and protect the safety, of children, which must always be the paramount concern. To ensure effective safeguarding arrangements:


•   all organisations should have arrangements in place which set out clearly the processes and the principles for sharing information . . .


•   all practitioners should not assume that someone else will pass on information that they think may be critical to keeping a child safe . . .


•  UK GDPR provides a number of bases for sharing personal information. It is not necessary to seek consent to share information for the purposes of safeguarding and promoting the welfare of a child provided that there is a lawful basis to process any personal information required.




(See also Re G (A Minor) [1996] 2 All ER 65.) The emphasis must be on sharing relevant information with appropriate professionals who are likely to work with or have an interest in, for example, the protection of a child. The same principle can be applied to the conduct of a child protection conference. ‘Working Together’ acknowledges that the consequences of failing to share information properly can be grave, ‘Rapid reviews and child safeguarding practice reviews have highlighted that
 missed opportunities to record, understand the significance of, and share information in a timely manner can have severe consequences for children’ (Para. 28).
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DfE guidance, ‘Information sharing: advice for practitioners providing safeguarding services’ (2018) aims to provide some clarification of this difficult area. The guidance is applicable across child and adult social work and includes: seven golden rules of information sharing; a mythbuster; core guidance on sharing information, including a checklist and flowchart; good practice illustrations and further guidance on legal issues.








Public interest


There may be occasions where the public interest outweighs the subject’s interest in maintaining confidentiality, especially where there is a real threat of harm to others. It is a balancing exercise. In W v Egdell [1989] 1 All ER 1089, a psychiatric report was disclosed to the Home Secretary on the basis that the public interest in the appropriate authorities being made aware of the ‘dangerousness’ of a patient outweighed the duty of confidentiality to the patient.








Court order


The need for justice in every case that reaches court provides the public interest to justify disclosure of confidential material in court proceedings. There is a duty to provide all relevant information to the court (whether or not it supports the social worker’s argument). Rules of disclosure also mean that most relevant information, including statements, will be exchanged by the parties prior to the hearing. Information which becomes part of the court proceedings in this way cannot be disclosed to anyone beyond the parties to the case without the court’s permission. For example, in child protection proceedings the court may authorise disclosure of material which is necessary to enable an expert to conduct an assessment of the child; or for use in criminal proceedings if prosecution of an alleged perpetrator is being considered. The court will order disclosure in other circumstances, for example to a professional body, if it is in the public interest to protect the public from a member of the profession upon a question as to suitability or misconduct.


(The provisions of the Data Protection Act 2018 and the Freedom of Information Act 2000 are discussed in detail in Chapter 4.)







        

      

    


      
        
          
Accountability


Accountability in social work practice is an increasingly significant yet complex area. A social worker may be accountable on a number of levels. At the very least, accountability lies to the Social Services Authority in its role as employer and also as holder of the social services functions that are delegated to social workers acting as agents of the authority. Correspondingly, the local authority is liable for the actions of its employees. Only when acting as an approved mental health professional does a social worker acquire individual liability for action. In addition, a social worker must be accountable to the service user, in that it is possible to explain and justify why particular decisions are made. This accountability may be tested via the Local Authority Complaints System if a service user is dissatisfied, by complaint to the local government ombudsman (LGO) and ultimately by invoking judicial review procedures or action against a public authority under the Human Rights Act 1998. Other formal processes, including the functions of registration and inspection, support the notion of accountability, and in specified areas there is a duty to consult with service users. In cases involving statutory responsibilities towards children, accountability is to the child who is the subject of the case. There are circumstances where the social worker effectively works as an officer of the court and is accountable to the court, e.g. when directed to prepare and present a report or to comply with an undertaking or to follow the court’s directions as to supervision of contact. Beyond those clear instances, accountability may also lie to team managers, section heads, practice teachers, the university or other institutions during prequalification placements.


(The issue of local authority liability in tort is discussed in the context of challenging decisions in Chapter 4.)
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Inspection and regulation


Performance of public services, including social services, is increasingly being monitored through inspection and audit systems as a means of ensuring greater accountability. The role of SWE in relation to social work as a profession has been discussed earlier. The Care Quality Commission (CQC) is the major inspection body with responsibility for inspecting and regulating care homes, hospitals, home care agencies, doctors, dentists, clinics, community and mental health services. Ofsted continues to have responsibility for registration and inspection of children’s services.







        

      

    


      
        
          
Duties and powers


Most social work areas of responsibility defined by legislation may be categorised as either duties or powers.








Duties


Where a duty is imposed by law, social services are obliged to carry it out; it is a mandatory obligation to carry out a particular function. There is no discretion or allowance for shortfall of resources. Breach of a duty could found an action for judicial review. An example is the duty to carry out an assessment of an adult’s needs for care and support under s. 9 of the Care Act 2014. The section reads:







 
s. 9



	
(1)  Where it appears to a local authority that an adult may have needs for care and support, the authority must assess—




		
(a)  whether the adult does have needs for care and support, and




		
(b)  if the adult does, what those needs are.








(Care Act 2014)










The important word is must, which suggests an imperative. As a general rule, where ‘must’ or ‘shall’ appears, a duty is imposed.
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Powers


Where a power is provided, there is an element of discretion. Power provides the authority to act in a particular way but there is scope to decide how to act. An example is the power in Para. 16 of Sched. 2 to the Children Act 1989 in respect of children looked after by a local authority.







 
Sched. 2



	
(2)  The authority may—




		
(a)  make payments to—




			
(i)  a parent of the child; . . .










in respect of travelling, subsistence or other expenses incurred by that person in visiting the child;


(CA 1989)










The important word is may. The authority may act in a particular way; they have a discretion but are not under an obligation. Guidance may be issued, which assists the interpretation of powers.


In some provisions what appears to be a duty is in effect softened by use of terms such as ‘as far as is reasonably practicable’, introducing some leeway into the obligation. The word ‘responsibility’ is sometimes used loosely to refer to duties and powers and in so doing suggests a rather fuzzy position. If there is a duty or power contained in legislation, it is preferable to talk in those terms and be clear about the distinction between the two and the consequences. The circumstances where it would be appropriate to refer to responsibilities are in respect of a professional’s ethical code, or in relation to agency policies which cover matters other than those set out in legislation.







        

      

    


      
        
          
Rights


The term ‘rights’ is open to wide interpretation, ranging from moral rights in the widest sense, through civil, political and cultural rights to a rather more restrictive interpretation of rights as something that an individual is legally entitled to. Unlike other countries which have a formal written constitution, often based on a Bill of Rights, UK law tends not to be expressed in positive rights. Rather it takes a more negative and reactive stance so that it is fair to assume that a person has the right to act in a particular way unless the law expressly prohibits it. This position may change over the years: it has been suggested that the introduction of the Human Rights Act 1998 will result in a rights-based culture and accessible avenues in which challenges can be brought if rights are infringed.


In social work, rights which have already been clearly incorporated into law include:



	The right to an assessment for care and the right of a carer for an assessment of their needs to provide care under the Care Act 2014.



	The right not to be discriminated against in specified circumstances, e.g. provision of goods and services on specified grounds known as protected characteristics, including race, sex and disability.



	The right of a child (if of sufficient understanding to make an informed decision) to refuse a medical or psychiatric examination under the Children Act 1989.



	The right of access to information held about you under the Data Protection Act 2018.





(Chapters 7 and 16 include discussion of children’s rights and the rights of vulnerable adults, particularly in cases where capacity is limited.)
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Values


It is crucial to recognise that the law does not exist in a vacuum. Each day social workers make numerous difficult decisions relating to the lives of service users. Law is one of many factors that will be balanced in arriving at an appropriate decision reflecting good social work practice. A value system is an essential prerequisite for making such decisions. It is also appropriate for use of law to be informed by a framework of values. Values may influence which route to follow if there are a range of legal options available, e.g. the choice between removing a child or an adult from home if child abuse is suspected, or even whether it is appropriate to have recourse to law at all, recognising that the law itself has deficiencies.


It may be argued that some social work values directly conflict with the objectives of available law. For example, it is difficult to reconcile the values of anti-discriminatory and anti-oppressive practice with some of the terminology utilised in the Mental Health Act 1983 and its tendency to define and categorise individuals by reference to one characteristic, their medical diagnosis of mental health. Conversely, there will be cases where the law can be used directly to support values. For example, it may be empowering for an individual who has been abused to have direct recourse to the Domestic Abuse Act 2021 and to obtain an injunction removing the abuser from the household. It may also be argued that certain values that are often closely associated with social work are actually enshrined within legislation. For example, Art. 14 of the European Convention on Human Rights, the right not to be discriminated against, supports the social work value encapsulated in the Code of Ethics, i.e. recognising ‘the value and dignity of every human being irrespective of origin, race, status, sex, sexual orientation, age, disability, belief or contribution to society’.


Social care legislation is increasingly including statutory principles as explicit statements of the values underpinning the legislation. The Mental Capacity Act Code of Practice explains that the principles are:


the values that underpin the legal requirements in the Act. The Act is intended to be enabling and supportive of people who lack capacity, not restricting or controlling of their lives. It aims to protect people who lack capacity to make particular decisions, but also to maximize their ability to make decisions, or to participate in decision-making as far as they are able to do so.
 (Department for Constitutional Affairs, 2007, p. 19)




The effect of personal values should also be acknowledged. It is important constantly to question individual values and consider the effect they have on practice. The position taken on a particular issue will probably be arrived at by the application of a combination of personal values, social work values and legal values, as demonstrated by, for example, the issue of whether a mature person with Alzheimer’s disease should be able to live independently, be cared for by family members or move to residential accommodation. Factors which influence the position taken will include: personal views on whether you would be willing and able to care for a parent in such circumstances or would want to be cared for by your children; the values of empowerment, autonomy and choice and the extent to which a person whose capacity is reduced should enjoy the same rights of autonomy, in the context of risk factors associated with living alone. The legal position includes a duty to provide community care support, and a duty to provide residential accommodation, direct payments, issues of substitute decision-making and management of financial affairs. 
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This example illustrates the complexity of everyday situations social workers will face. An approach based exclusively on either social work values or legal values provides an incomplete picture.







        

      

    


      
        
          
Partnership


Partnership may operate at a number of levels. On at least two levels it is integral to good social work practice.








Service users


Partnership with service users may include working to involve them fully in decision-making processes, whether by provision of appropriate literature and information, advocacy services, etc., or active involvement in, for example, conferences and reviews. The concept of partnership is integral to the philosophy and practice of the Children Act 1989. Yet there is no specific mention of partnership within the Act itself. It features in the Guidance which supports the Act, and may be read into certain provisions, notably, under s. 17, the duty to promote the upbringing of children in need by their families so far as that is consistent with promoting welfare. Whether a true, meaningful partnership can exist between a professional social worker and a service user has been questioned in view of the obvious power imbalance. It may be an objective which is easier to realise in a case where Social Services is providing support to a child in need than in a contested child protection scenario. In the latter case, where the views of the social worker and the parents may be in direct conflict, it is still important that the social worker applies elements of a partnership approach, particularly by keeping lines of communication open, sharing and explaining information and any decisions that have been taken and not adopting an inflexible or adversarial stance. Aldgate (2001) suggests further that some of the key features of partnership with parents are:



	A shared commitment to negotiation and actions concerning how best to safeguard and promote children’s welfare.



	A mutual respect for the other’s point of view.



	Recognising the unequal nature of power between parents and professionals.



	Recognising that parents have their own needs which should be addressed.



	Good communication skills on the part of professionals.



	The establishment of trust between all parties.



	Integrity and accountability on the part of both parents and professionals.



	Shared decision-making.



	A joint recognition of constraints on the services offered.



	A recognition that partnership is not an end in itself.
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Professionals


Another application of partnership may be evident in working relations between different professional groups in an inter-disciplinary framework. The need to work together gained explicit recognition in guidance such as ‘Working Together to Safeguard Children’ (2023) and the Care and Support Statutory Guidance (2018), and the consequences of failure to work together and share information is well documented in a number of child abuse inquiry reports. The Youth Offending Teams (YOTs) established under s. 39 of the Crime and Disorder Act 1998 present a formal template for multi-disciplinary work to prevent youth crime. The Children Act 2004 develops partnership between professionals further. A statutory duty to cooperate with a view to improving children’s well-being is imposed on children’s services authorities and their relevant partners (s. 10). Relevant partners include district councils, police, probation boards, youth offending teams and health authorities. (See further discussion in Chapter 7.) In adults services, ss. 6 and 7 of the Care Act 2014 prescribe general and specific duties of cooperation. The duties apply to cooperation within the different departments of a local authority and extend to relevant partners such as the police. 


Sharing information appropriately is an important aspect of working in partnership. Again the BASW Code of Ethics recognises the challenge and the important link to confidentiality:


Social workers should make decisions about sharing information legally and ethically. They should ensure that they protect privacy and confidentiality across agencies and professions but also that they share information professionally where it is necessary and required by law. 
(3.5 BASW (2021))








        

      

    


      
        
          
Choice


Promoting choice has been recognised as an important value for some time, particularly in the context of adults whose decision-making capacity may be limited. The BASW Code of Ethics identifies the importance of promoting the interests of service users and advises: ‘Social workers should support people to reach informed decisions about their lives and promote their autonomy and independence, provided this does not conflict with their safety or with the rights of others.’


The reality of choice, however, is firmly located in a resources debate. Against a context of adult social care policy which purports to enable people to live independently in their own homes for as long as possible, across the country individuals whose care needs reach a level that costs more to meet in the community than by residential care may feel they have little real choice. Equally, if local authorities cannot recruit sufficient foster carers or prospective adoptive parents then a young person in a care home may struggle to see how he or she can make a positive choice about his or her home.








Empowerment


Social workers may be able to provide support to an individual and empower that person to take action for him or herself to improve circumstances. Working in a very paternalistic manner might be seen as restricting opportunities for empowerment. Promoting empowerment is closely linked to anti-oppressive and anti-discriminatory practice and recognition of rights.
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Anti-discriminatory, anti-oppressive practice


The legal context to anti-discriminatory and anti-oppressive practice can be found in core anti-discrimination legislation and various references in other pieces of legislation (see Chapter 6). Good practice in social work has, however, developed beyond these legal minimum standards for anti-discrimination. Anti-discriminatory, anti-oppressive practice is integral to social work. Again, the 3.5 BASW Code of Ethics updated 2021 provides direction:


Social workers should promote and contribute to the development of positive policies, procedures and practices which are anti-oppressive and empowering. They should respect people’s beliefs, values, culture, goals, needs, preferences, relationships and affiliations. Social workers should recognise their own prejudices to ensure they do not discriminate against any person or group. They should ensure that services are offered and delivered in a culturally appropriate manner.



This is an area where the role of law has been questioned, in particular because, although the aim of early anti-discriminatory legislation was to alter entrenched attitudes and promote change, is it possible for the law, with its focus on dealing with individual problems, and which itself has been charged with discriminatory practice, to be an instrument of social change? A simple evaluation of the effectiveness of the legislation would suggest that, whilst the legislation and the work of the Equality and Human Rights Commission has broken down some barriers, much systematic discrimination still continues. It is important, however, for social workers to have a basic understanding of anti-discrimination legislation, as there may be circumstances where clients encounter discrimination and may seek their social worker’s advice.


In addition, social workers have a legal obligation to comply with the law, and social work actions themselves may be covered by anti-discriminatory legislation. At this stage, it is important to be aware of the following central provision of the Equality Act 2010, which supports the need to promote anti-discriminatory and anti-oppressive practice.







 
s. 149



	
(1)  A public authority must, in the exercise of its functions have due regard to the need to—




		
(a)  eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by this Act;





		
(b)  advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it;





		
(c)  foster good relations between persons who share a relevant protected characteristic and persons who do not share it.








(Equality Act 2010)










This public sector equality duty applies to all of the nine protected characteristics of the Equality Act.


Further support may be drawn from the Human Rights Act 1998. Section 6 of the 1998 Act imposes a duty on public authorities to act in compliance with the articles of the European Convention, including Guide on Article 14 of the European Convention on Human Rights and on Article 1 of Protocol No. 12 to the Convention, European Court of Human Rights, 31 August 2022, Art. 14, which reads:
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Art. 14


The enjoyment of the rights and freedoms in this Convention shall be secured without discrimination on any ground such as sex, race, colour, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.


(ECHR)










This article clearly envisages discrimination on a wider range of grounds than covered by our existing legislation. Although it is currently limited to discrimination in the enjoyment of rights set out under the Convention, the introduction of a free-standing discrimination article is possible in the future.


Other specific provisions in legislation direct anti-discriminatory practice. For example, s. 22(5) of the Children Act 1989 requires that, in making placement decisions, due consideration be given to a child’s religious persuasion, racial origin and cultural and linguistic background.


The structures and provisions of the English legal system can themselves be viewed as disempowering and discriminatory. It is thus essential to deal proactively with issues of equal opportunities. All legislation employs the male pronoun, though under the Interpretation Act 1978 ‘he’ is intended to include ‘she’. Unless directly quoting from legislation, it is important to avoid talking in a way which might be construed as sexist and explain the above reasoning if it is necessary for the sake of accuracy. Other ‘discriminatory’ language has featured in legislation such as the National Assistance Act 1948 which referred to the ‘deaf and dumb’ (now revoked). 


It is important in acknowledging the limitations of law to recognise that law will not always provide the answers: e.g. in discrimination issues, practice developments have progressed more rapidly than law. Such an approach encourages critical awareness and may reassure those who feel that legal solutions are being imposed on their practice at the expense of other interventions more traditionally associated with social work, which are therapeutically based.







        

      

    


      
        
          
Formal guidance on values and principles


There are examples of value frameworks, sometimes expressed as principles in both legislation and policy guidance.


The Mental Capacity Act 2005 includes in s.1 general principles to be followed in relation to individual capacity. The inclusion of principles in a piece of legislation is significant and the principles referred to support good practice.
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s. 1


The principles



	
(1)  The following principles apply for the purposes of this Act.





	
(2)  A person must be assumed to have capacity unless it is established that he lacks capacity.



	
(3)  A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.



	
(4)  A person is not to be treated as unable to make a decision merely because he makes an unwise decision.



	
(5)  An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.



	
(6)  Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action.






(MCA 2005)
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