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HOW TO USE THIS BOOK

Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question-answering skills and techniques.

This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.

Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are not covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here, instead use the answers and the other features to understand what goes into a good answer and why.



When you first look at a question in a Land Law exam, consider three elements:


	What type of right is claimed? Is it a proprietary right or a personal right, and if it is a proprietary right then is it legal or equitable?

	Then check whether the right claimed has been properly created.

	Then check whether title to the land is registered or unregistered.



Here is an example from a problem question. Suppose that you are faced with a question in the exam that told you that:

X and Y agreed in writing that Y would have a 10-year lease of a flat. Title to X’s land is registered.

Now look at this, using the three steps above:


	Identify the right. Here, we are told that it is a lease, and a lease is a proprietary right.

	How has it been created? We are told that X and Y ‘agreed in writing’. This looks like an equitable lease.

	Is title to the land registered or unregistered? It is registered.



This gives you the bare bones of an answer, and you should always start from here, but let us go further in search of those extra marks:


	We are told that X and Y agreed on a lease. Check whether, in fact, it is really a lease.

	We are told that X and Y agreed in writing. This could be a deed and, if so, the lease would be legal but the words ‘in writing’ rather than ‘by deed’ often indicate an equitable lease. On the other hand, the writing might not satisfy all the requirements for a valid equitable lease. If so, what would be the position?



So, in problem questions in Land Law:


	Get the basic points absolutely clear.

	Then go on and ask questions about the facts given.



Where the question is an essay, remember that you are not being asked just to state all that you know on a point, but are being asked to comment critically on a particular aspect of Land Law. The advice for problem questions applies here also, in that you need to be absolutely clear on the basic points, but then you must go further. Look for areas that have caused controversy or have been the subject of recent cases or of Law Commission reports. Obvious examples are trusts of the home, easements and restrictive covenants, and so you should come to your own view on controversial points in these areas before the exam.









Chapter 1







Rights over land – the impact of the Human Rights Act: finder’s titles




How this topic may come up in exams

This is an area where there are fewer reasonably standard and predictable areas for exam questions than others, and you will need to check your syllabus and past exam questions to see which topics are likely to arise. Examples are questions on fixtures and fittings and on the impact of Article 8 of the European Convention on Human Rights (ECHR) on Land Law. However, one topic that is essential for all Land Law exams is that of estates and interests in land. Even here, you may find that this area is treated only as background material and that you will require this knowledge in questions on, for example, registered and unregistered land (see Chapter 2).





Before you begin

It’s a good idea to consider the following key themes of rights over land – the impact of the Human Rights Act 1998 (HRA 1998): finder’s titles, before tackling a question on this topic.


[image: Before you begin]


A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa





[image: pen_nibs] Question 1


Do you consider that the maxim ‘he who owns the land owns everything reaching up to the very heavens and down to the very depths of the earth’ is still an accurate statement of the law, especially in the light of the decision in Bocardo SA v Star Energy UK Onshore Ltd [2010] UKSC 35?


Answer plan

[image: arrow] What does the maxim mean?

[image: arrow] Explain the decision in Bocardo.

[image: arrow] Three-dimensional quality of land.

[image: arrow] Evaluate the maxim in relation to the rights of landowners.

[image: arrow] Different owners have rights in different strata of the land.

[image: arrow] Should we concentrate on the idea of ‘stratified ownership’?




Diagram plan


[image: Diagram plan]


A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa




Answer

This statement, read literally, means that whoever has a legal estate in land owns not only the surface of that land but also the airspace above it, to an unlimited extent, and the land below, also to an unlimited extent.1 It is an ancient maxim, dating from the 13th century or even earlier, and was most recently considered in depth by the UK courts in Bocardo SA v Star Energy UK Onshore Ltd [2010] UKSC 35.

Star Energy had a licence to search for, bore for and extract petroleum. Its predecessors had diagonally drilled three wells that entered the substrata below land owned by Bocardo, at depths of up to 2,900 feet below ground level. In the words of Peter Smith J in the High Court, this did not ‘interfere “one iota” with Bocardo’s enjoyment of its land’.

Nevertheless, Star Energy was held liable for trespass. One issue2 was the extent to which rights of landowners extended beneath the surface. Lord Hope referred to arguments that the rights should extend to only 1,000 feet below, but he rejected any definite limit, although he observed that: ‘There must obviously be some stopping point, as one reaches the point at which physical features such as pressure and temperature render the concept of the strata belonging to anybody so absurd as to be not worth arguing about.’ In this case, the wells were being worked and so they were ‘far from being so deep as to reach the point of absurdity’.

One argument used by Star Energy was that possession, not ownership, was essential to a claim and, here, Bocardo was not in possession of the substrata 800 feet below the surface of its land. The concept of possession is important in cases where a squatter claims title on the basis of adverse possession, but, here, Bocardo was the actual owner and, as Slade J said in Powell v McFarlane (1977) 38 P & CR 452: ‘In the absence of evidence to the contrary, the owner of land with the paper title is deemed to be in possession of the land.’3 Where mines and minerals are owned separately from the surface land, the Law Commission (2018) in its Report (380) Updating the Land Registration Act recommends that they should be separately registered.

The law on rights to the airspace above the ground is different in some respects. Section 76(1) of the Civil Aviation Act 1982 provides that no action shall lie in respect of trespass or nuisance by reason only of the flight of an aircraft over any property at a height above the ground, which, having regard to wind, weather and all the circumstances of the case is reasonable. In Lord Bernstein v Skyviews and General Ltd [1978] QB 479, HC, the defendants took an aerial photograph of the claimant’s country house and offered to sell it to him. The claimant, however, rejected the offer and instead claimed damages for trespass and/or invasion of privacy for entering the airspace above his property and taking the photograph without permission. It was held that an owner of land has rights in the airspace above his land only to such a height as is necessary for the ordinary use and enjoyment of his land and, here, the aircraft did not cause any interference with any use to which the claimant might wish to put his land. Thus, where the branches of a neighbour’s tree overhang the land of an adjacent owner, then that owner is entitled to cut them down (Lemmon v Webb [1895] AC 1, HL). On the other hand, the limited nature of the right is shown by the fact that the adjacent owner does not own the fruit and commits the tort of conversion4 if she takes it (Mills v Brooker [1919] 1 KB 555, HC). In Kelsen v Imperial Tobacco Co [1957] 2 QB 334, HC, the claimant, who was the lessee of a one-storey tobacconist’s shop, was granted an injunction requiring the defendants to remove an advertising sign from the wall above his shop that projected into the airspace above the shop by a distance of some 8 inches.

It was argued in the Bocardo case5 that, just as there are limitations on ownership of the airspace, so there should be on ownership of the strata beneath it. However, as Aikens LJ said in the Court of Appeal ([2010] Ch 100), ‘it is not helpful to try to make analogies between the rights of an owner of land with regard to the airspace above it and his rights with regard to the strata beneath the surface’. As Lord Hope pointed out: ‘As a general rule anything that can be touched or worked must be taken to belong to someone.’ Thus, the strata beneath the land must have an owner – unlike the airspace above.

In fact, it is possible, and very common, for different owners to have rights in different strata of the land.6 Indeed, section 205(1)(xi) of the Law of Property Act 1925 (LPA 1925) expressly recognises this possibility by providing that the term ‘land’ includes land held apart from the surface ‘whether the division is horizontal, vertical or made in any other way’. For example, where there is a public highway maintained by a public authority, under section 263 of the Highways Act 1980 that authority has a determinable fee simple interest in the highway and so much of the airspace above and the earth beneath as is needed to enable it to carry out its statutory duties.7 However, apart from this, the earth beneath is owned by the adjoining landowners. Another example is where the owner of the freehold might grant a lease of the cellar underneath his land, or even a cave.

The maxim does have a value as an attempt to illustrate the point that land is not one-dimensional but in a sense has a three-dimensional quality,8 in that whoever has a legal estate in the land does have certain rights in the airspace above and some rights in the land below. The question is really whether those rights are so limited as to make the general point illustrated by this maxim virtually worthless, despite Lord Hope’s statement in Bocardo SA v Star Energy UK Onshore Ltd that the ‘proposition commands general acceptance’.9 There is a practical point here: if we are, for example, advising a client who has bought 155 High Street, Hanbury, and she asks us exactly what she has bought, what answer shall we give?

It might be better to abandon this ancient maxim and instead concentrate on the concept of ‘stratified ownership’10 by recognising that, in fact, ownership of one piece of land can be held in different ways and by different people and so it is misleading to speak of the owner as having rights upwards and downwards from the land owned.


1 This must not be the end of your answer, but you do need to start by explaining what the maxim means.

2 There were other issues in this case, such as assessment of compensation on a compulsory purchase of land. These are not relevant, so make sure to concentrate on the point that you are asked about!

3 This is a good example of how, in Land Law, certain concepts, in this case possession, are relevant in different areas. When you study Land Law, make a note of any underlying themes like this. It will make your study easier and increase your marks. See Chapter 10 for more details of this area.

4 You could, at this point, explain what the tort of conversion means, but give only a brief explanation, otherwise you will go off the point.

5 Note that we have brought the discussion back to the Bocardo case. Although you need to mention other points, the question did mention this case specifically.

6 This is where your answer will start to gain those extra marks to get you a good pass. You could have simply continued by giving yet more examples of how the maxim does or does not apply. However, you have made your point and you need to move on.

7 This is a good example and is easy to remember, as it deals with an everyday situation.

8 Try to bring this idea of land having a three-dimensional quality into your answer. If you use this as an idea, it can bring the answer away from the rather sterile discussion of whether the maxim is strictly correct (which, of course, it is not) and instead give it a more philosophical slant.

9 Note that we are tying in our answer to the quotation in the question.

10 This is an excellent way to end. You have not summarised the law – something that is not necessary anyway, but have suggested another way in which the law can deal with this situation. In this way, you have moved the answer away from the purely descriptive and made it more evaluative.




Make your answer stand out


	Consider replacing some of the cases with a more philosophical discussion on the whole concept of what ownership of land means. You could argue that this maxim is simply a way of the common law avoiding any attempt to grapple with exactly what ownership means and instead taking refuge in an ancient and misleading maxim.

	Begin by lifting the answer to a different plane by making the point that the discussion on this maxim is based on confusion between the physical aspects of land and the abstract perceptions of land. Thus, the use of the maxim refers to an abstract perception of land, but, as the answer demonstrates, the physical aspects of ownership of land conflict with it.

	Integrate into the answer a short mention of how the landowner does not even have unrestricted rights over the surface of the land – for example, there is the need to obtain planning consent for certain types of ‘development’. You need not spend long on this, but it does show how the landowner, far from having unrestricted rights above and below the land, does not even have unrestricted rights on the surface.

	Note that the Law Commission in its Report (380) Updating the Land Registration Act 2002 has recommended new triggers for compulsory registration of mines and minerals – see Para. 367

	
Look at different ideas on how far ownership of the surface should extend to the strata beneath. See Howell, J. (2002) Subterranean Land Law: Rights below the Surface of Land. Northern Ireland Legal Quarterly, 53: 268.






Don’t be tempted to …


	Just set out a list of cases without any attempt to relate them to the question.

	Give too many examples that all illustrate the same point.

	Fail to come to a conclusion that engages with the words of the question.











[image: pen_nibs] Question 2


‘The Supreme Court decision in McDonald v McDonald [2016] UKSC 28 is another instance of the generally unadventurous approach of the courts to the application of Article 8 of the ECHR in possession actions.’

Critically comment on this view.


Diagram plan


[image: Diagram plan]


A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa





Answer plan

[image: arrow] Explain what rights Article 8 of the ECHR protects.

[image: arrow] Distinguish between the approach to be adopted by the courts to the issue of proportionality and the issue of whether Article 8 applies at all.

[image: arrow] If Article 8 does apply, examine the first issue and critically consider the decision in Harrow LBC v Qazi.

[image: arrow] Consider other cases involving possession proceedings, especially recent Supreme Court ones.

[image: arrow] Look at Manchester City Council v Pinnock and then at McDonald v McDonald on the first issue.

[image: arrow] Conclusion – referring back to the question.




Answer

In answering this question, we need to be clear about what Article 8 of the ECHR covers. Article 8(1) provides for respect for family life and the home.1 The right in Article 8(1) is qualified by Article 8(2),2 which provides that no interference with these rights shall be justified except ‘in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others’. In effect, this lays down a test of proportionality.

The application of Article 8 has arisen where a possession order is sought against a tenant, and it involves two issues: the approach to be adopted by the courts to the issue of proportionality and whether Article 8 applies to private landlords as well as public bodies such as local authorities.

On the first issue, the test of proportionality has been considered by the courts in the context of whether established procedures under domestic law should be subject to juridical scrutiny under the ECHR. One example of its use has been in residential possession proceedings, where it is argued that it would be disproportionate for a local authority to make an order because of the defendant’s personal circumstances.

The courts initially limited the scope of Article 8(2) in these cases so that it had almost no effect.3 In Harrow LBC v Qazi [2004] 1 AC 983, a local authority claimed possession of a council house from Qazi, who was a former joint tenant with his wife. She had given a unilateral notice to quit the premises, which had terminated Qazi’s tenancy. The house held, by a majority, that the test of proportionality is irrelevant where the party claiming is, as here, already entitled to an automatic possession order against a former tenant. Lord Millett, for the majority, held that it was not for the courts to engage in ‘social engineering in the housing field’ and that the landlord’s proprietary rights under domestic law must not be ‘deflected’ by some discretionary judgment based on the effect of eviction on the tenant’s home life.4

The result was that the test of proportionality was not free standing. In Kay v Lambeth LBC; Leeds City Council v Price [2006] 2 AC 465, Lord Hope said that, provided that the courts consider whether ‘the requirements of the laws and the procedural safeguards which it lays down for the protection of the occupier’5 have been satisfied, there is no room for any challenge under human rights law.

However, there were dissenting voices.6 In Harrow LBC v Qazi, Lord Steyn, who was in the minority, held that the approach of the majority ‘emptied Article 8(1) of any or virtually any meaningful content’ and held that the interpretation of Article 8(1) should not be ‘coloured’ by ‘domestic notions of title, legal and equitable rights, and interests’. Similarly, in Kay v Lambeth LBC, Lord Bingham stressed the applicability of the conditions in Article 8(2) and said that individual defendants must be given the opportunity to contend that they have not been met, and the European Court of Human Rights (ECtHR) in McCann  v  United Kingdom [2008] 2 FLR 899 endorsed this. However, Lord Nicholls said that there would be a ‘colossal waste of time and money’ if, in every case where possession proceedings were brought under a statutory framework, there could be a challenge under the HRA 1998.7

The decision of the Supreme Court in Manchester City Council v Pinnock [2010] UKSC 45 changed the picture. Here, the ground for possession was that some children resident at the property had been guilty of serious antisocial behaviour. The Supreme Court held that, in order for domestic law to be compatible with Article 8 in residential possession cases, the court must assess the proportionality of making the order, and so this test is now separate from the requirements of domestic law. Nevertheless, the use of the proportionality test does not mean that tenants will find it easy to resist applications for possession orders.8 Lord Neuberger said that the proportionality of making an order for possession in favour of the local authority ‘will be supported not merely by the fact that it would serve to vindicate the authority’s ownership rights’. He also pointed out that a local authority has other duties, such as ‘the fair allocation of its housing stock’, which will often support an application for possession.

The second issue is whether Article 8 applies to private landlords as well as public bodies. In the leading case of Manchester City Council v Pinnock [2010] UKSC 45 SC, the Supreme Court expressed no view on whether Article 8 also applies to private landlords.9 However, in McDonald v McDonald [2016] UKSC 28, the Supreme Court, after an extensive review of the jurisprudence of the ECtHR, concluded that courts, when considering possession proceedings brought by private landlords, cannot consider the question of proportionality. The court was prepared to accept that Article 8 might be engaged when the property was let by a private-sector landlord but held that there was no authority for holding that Article 8 rights could be invoked to justify a different order from that which was mandated by the contractual relationship between the parties, at least where there were legislative provisions, as here. Moreover, as a matter of general principle, if Article 8 was engaged, it would mean that the ECHR was directly enforceable as between private citizens, so as to alter their contractual rights and obligations, when the purpose of the Convention was to protect citizens from infringement of their rights by the state.

It is difficult to see how the court could have come to a different conclusion, but this was a distressing case.10 The tenant was 45 and had had psychiatric and behavioural problems since she was five. She had been unable to hold down any employment and had lost two public-sector tenancies because of her behaviour. Her parents had bought this house for her and were her landlords, her rent being covered by housing benefit. The claim arose because her parents were in arrears with interest on the loan they took out to buy the property. A medical expert gave evidence that, if the tenant were made homeless as a result of the possession order being granted, ‘she would decompensate entirely, very probably requiring admission to hospital’. One would have thought that there was a strong case for not making an order for possession on the ground of proportionality, but it would be wrong to blame the courts for not applying Article 8, as it has always been clear that it is not intended to apply between private individuals.

In conclusion, the courts have, in recent years, shown an increasing willingness to apply Article 8(2) in possession cases, although it must be remembered that there are various detailed statutory provisions governing the rights of the parties, and the imposition of a proportionality test might upset that balance. However, there are some desperately sad cases in this area, such as the one above, and perhaps the remedy lies with Parliament and society as a whole to deal more effectively with these.


1 You could describe here how the HRA 1998 works, but, if you did, you would have less time for Land Law issues, and this is not a constitutional law essay!

2 When you mention Article 8(1), you have to mention Article 8(2).

3 Where the view of the courts on an area of the law has developed and changed over the years, you must show how this has happened, which will mean taking a historical approach, as here.

4 It is of crucial importance to stress the debate among the judges on the application of the HRA 1998 in particular cases. A poor answer will simply say that ‘the court held that … ’, but for a good mark, you need to mention, at least in outline, the main argument of the majority and, if possible, that of the minority. This is one area where you really do need to read the cases.

5 You could add to your marks here by referring to Administrative Law principles.

6 It is especially important to quote dissenting judgments in this question because, as we shall see, they have now been recognised in the most recent cases as representing the law. The dissenters are no longer dissenting!

7 This is exactly the type of passage that the examiner is looking for. You have clearly contrasted the two arguments.

8 This is an essential point to bring out.

9 Note that we have chosen to mention the issue with which McDonald v McDonald was concerned after the proportionality issue. This is because, if we had dealt with McDonald at the start, we would have had to explain why the proportionality point was important, This would have made it awkward to bring the other cases in. The message is to think before you start writing and to plan your answer carefully.

10 Add in detail of cases to your answer when you can use them to emphasise a point, as we do with this case in the concluding section.




Make your answer stand out


	You could build your discussion around the contrasting views expressed by Lord Steyn and Lord Millett in Harrow LBC v Qazi and develop these in depth. In order to make room for this, you might have to leave out some of the discussion of later cases, although you should at least mention them, otherwise the discussion will be unbalanced.

	Look at two other cases: Hounslow LBC v Powell [2011] UKSC 8 and Fareham BC v Miller [2013] EWCA Civ 159. How do they affect the debate on Article 8?

	Do some research on the number of private-sector tenancies, where Article 8 does not apply, and the number of public-sector tenancies, where it does. This will add depth to that part of your answer dealing with McDonald v McDonald.


	Look at an article that analyses the recent Supreme Court decisions. See, for example, Cowan, D. and Hunter, C. (2012) ‘Yeah But, No But’ – Pinnock and Powell in the Supreme Court. Modern Law Review, 75(1): 75–91.

	Build on any mention of possible administrative law remedies in your answer by referring to Lovelace, I. (2014) Public Law and Art. 8 Defences in Residential Possession Proceedings. Conv. 78: 245, who suggests that the courts have not always distinguished between public law remedies and the application of Article 8 in these cases. See, for example, Leicester City Council v Shearer [2013] EWCA Civ 1467.







Don’t be tempted to …


	Start your answer with the details of a case without first setting the scene by explaining the relevant parts of the HRA 1998.

	Give very full details of a case and not relate it to the argument.

	Fail to explain the contrasting ideas and approaches of the judges.

	Concentrate on just Harrow LBC v Qazi and fail to mention later cases.

	Give the false impression that the law here is settled.
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