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Preface


This is the seventh edition of this book. A number of interesting developments have occurred since the last edition. Some of the highlights are as follows:


Most noteworthy is the case of Ivey v Genting (2017) in which the Supreme Court returned dishonesty to its pre Ghosh (1982) meaning. Two cases on joint enterprise Mitchell (2018) And Tas (2018), typify the persisting problems governing joint enterprise post Jogee (2016). Tas also raises questions about the continued significance of Rafferty (2007) on supervening acts. Likewise Wallace raises its own questions about the notion of a voluntary act in the context of breaking the chain of causation most notably raised in Kennedy (2007). Loake_v_CPS [2017] EWHC 2855 (Admin) DC makes an important clarification of how insanity is a general defence and not limited to crimes of mens rea. R v Kay (2017) addresses the question of the relationship between psychosis and intoxication for the purpose of diminished responsibility. Ray (2017) affirms the ruling in Collins (2015) on the question of reasonableness in householder cases and Cheeseman (2019 rules that the householder defence is available to a person who had caused injury to another person who had entered a premises lawfully but had then become a trespasser. Finally two cases on consent in the context of non fatal offences against the person. Melin (2019) qualifies Richardson (1999) on the effect of fraudulent misrepresentation on apparent consent in cases involving surgical operations and comparable activities. R v BM makes an important clarification of the need for non clinical forms of body alteration to satisfy the public interest.


I would like to express my grateful thanks to Roma Dash, Archana Makhija, Jonathan Price and all the team at Pearson for their patience and professionalism. 
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Part I

Introduction




1 Understanding criminal law



1.1 INTRODUCTION

Proficiency in criminal law involves a number of different skills and competencies. It requires a knowledge of the rules wherein the elements of criminal offences are to be found. It requires a knowledge of the rules of evidence and procedure. It requires an ability to identify the rule(s) applicable to a fact situation and to apply them logically and coherently. Attaining these latter competencies is necessary to discharge effectively the day-to-day tasks of a criminal lawyer – solicitor, advocate or judge.

However, true mastery requires something further. It requires also a critical and evaluative attitude. The criminal law in action is not just a matter of doctrine. Criminal law doctrine has, as its purpose, the delivery of criminal justice, and criminal justice is a contingent outcome in which rule, process and context all play their part. It is not simply a logical description of what happens when rule meets (prohibited) event.

Understanding criminal law requires, therefore, an appreciation of the day-to-day workings and constitution of the criminal justice system. Moreover, it requires an understanding of the resources of the criminal law to produce substantive justice. If the mechanical application of a given rule to a fact situation acquits a dangerous or wicked person or convicts someone neither dangerous nor blameworthy according to ordinary standards, the law may be considered not only ‘an ass’ but as confounding its own rationale. Understanding this rationale is also, therefore, a necessary preliminary to understanding the law itself since it will inform a realistic appreciation of what can be argued and what cannot. At its most basic, to know what the law is may require an understanding of how to produce cogent and principled arguments for change.

This text seeks to examine the rules of criminal law in an evaluative context. It concerns itself with what makes a crime, both at a general theoretical level and at the level of individual offences. It addresses what the law is and – from the point of view of the ideas, principles and policies informing it – also what it ought to be. In Chapters 1–3, we will explore some general matters which will help illustrate such an evaluative attitude. In Chapter 2, the principles and ideas informing decisions to criminalise will be considered. What is it, say, that renders incitement to racial hatred a criminal offence, incitement to sexual hatred a matter at most of personal morality,1 and sexual and racial discrimination a subject of redress only under the civil law? Chapter 3 examines punishment and theories used to justify it. Although this is the subject-matter of its own discrete discipline, namely penology, some understanding is necessary for the student of criminal law. It provides a basis for subjecting the rules of criminal law to effective critical scrutiny. If we have a clear idea of why we punish, we are in a position to determine, for example, what fault elements should separate murder from manslaughter, or indeed whether they should be merged in a single offence. Without such an idea our opinions will, inevitably, issue from our prejudices rather than our understanding.

Individual offences themselves are covered in Chapters 11–17. The elements of these offences vary, but have certain things in common. In particular, they require proof of some proscribed deed on the part of the offender unaccompanied by any excusing or justifying condition, together with a designated mental attitude, commonly known as a guilty mind. As this model of liability (conduct–consequence–mental attitude–absence of defence) is fairly constant throughout criminal law, these separate elements and the ideas informing them will be explored in Chapters 4–10 before we meet the offences themselves, to avoid unnecessary duplication. Finally, in Chapters 18 and 19, we will examine how criminal liability may be incurred without personally executing a substantive offence, whether by participating in an offence perpetrated by another or by encouraging, assisting, attempting, or conspiring to commit a substantive offence.

Before tackling these issues, we will, in this chapter, examine some general issues pertinent to understanding the criminal law and its operation, concentrating, in particular, on the philosophy, workings and constitution of the criminal justice system.2

1.2 WHAT IS THE CRIMINAL LAW?

Crimes are characterised – and distinguished from other acts or omissions which may give rise to legal proceedings – by the prospect of state punishment. It is this latter feature that distinguishes the criminal law from the civil law and other methods of social control such as institutional rules or community morality. The formal threshold at which the criminal law intervenes is when the conduct in question has a sufficiently deleterious social impact to oblige or permit the state, rather than simply any individual affected, taking on the ownership of the wrong.
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