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                          The cover design on the right includes a dramatic photograph of a large, dark smoke plume from a fire rising into the sky over a rural landscape. A fire ranger is observing the scene from a distance. The bottom right end of the cover has the logo of Pearson with the Letter P inside a blue circle followed by the text "Pearson."

The spine of the cover reads the title, series, edition, and author details along with the Pearson logo.

The left side of the cover features a detailed description of the book's content as follows:

The title reads "Understand tort law like professionals with this accessible text." Two paragraphs are presented below the title as follows:

Paragraph 1: Written by two leading scholars, Tort Law, seventh edition, provides a comprehensive and easily accessible account of all areas of tort law, as well as discussion of the key academic debates and literature in this subject. It is ideal for use by anyone studying tort law or private law at undergraduate or postgraduate level.

Paragraph 2: Extensively updated, this edition covers all important case-law and legislative developments, including:

Below this, four points are listed using bullet points as follows:


	detailed accounts of significant U K Supreme Court decisions on the law of negligence (Robinson v Chief Constable of West Yorkshire Police, N v Poole B C, H X A v Surrey C C and Paul v Royal Wolverhampton N H S Trust)

	the law of private nuisance (Fearn v Board of Trustees of the Tate Gallery)

	the law on vicarious liability (Various Claimants v Barclays Bank, Various Claimants v Wm Morrison Supermarkets, B X B v Barry Congregation)

	discussions of statutory developments around building safety and digital assets.



This is followed by the next side heading that reads "About the Authors."

The information below this side heading has two sentences as follows:

Sentence 1: "Nicholas J. McBride is a Fellow of Pembroke College, Cambridge; he was formerly a Fellow of All Souls College, Oxford.

Sentence 2: Roderick Bagshaw is a Fellow of Magdalen College, Oxford.

The bottom end of the book has text information followed by the Pearson logo on the left and a website link followed by I S B N and a unique bar code on the right.

The text reads "Pearson, the world's learning company."

The website link reads as follows: w w w dot pearson dot com forward slash u k.

I S B N: 9 7 8 hyphen 1 hyphen 2 9 2 7 3 hyphen 1 9 7 hyphen 1.

The E A N number at the bottom of the bar code reads 9 7 8 1 2 9 2 7 3 1 9 7 1.
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At Pearson, we have a simple mission: to help people
 make more of their lives through learning.


We combine innovative learning technology with trusted
 content and educational expertise to provide engaging
 and effective learning experiences that serve people
 wherever and whenever they are learning.


From classroom to boardroom, our curriculum materials, digital
 learning tools and testing programmes help to educate millions
 of people worldwide - more than any other private enterprise.


Every day our work helps learning flourish, and
 wherever learning flourishes, so do people.


To learn more, please visit us at www.pearson.com/uk
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The Preface to the sixth edition of this textbook was written on 1 October 2017. These words are being written in January 2024 – over six years later, and in what seems a world away from 2017, when all eyes were trained on the effect Brexit would have on our domestic and legal order, and no one was anticipating the possibility that our world might be turned upside down by developments half a world away. The disruption caused by Covid-19 has resulted in our effectively skipping an edition of McBride & Bagshaw. However, the time away from writing this textbook has, we think, been beneficial. It has given us time to step back and think about what we want – and, more importantly, what readers would want – from a textbook like this. 


The primary change that we have made for this edition is to accelerate the process started in the previous edition of cutting down the length of this textbook – we fully acknowledge that the time students (and other readers) have to spend on a book like this is limited, and the importance of ensuring that the time they have is spent to maximum effect in developing their knowledge and understanding of tort law. But what has not changed is the depth of the knowledge and understanding of tort law that we seek to communicate in this book. While shorter than its predecessors, this book is as detailed and as comprehensive in its coverage and discussion of tort law as those earlier editions were – and in fact, it is inevitably more detailed by virtue of having to incorporate six years’ worth of legal developments within its covers. Pulling off the magic trick of writing a book that is some 200 pages shorter than the previous edition while not losing anything in terms of its substantive content required us to restructure the book quite radically, but in a way that we think makes the book a lot more effective in helping readers come to grips with tort law.


Another change that we made in this edition emerged out of our awareness of how each succeeding cohort of students is always an additional year removed from the facts and issues surrounding some of the cases and incidents that helped to shape the law of tort, with the result that it is unrealistic to expect students born in (say) 2006 to have any knowledge of the 1989 Hillsborough disaster, let alone events like the Aberfan disaster in 1966. So we have made special efforts in this edition to ensure that we properly explain various historical events referred to in this textbook. 


The previous edition proved an excellent guide to how (what will come to be known as) the Reed Supreme Court would decide tort cases, though not even we could have anticipated the profound changes made to the law of private nuisance by its decision in Fearn v Board of Trustees of the Tate Gallery [2023] UKSC 4. That decision resulted in a complete rewrite of the chapter on private nuisance, though it remains to be seen how far the lower courts will take Fearn on board and cement its approach to the law on private nuisance firmly into the law. They will find in these pages guidance on how to do that, in the same way that our sixth edition made it clear how the UK Supreme Court’s decision in Michael v Chief Constable of South Wales [2015] AC 1732 was to be applied. The failure of the lower courts to take Michael seriously resulted in the UK Supreme Court’s having to admonish the Court of Appeal on three separate occasions: in Robinson v Chief Constable of South Yorkshire [2018] AC 736, N v Poole BC [2020] AC 780, and HXA v Surrey CC, YXA v Wolverhampton CC [2023] UKSC 52. No substantial rewriting was needed to take into account those decisions – fortunately so in the case of HXA, YXA, which came out very late in the day when preparing this new edition – as they were already implicit in the sixth edition. Elsewhere, the criticisms made in the previous edition of the expansive approach to vicarious liability adopted in Armes v Nottinghamshire County Council [2018] AC 355 (on relationships ‘akin to employment’) and Mohamud v W M Morrison Supermarkets plc [2016] AC 677 (on when a tort will be committed in the ‘course of employment’) were vindicated by the UK Supreme Court’s decisions in Various Claimants v Barclays Bank [2020] AC 973 and Various Claimants v W M Morrison Supermarkets plc [2020] AC 989, which represented a headlong (if not sufficiently acknowledged) retreat from the positions adopted in Armes and Mohamud, which retreat was confirmed by the recent UK Supreme Court decision in BXB v Barry Congregation of Jehovah’s Witnesses [2023] UKSC 15.


While we hope that this edition will prove as good a guide to the workings of tort law as previous editions, the experience of the last few years shows it would be foolish to make too many predictions. The state of the UK is as precarious as at any time in the last 80 years – indeed, the last time the UK experienced a greater number of excess deaths (outside the time of Covid-19) than it did in 2023 (53,000) was in 1940. That kind of loss (especially if it is repeated in 2024) will have some kind of impact on tort law, but what that impact will be is unpredictable. The Local Government Association reported in December 2023 that one in five council leaders and local authority chief executives thought that their council/authority would have to issue a section 114 notice in the near future, essentially saying that they would have to stop spending money as they had no more money to spend. A serious breakdown in the workings of local government will have ramifications for tort law – but again the ramifications are hard to predict. This Preface is being written one day after the conclusion of the excellent ITV series Mr Bates v The Post Office, which may prove to have a galvanising effect in alerting people to the venality, stupidity and brutality of the British ruling classes as the 1996 TV docudrama Hillsborough had for an earlier generation. Again, tort law may be called upon in the near future to respond to an increasing number of Hillsborough–Horizon style scandals – but it is hard to know whether it will rise to that challenge or fail in the way that it failed the families of the Hillsborough victims. 


Another development that makes the future of tort law hard to predict is a growing bifurcation within tort law caused by the rise of the Internet, and life online. This edition has done its best to provide an account of tort law that acknowledges the cracks developing within it – not least in its chapter on torts to personal property, where we discuss the Law Commission’s proposals to recognise a ‘tertium quid’ (or third kind) of personal property in the form of digital assets – but still presents tort law as a unified whole. However, that view of tort is becoming increasingly strained, and it may be that tort law scholars in the near future should bite the bullet and acknowledge that we now have two tort laws – one that operates in the real world and governs the interaction of real people (and their artificial counterparts, companies) and one that operates online and uses completely different rules and concepts. 


As usual, we have incurred various debts of gratitude in the preparation of this edition. Our individual debts are acknowledged below, but we begin with our joint debts, which are owed first of all to the team at Pearson that helped produce this edition, beginning with our commissioning editor, Roma Dash. We are very grateful to her for pushing through the process of commissioning this new edition at a time of great commercial uncertainty in the publishing industry, and for encouraging us to think about producing a leaner (though not meaner!) version of McBride & Bagshaw for its seventh edition. Ajanta Bhattacharjee oversaw the production of this edition. We are especially grateful to her for being so receptive to our suggestions as to potential covers for the book, and for enabling us to make this edition as up to date as possible, including a very late appendix covering the UK Supreme Court’s 2024 decision in Paul v Royal Wolverhampton NHS Trust. We are also extremely grateful to Sara Marchington for acting as the book’s copy editor and respecting our wishes on how the book should be presented. Miren Lopategui went well above and beyond the call of duty in proof-reading the initial set of proofs of the book. This edition has benefited enormously from conversations with a large number of other tort (or tort-adjacent) academics. They include Paul Davies, Jodi Gardner, James Goudkamp, Eleni Katsampouka, Jonathan Morgan, John Murphy, Jason Neyers, Donal Nolan, Janet O’Sullivan, Jane Stapleton, Sandy Steel, and Rob Stevens.


Nick McBride writes: I would like first to thank my college, Pembroke College, Cambridge, for keeping me in gainful employment during the entire period that this textbook has existed. I would like to acknowledge the impact on this edition (and especially Chapter 15) of my attending (and contributing to) a conference on Private Law and Building Safety, organised by Matthew Bell, Sue Bright, Ben McFarlane, and Andrew Robertson. I would also like to thank my personal trainer, Eddie Halls, and my reflexologist, Yumi Matsumoto, for their help during the preparation of this book. They were my secret weapon in tackling the challenge of updating this book – the energy their advice, training and help made writing this edition far easier than any other edition of this book, when it should have been far harder.


Roderick Bagshaw writes: I would like to thank my college, Magdalen College, Oxford, for continuing to employ me and providing a congenial working environment (most of the time). I am also grateful to my sons, Corin and Arthur, for continuing to correct all my misapprehensions about ‘youth culture’, the meaning of slang, and modern morality; and, beyond doubt, my greatest debt of gratitude is owed to my wife, Professor Liz Fisher, who continues to inspire and support in equal measure.
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Chapter 1


Tort law in a Nutshell









1.1 The nutshell


Tort law is a simple subject, made complicated by numerous myths that are told about it. 


Even children understand that if they take someone else’s property, they must give it back; and if they damage it, they must replace it and if it cannot be replaced, they must make up in some other way for what they have done; and if they do not do these things of their own free will, they will be made to do them. 


Tort law gives effect to this elementary morality. In a nutshell: tort law defines what basic duties1  we owe each other and specifies what remedies will be available when those duties are breached. Some of the elements of this definition need more explanation.







        

      

    


      
        
          
A. Breach of duty


Tort law is not concerned with situations where people do nothing (legally) wrong in causing another person harm. For example, if this textbook is successful, authors of rival textbooks will suffer – their sales and consequently royalties will go down. But they will have no action against McBride and Bagshaw for their loss of income: the law does not forbid us from writing a successful textbook on tort law. 


Nor would things be different if we acted maliciously in writing the book, trying to reduce some other author’s royalties: the law does not forbid us from doing that, either. For example, in Bradford v Pickles (1895) D interrupted the supply of water flowing under his land and thereby prevented it from flowing into the reservoirs of C’s town. C sued D in tort, claiming that he had acted maliciously in so doing. The House of Lords held that C had no claim: D had a perfect right to intercept the water flowing under his land as it was flowing through undefined channels (small holes in the rock under his land) and so had done nothing wrong in blocking it off from going onto C’s land, no matter how maliciously he might have been acting.







        

      

    


      
        
          
B. Basic duty owed to another


Nor is tort law concerned with providing a remedy in all the situations where C suffers harm as a result of D’s doing something legally wrong. D’s breach of duty has to amount to a tort. So what sort of breaches of duty will amount to a tort? The answer is: normally, only the breach of a basic duty owed to another. A duty that D is subject to will be owed to C if it is imposed on D for the benefit of C. A duty that D owes to C will be basic if he owes that duty to C automatically and no one has to enter into any special arrangements with D for D to owe that duty to C.



                
                    1
                
            


For example, suppose that you are reading this book at a table in a library, and someone else is sitting opposite you. You will almost certainly know that you have a duty not to kick your neighbour under the table. That duty is owed to your neighbour: it is imposed on you to protect your neighbour from the pain and suffering involved in being kicked. It would be different if the duty were imposed on you because of the general disturbance that kicking someone under the table in a library is likely to trigger – then your duty would be imposed for the benefit of everyone using the library and would be owed to them. But things are not different in that way: the duty you have not to kick your neighbour under the table is imposed just for their benefit and is therefore owed to them. That duty is also basic – you didn’t need to be paid to come under that duty or for any other special arrangements to be made for you to come under that duty (such as signing an undertaking when you entered the library not to kick people under the table). Your duty not to kick your neighbour under the table arose automatically as soon as you found yourself sitting opposite them, and you have been coming under similar duties not to kick other people under the table virtually as soon as you were able to do such a thing as a child.


So if you do kick your neighbour under the table, you will breach a basic duty that you owed them, and you will therefore commit a tort – the tort is known as the tort of battery. The tort of battery exists because tort law says that if you take any two individuals, each of them will owe the other a duty not to touch the other intentionally without that other’s consent or some other legal justification. 







        

      

    


      
        
          
C. Remedies (1)


If D commits the tort of battery by touching C intentionally without their consent and without having any other legal justification for what he did, then tort law will specify what remedies will be available as a result of D’s committing this tort.


Those remedies will normally only be available to C, the victim of D’s tort. C counts as the victim of D’s tort because the duty breached by D in committing that tort was owed to her – it was imposed for her benefit. Tort law cares an extraordinary amount about the victims of torts, and hardly at all about non-victim third parties who suffer harm as a result of a tort committed in relation to someone else. (‘In relation to’ is another way of picking out who is the victim of a tort.)


For example, suppose that D’s battery consisted in pushing C into the road where she got hit by a car. C then had to be taken to hospital with severe bruising and a broken leg. Tort law will readily allow C, as the victim of D’s tort, to sue D for compensation for the injuries that she suffered as a result of D’s battery. (If she does sue, she will be a claimant2  and D will be a defendant – hence our using ‘C’ and ‘D’ as abbreviations for the two parties in this situation.) But now suppose that C’s boyfriend, B, rushed to the hospital as soon as he heard what happened to her and was horrified by the sight of C lying in her hospital bed. If he tried to sue D for compensation for his distress he would not get very far: as he was not the victim of D’s tort, tort law does nothing for him. Nor is this because B’s distress is regarded as less important than C’s injuries. If, while rushing to the hospital, B was hit by a car and suffered exactly the same injuries as C, B could not sue D for compensation for those injuries arguing ‘Had you not committed your tort, I would not have been injured!’ This is perfectly true: but D’s tort was committed in relation to C, not B. C was the one D pushed, not B.
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Compensation is the chief remedy that tort law provides to the victims of torts – something that is responsible for the most pernicious myth about tort law, which is that it seeks to deliver compensation to people deserving of it3  – but it is not the only remedy. C might be able to sue D for non-compensatory damages, depending on how badly D behaved in pushing C into the road. If he drunkenly pushed her as they walked home from an evening work event, then she won’t be able to sue for anything more than compensation for her injuries. But if he pushed her into the road, hoping to kill her so that he could get her job, then she may well be able to sue D for more than just compensation for her injuries. She will certainly be able to sue for aggravated damages, reflecting her outrage at how she has been treated by D; and she may be able to sue for punitive damages, designed to punish D for what he did (assuming he is not punished by the criminal law for attempted murder).


And damages are not the only remedy that tort law provides where someone has breached a basic duty owed to another. Go back to Bradford v Pickles (1895). The remedy that C was seeking there – and would have obtained had D committed a tort in relation to C by blocking off the water that would otherwise have gone into C’s reservoirs – was an injunction: an order from the court, ordering D to stop what he was doing (on pain of being imprisoned for contempt of court if he carried on). The availability of injunctions in tort is another reason for rejecting the picture of tort law as a Lady Bountiful dispensing compensation when it would be ‘fair, just and reasonable’ to do so. Injunctions have got nothing to do with compensation.







        

      

    


      
        
          
D. Remedies (2) 


The previous section should have made it clear that when D commits a tort in relation to C, the remedies that tort law provides principally operate between D and C: they are remedies that allow C to sue D for damages or to seek an injunction against D. But the scheme of remedies that tort law provides when a tort has been committed do take in third parties other than C and D: (1) C may be allowed to sue someone other than D when D has committed a tort in relation to her; (2) Someone other than C may be allowed to sue when D has committed a tort in relation to C.


The most obvious example of (1) is what is known as vicarious liability. If T is vicariously liable in respect of D’s tort, then C can sue T (as well as D) for whatever D is liable to pay C by way of damages. This is not to say, of course, that C can recover double damages – once from D and once from T. She has to choose who she will sue and full recovery from one will let the other off the hook (at least so far as compensating C is concerned). If she sues both at the same time then a court will have to determine how much each will be liable to pay C. The most important situation where T will be vicariously liable in respect of D’s tort is where T was D’s employer, and D committed his tort in relation to C in the course of his employment by T. We will discuss vicarious liability in much more detail at the end of this book (§30.2).
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The principal situation where (2) will be true is a wrongful death case, where D’s tort caused C to die. (This is also discussed in much more detail near the end of this book, in Chapter 29.) If it can be shown that had C survived and merely been injured by D’s tort she would have been able to sue D for damages, then C’s dependants will be able to sue D for a variety of different remedies under the Fatal Accidents Act 1976. (And if anyone is vicariously liable for D’s tort, then the dependants will be able to sue them as well.) 


The chief remedy is an action for loss of support, where a dependant can sue for damages designed to compensate them for the loss of the future economic benefits they would have derived from C, had C not died as a result of D’s tort. But certain dependants might also be able to sue D for such damages for bereavement. This will apply if C was a child – in which case C’s parents can sue for such damages for bereavement. This will also apply if C was married, in a civil partnership, or co-habiting with someone else – that someone else will be able to sue for damages for bereavement. 


That C’s parents will be regarded as ‘dependants’ of C under the 1976 Act (s 1(3)(c)) shows that under the 1976 Act ‘dependants’ does not mean what a dictionary might lead us to expect. The range of people who will be regarded as ‘dependants’ of C is very wide and includes, a grandparent of C (s 1(3)(c)) and ‘any person who is, or is the issue of, a brother, sister, uncle or aunt of the deceased’ (s 1(3)(g)) – so C’s nephews, nieces and cousins will be regarded as ‘dependants’ of C under the Act. 


A good example of a case where both (1) and (2) applied is Reeves v Commissioner of Police of the Metropolis (2000). The claimant in that case was not the victim of the tort that was committed in Reeves; and the defendant was not the person who committed that tort. The claimant was Sheila Reeves, who had lived with Martin Lynch for a number of years. The defendant was the Commissioner of Police of the Metropolis who was vicariously liable in respect of the tort committed by his officers4 when they arrested Lynch, put him in a police station cell, and then – despite knowing that he was at risk of responding to being arrested by committing suicide – failed to take reasonable steps to see that he did not kill himself. Having foreseeably put Lynch in danger of killing himself by locking him up, the police officers in question owed Lynch a duty of care to stop him killing himself. They breached that duty by leaving a hatch on his cell door partially open, which allowed him to slip a bedsheet through the hatch and kill himself. Anyone who breaches a basic duty of care that they owe to someone else will commit the tort of negligence and the defendant Commissioner in Reeves was vicariously liable for his officers’ negligence. 


Because Lynch would have been able to sue those officers (in negligence) and the Commissioner (under the law on vicarious liability) for damages had his suicide attempt not been successful and he had merely been injured as a result of trying to kill himself, Reeves was able to sue the Commissioner under the Fatal Accidents Act 1976 for damages for bereavement, and damages for loss of support. The total damages she would ordinarily have been able to recover came to £8,690 (about £16,000 in today’s money). However, the House of Lords held that the damages should be reduced by 50 per cent because the Commissioner could rely on a defence of contributory negligence (under the Law Reform (Contributory Negligence) Act 1945), under which damages in a tort case should be reduced if the victim of a tort was partly to blame for the harm that had occurred as a result of that tort being committed. (We will discuss contributory negligence in more detail below, at §26.4.)
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          From now on, any reference to a ‘duty’ should be understood to refer to a legal duty – a duty imposed by law, and not, for example, a moral duty.






        

      

    


      
        
          Before April 1999, someone bringing a tort claim (or any other kind of claim in court) would be known as a plaintiff; but in an attempt to make the law more user-friendly, this was changed to claimant. We will refer to anyone bringing a claim as a claimant, even when describing cases decided long before April 1999.






        

      

    


      
        
          We can already see that it is not true: if B is hit by a car while rushing to the hospital to see C, he seems to be just as ‘deserving’ of compensation from D as C. But tort law allows C to sue D for compensation, and not B.






        

      

    


      
        
          Police Act 1996, s 88.






        

      

    



                  

                

              


          
            
      
        
          
1.2 Torts and rights


The heading of this section comes from a very influential book on tort law, written by our contemporary and friend, Robert Stevens.5  We have already said that tort law defines what basic duties we owe each other and specifies what remedies will be available when those duties are breached, and have defined a tort as the breach of a basic duty owed to another. If D owes C a duty to do x, we know that D has a duty to do x – but what does C have? The answer is that C has a right – known sometimes as a ‘claim-right’ to distinguish it from other uses of the word ‘right’6  – that D do x. So another way of putting the definitions above is to say that tort law defines what basic rights we have against other people that they act in various ways and specifies what remedies will be available when those rights are breached, and that a tort consists in the violation of a basic right that one person has against another that that other act in a particular way.


These two sets of definitions are exactly equivalent – they are saying exactly the same thing. They are just two sides of the same coin. You can choose to think about tort law as concerned with what basic duties we owe each other, or you can flip that coin over and choose instead to think about tort law as concerned with what basic rights we have against each other. But it is still the same coin, and you are still fundamentally thinking of tort law in the same way. We prefer in this textbook to present tort law as being concerned with what basic duties we owe each other, rather than what basic rights we have against other people because we think that thinking in this second way makes people prone to getting very confused. 


This is because the word ‘right’ is used in different ways by tort lawyers. It is not used just to describe what claim-rights we have against other people that they act in particular ways. 


It is also often used to describe what C has when the law takes steps to protect some freedom or interest of C’s from being interfered with by other people. In such a case it is often said that ‘C has a right to’ that freedom or interest. So, for example, C can be said to have a ‘right to freedom of speech’ because if a public body interferes with C’s freedom of speech for no good reason or in a disproportionate way, then C will be able to sue that public body under the Human Rights Act 1998.7  Moreover (as we will see in Chapters 20 and 21), the law will limit the operation of torts like the tort of defamation and the tort of invasion of privacy in order to ensure that they do not work in a way that unacceptably limits C’s freedom of speech.8 


It is very easy – far too easy – for someone who thinks that tort law is concerned with what basic rights we have against each other (and specifies what remedies will be available when those rights are violated) to slip from the proposition that C has a right to freedom of speech into thinking that when D interferes with C’s freedom of speech, then D will commit a tort. This is fundamentally incorrect. Whether D committed a tort in interfering with C’s freedom of speech depends on whether C had a right that D not interfere with her freedom of speech in the way he did. And we can’t tell whether that is true just because C has a right to freedom of speech – the law may protect C’s freedom of speech in a variety of ways (with the result that we can say C has a right to freedom of speech), but those ways don’t necessarily include requiring D not to interfere with C’s speech in the way he did.
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So remedies in tort law are based on the violation of a ‘right that...’, not a ‘right to...’. Tort law does not do what it does because we have various ‘rights to…’ (bodily integrity, freedom of speech, reputation, property, trade, vote, freedom from discrimination, and so on).9  On the contrary: our ‘rights to...’ (bodily integrity, etc.) exist because tort law does what it does in giving us particular rights against other people that they not act in particular ways. It is because we have those (claim-) rights against other people that we can say we have rights to bodily integrity, freedom of speech, reputation, and so on.


In Allen v Flood (1898) Allen represented ironworkers who were employed by the Glengall Iron Company to repair a ship. The ironworkers were employed on a ‘day to day’ basis. In other words, if they were working on the ship one day, the Glengall Iron Company had no contractual duty to employ them to work on the ship the next day. But equally, they had no contractual duty to turn up to work on the ship the next day. So each day, the ironworkers would present themselves at the yard for work, and see if they would be taken on for that day. Flood and Taylor were also employed on a ‘day to day’ basis by the Glengall Iron Company to work on the ship, repairing its woodwork. The ironworkers objected to working alongside Flood and Taylor because Flood and Taylor had previously done some ironwork on another ship, and the ironworkers regarded such work as exclusively theirs to do. So Allen told the Glengall Iron Company that if the company carried on employing Flood and Taylor, the ironworkers would no longer work on their ship. The result was that the next day Flood and Taylor were told they were no longer needed to work on the ship.


Flood and Taylor sued Allen. They won at first instance, and in the Court of Appeal. When the case reached the House of Lords, nine Law Lords heard the case. Such was the importance of the case, the nine Law Lords asked eight judges to sit in on the hearings and advise them as to what decision they should give in the case. Of those eight judges, six (Hawkins, Cave, North, Wills, Grantham and Lawrance JJ) said that Flood and Taylor were entitled to sue Allen, and only two (Mathew and Wright JJ) said they were not. However, the nine Law Lords decided by six (Lords Watson, Herschell, Macnaghten, James, Shand and Davey) to three (Lord Halsbury LC, and Lords Ashbourne and Morris) that Flood and Taylor had no claim in this case. All in all, 21 judges heard arguments in Allen v Flood (including one judge at first instance, and three in the Court of Appeal) – 13 found for Flood and Taylor, and only eight 8 for Allen.


Allen v Flood illustrates just how important it is to bear in mind that you can only sue someone in tort for doing x if you can show that you had a right against them that they not do x. This point was overlooked by the 13 judges who ruled for the claimants in Allen v Flood. Those judges all took the view that Flood and Taylor should be allowed to sue Allen because they had a ‘right to trade’ that had been unjustifiably interfered with by Allen. But whether or not Flood and Taylor had a ‘right to trade’ was irrelevant. The real issue was whether Flood and Taylor had a right against Allen that he not persuade the Glengall Iron Company not to re-employ them the next day by threatening that if the company did so, the ironworkers represented by Allen would no longer work on the company’s ship. The House of Lords decided that Flood and Taylor had no such right against Allen.
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The only (relevant) rights that Flood and Taylor did have against Allen were: (1) a right that Allen not persuade the Glengall Iron Company to breach any contract it had with Flood and Taylor, and (2) a right that Allen not intentionally cause Flood and Taylor loss using means that were independently unlawful. Flood and Taylor could not sue Allen because neither of those rights had been violated in this case. Right (1) was not violated because the Glengall Iron Company was under no contractual obligation to employ Flood and Taylor the next day. Right (2) was not violated because the means by which Allen caused Flood and Taylor loss in this case was to threaten that the ironworkers that he represented would not turn up to work the next day. As the ironworkers were under no contractual duty to turn up for work the next day, it was not independently unlawful for Allen to make this threat.


All of this confusion could be avoided if we eschewed the language of rights in thinking about tort law and simply thought of it in the way we present it in this book – as concerned with what basic duties we owe each other and what remedies will be available when those basic duties are breached. This is not to say that it is wrong to think of tort law in terms of what basic rights we have against each other. As we have seen, thinking that way involves thinking of tort law in exactly the way we do, just using different terminology. It is just that thinking of tort law in that way makes people much more prone to make basic errors in thinking about when someone can be said, and cannot be said, to have committed a tort.







        

      

    

              
                
                  
                  
      
        
          Stevens, Torts and Rights (OUP, 2007).






        

      

    


      
        
          An American academic, Wesley Newcomb Hohfeld, brilliantly illuminated the different ways in which the word ‘right’ was used in his article ‘Some fundamental legal conceptions as applied in judicial reasoning’ (1913) 23 Yale Law Journal 16 (now reprinted, in edited form with commentary, in Balganesh, Sichelman and Smith (eds), Wesley Hohfeld, A Century Later (CUP, 2022), 15–70). He identified four uses of the term ‘right’: to describe a claim-right, a liberty, a power, and an immunity.






        

      

    


      
        
          For a detailed discussion of the relationship between tort law and human rights law, see Appendix A at the back of this book.






        

      

    


      
        
          If C is a university student, or someone invited to speak at a university, further protection for their freedom of speech will be provided by the Higher Education (Freedom of Speech) Act 2023 if and when it comes fully into force.






        

      

    


      
        
          Again, it should be remembered (see fn 1, above) that we are talking of legal rights here, not moral rights.






        

      

    



                  

                

              


          
            
      
        
          

1.3 The range of torts


In principle, there are as many different torts as there are different basic duties that tort law recognises us as owing other people.10  In practice, this is not true as there is one tort, negligence, that encompasses the violation of a large number of different duties that we owe other people that they take care not to harm us in some way, or take care to help us in some way. The range of torts recognised under English law can be divided up into a number of different groups:



	
Torts of trespass to the person. These include battery (unlawfully touching another), assault (unlawfully making someone think that they are about to be touched), and false imprisonment (unlawfully confining someone’s movements to a particular area).


	
Negligence. This tort covers any situation where D has breached a duty of care owed to C. There are a large number of different duties of care recognised under the law, and a large number of different situations in which one person will owe another a duty of care. As we will see (§4.2), periodic attempts have been made to come up with a master formula that will tell us in any given situation whether or not one person will owe another a duty of care, and if so, what sort of duty. In truth, all attempts to come up with such a master formula have failed. Either the formula has been wrong or the formula has amounted to nothing more than saying ‘A will owe B a duty of care if it would be “fair, just and reasonable” for him to do so’ – which may be true, but is hardly informative.
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Torts to land. This group of torts includes the tort of trespass to land (unlawfully going on to someone else’s land) and the tort of private nuisance (unlawfully interfering with the amenity value of land in someone else’s possession), as well as any forms of the tort of negligence that involve breaching a duty to take care not to do something that is liable to damage someone else’s land or a duty to take care to do something to protect someone else’s land from being damaged.


	
Torts to goods. Again, the tort of negligence is relevant here, in that anyone whose goods have been destroyed, damaged or stolen due to another’s carelessness might be able to claim that that other owed her a duty of care to protect her goods from being harmed. Other torts that belong to this group are trespass to goods (unlawfully touching another’s goods) and conversion (treating another’s goods as though they are your own to dispose of). A further tort, detinue (which involved refusing to hand over goods to the person entitled to them), was abolished in 1977, and this type of wrong is now treated as a form of conversion.


	
Personality torts. These torts – principally defamation and invasion of privacy – involve acting in ways that impinge on someone’s interest as a person in being able to socialise with others without the shame or embarrassment involved in your reputation being unjustly besmirched or in other people knowing intimate details about your life.


	
The economic torts. The torts that belong to this group are so-called because they all involve inflicting some kind of economic harm on someone else. These torts include the tort of inducing a breach of contract, the intentional infliction of economic loss using unlawful means to do so, conspiracy, deceit (intentionally or recklessly lying to someone so as to get them to act in a particular way), passing off (trading on the goodwill attached to someone’s name or business, or trading in a way that might endanger the goodwill attached to someone’s name or business), and malicious falsehood (deliberately telling a third party lies about someone with the object of causing that someone loss). In theory, this group also involves any form of the tort of negligence that involves a breach of a duty to take care not to harm, or to safeguard, someone else’s economic welfare. 


	
Abusive torts. This group of torts involves abusing other people in some way – either directly (as when you harass someone or unlawfully discriminate against them) or by abusing legal institutions to do someone down (as when you maliciously prosecute an innocent person or maliciously bring an unjustified legal claim against someone else).


	
Criminal torts. This is a very difficult group of torts – arguably, they are not torts at all – that we will deal with in detail in Chapter 24, and summarily in the next section (§1.4(B)). They all involve committing a tort by committing an offence under the criminal law.











The range of torts recognised under English law expands and contracts over time, to reflect changing social notions as to what basic duties we should owe other people. For example, in Donoghue v Stevenson (1932) the House of Lords was confronted with the question: Should a manufacturer of a product automatically owe the ultimate consumer of that product a duty of care to see that that product is safe to use? Previous decisions had indicated that a manufacturer should not: if a consumer wanted a manufacturer to owe her such a duty, she would have to go to the manufacturer and bargain for him to come under such a duty. (Which, of course, a consumer could never do.) Such decisions reflected a desire not to impose too many burdens on businesses and expose them to the risk of a multiplicity of lawsuits:
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The only safe rule is to confine the right to recover [for harm caused by a defective product] to those who enter into [a] contract [with the manufacturer]; if we go one step beyond that, there is no reason why we should not go fifty.11



But by the time Donoghue v Stevenson was decided, the pendulum had swung, and a 3:2 majority in the House of Lords, led by Lord Atkin, was more concerned to enhance the degree of protection enjoyed by consumers than it was to protect businesses from too many lawsuits. Accordingly, the House of Lords found that a manufacturer would owe a consumer a basic duty of care to see that his product was safe for her to use – and in so doing triggered an avalanche of litigation over the next 90 years or so, designed to explore what other basic duties of care are owed between complete strangers. 


Donoghue v Stevenson was an example of changes in society triggering an expansion in the basic duties we owe each other; but social change can also result in a contraction in our basic duties. For example, it used to be the case that if a man was married, other people would automatically owe him duties not to have sex with his wife12  and not to encourage his wife to leave him, and if his wife did leave him, a duty not to give her a place to stay.13  As McCardie J frankly admitted in Butterworth v Butterworth and Englefield (1920), the reason for this was that a ‘wife was in substance regarded by the common law as the property of her husband’14  – so interfering with a man’s wife was regarded as being akin to interfering with his property. Now that society has rejected the idea that a man’s wife is his property, the idea that people will owe a married man a duty not to interfere with his marriage has also been rejected.15


Tort theorists16  who adhere to the Kantian approach to thinking about tort law – Kantian because they think that tort law gives effect to the philosopher Immanuel Kant’s views as to what rights we have against other people17  – think that the range of torts should be very narrow. This is because they think that tort law exists to protect our independence as persons, with the result that people should only be allowed to claim that they are the victim of a tort when someone else has prevented them from determining what happens to the things that belong to them: their bodies and their property. So if C cannot show that D has done something to, or to adversely affect, her body or her property, then tort law should have nothing to do with her. Such a view rules out the possibility of C suing D in tort for failing to save her from harm, or for causing her merely to suffer economic harm (what is known as pure economic loss).
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We think that this view of tort law is far too narrow.18  There is no reason why tort law cannot extend to impose on us duties, owed to other people, to save them from harm or not to cause them to suffer pure economic loss. To say that doing so would violate our own rights of independence begs the questions of (i) whether there are any such things; and if such rights of independence do exist, (ii) whether they can be traded away in the interests of living in a community where people are expected (within sensible bounds) to come to another’s assistance when they are in need and not to cause others to suffer very serious, or needlessly inflicted, forms of pure economic loss. 


Certainly, the view that tort law can extend this far cannot be rebutted by arguing that there is no such thing as a ‘right to’ be rescued from danger or a ‘right to’ a certain level of economic wealth. As was observed in the previous section, tort law is not at all concerned with ‘rights to’ – it focusses on whether D could be said to have violated a ‘right that’ C had against him that he act in a particular way. And it is perfectly possible to argue that while no one has a ‘right to’ be rescued from danger or a ‘right to’ a certain level of economic wealth, C did have a right (in the circumstances) that D save her from a danger she was in, or C did have a right (in the circumstances) that D not cause her to suffer the kind of pure economic loss he did. And, in certain cases, tort law does find that C had such a right against D; or, in other words, that D did owe C a duty to save her from harm/not to cause her to suffer pure economic loss.







        

      

    

              
                
                  
                  
      
        
          Rudden, ‘Torticles’ (1991–19-92) 6/7 Tulane Civil Law Forum 105 provides us with a list of over 70 torts which have been recognised at one time or another in the common law jurisdictions. But it is doubtful whether some of the listed ‘torts’ are actually torts – for example, ‘homicide’ or ‘products liability’.






        

      

    


      
        
          Winterbottom v Wright (1842) 2 M & W 109, at 115 (per Alderson B).






        

      

    


      
        
          Matrimonial Causes Act 1857, s 33.






        

      

    


      
        
          Winsmore v Greenbank (1745) Willes 577.






        

      

    


      
        
          [1920] P 126, 130.






        

      

    


      
        
          See the Law Reform (Miscellaneous Provisions) Act 1970, ss 4 (abolishing the right to sue someone for committing adultery with your wife) and 5 (abolishing the right to sue someone for inducing your wife to leave you). Section 2 of the Administration of Justice Act 1982 provides that ‘[no] person shall be liable in tort…to a husband on the ground only if having deprived him of the services or society of his wife’. The last remaining traces of the idea that a man’s wife is his property were removed from the law by the House of Lords in R v R [1992] 1 AC 599, ruling that a man is not allowed to have sexual intercourse with his wife without her consent.

 






        

      

    


      
        
          Such theorists include Ernest Weinrib (The Idea of Private Law, rev’d ed (OUP, 2012)); Arthur Ripstein (Private Wrongs (Harvard UP, 2012)); Robert Stevens (op cit); and Allan Beever (Rediscovering the Law of Negligence (Hart Publishing, 2007); A Theory of Tort Liability (Hart Publishing, 2016)). Perhaps because of the influence of Weinrib and Ripstein – both based at the University of Toronto – Kantian views of tort law are particularly popular among Canadian legal academics.






        

      

    


      
        
          As laid out in Kant, Metaphysics of Morals (1797), Part I (‘Doctrine of Right’).






        

      

    


      
        
          Bagshaw, ‘Tort law, concepts, and what really matters’ in Robertson and Wu (eds), The Goals of Private Law (Hart Publishing, 2009); McBride, The Humanity of Private Law, Part I: Evaluation (Hart Publishing, 2019), ch 4.






        

      

    



                  

                

              


          
            
      
        
          
1.4 Stretching tort law


Kantians would say that in these kinds of cases, tort law is being stretched19  illegitimately to do things it should not be doing. We disagree – but we would also readily concede that there are occasions where tort law is stretched to do things that, on the definitions we have offered so far, it should not be doing. That tort law should be stretched in this way should come as no surprise. As the great English legal historian SFC Milsom once observed, ‘The life of the common law has been in the abuse of its elementary ideas.’20  The elementary ideas – and, indeed, morality – that underlie tort are abused in the following ways:


A. Non-basic duties


We have been saying in this chapter that a tort involves the breach of a basic duty owed by one person to another, where a basic duty is one that someone is subject to without anything special having to be done to bring them under that duty. 
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Contrast that with a contractual duty, where D has to have made a promise to C, and been given something in return (some consideration) for that promise, in order for him to have a duty to do whatever D promised C he would do. So breach of a contractual duty, not being basic in nature, does not amount to a tort. 


Similarly, where S transfers legal title to assets to D, telling D to hold those assets on trust for C. D will come under a duty to administer those assets for C’s benefit, and will commit a breach of trust if he fails to do this. Because the duty D owes C to administer the assets he holds on trust for C is not basic – it only arose because S transferred assets to D and D agreed to administer them for C’s benefit – a breach of trust will not count as a tort.


This neat picture is somewhat spoiled by occasions where D will be held to have committed a tort in relation to C because he breached a duty that arose out of his ‘assuming a responsibility’ to C.21  That duty is not basic – D had to assume a responsibility to C in order for the duty to arise – but breach of that duty is still held to be a tort.


One example of this kind of situation is a bailment, where D agrees to look after C’s goods for C, and as a result incurs a duty to take reasonable steps to see that C’s goods are not destroyed, lost or stolen. If D breaches that duty, some people feel discomfort with saying that D has committed a tort and say instead that D’s liability arising out of the breach is neither tortious (arising as a result of D’s committing a tort) or contractual (arising out of D’s breaching a contract (supposing he had one) with C), but sui generis (‘unique, of its own kind’) instead.22  However, it is hard to maintain this position where the law itself says that breach of a duty by a bailee will amount to a tort – the tort of conversion.23 


Another example, more troubling because more pervasive, is where D is held under the authority of the House of Lords’ decision in Hedley Byrne v Heller & Partners (1964) to have owed C a duty of care not to mislead C on some matter or to perform some task for C with reasonable skill and care because D ‘assumed a responsibility’ to take care in advising C or performing some task for C. No one has suggested that this duty, and the liability arising out of breach of that duty, is sui generis (not contractual because nothing was given in return for D’s promise to take care, and not tortious because D’s duty is not basic). It is treated as straightforwardly belonging within the law of tort.







        

      

    


      
        
          
B. Duties not owed to others


We have also said that a tort involves the breach of a basic duty owed by one person to another – that is, imposed for that other’s benefit, and no one else’s. Despite this, there are torts which seem to involve breach of a duty imposed for the benefit of the community as a whole. 


The most obvious example of this is public nuisance, which classically involves unreasonably blocking a public highway. If D does this, and C suffers ‘special damage’ as a result, then C can sue D in tort for compensation for the loss that she has suffered. This is so even though D’s duty not to block the highway unreasonably cannot have been owed to C alone – it was owed to the community as a whole.
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Another example of this kind of thing is the tort of misfeasance in public office, where (roughly speaking) D, a public official, abuses their powers in a way that they know will cause C harm. C will be allowed to sue D in tort for the harm they have suffered even though any duty D will have been subject to not to abuse his powers will not have been owed to C alone, but to the community as a whole.







        

      

    


      
        
          
C. Liability rules24



We have also said that a tort involves the breach of a basic duty owed by one person to another. But there are cases where C is said to be able to sue D in tort where no one has breached any kind of duty. Instead, C is allowed to sue D under a liability rule which says that if C suffers harm under certain circumstances, then D is required to compensate C for that harm. No wrongdoing on D or anyone else’s part needs to be shown: all that has to be shown is that C’s case comes under the rule which says that D has to pay C in that kind of case.


The Consumer Protection Act 1987 provides a good example of this kind of liability rule, which provides for ‘compensation without wrongdoing’. Section 2 of the Act sets up the liability rule: 


...where any damage is caused wholly or partly by a defect in a product, every person to whom subsection (2) applies shall be liable for the damage.



And the following sections deal with what amounts to a ‘defect’, and a ‘product’ and what counts as ‘damage’. We will explain these further later on in the book (§15.2), but the crucial point for present purposes is that once the 1987 Act was enacted, if C was injured as a result of a product being dangerously defective, and C wanted to sue D, the manufacturer of that product, for compensation for that harm, she no longer needed to show that D had breached the duty of care he owed her under Donoghue v Stevenson (1932) to take care to see that the product in question would be safe to use. She no longer needed to show that D had done anything wrong at all – she just needed to bring her case under the liability rule set out above and D would have to compensate her for her injuries. But if D were held liable, everyone agreed that he would be held liable in tort for C’s injuries – even though C would not have shown that anyone had done anything legally wrong to cause those injuries.


A much older instance of a liability rule is what is known as ‘the rule in Rylands v Fletcher’. (Note that no one, except those trying to make a point,25  uses the expression ‘the tort in Rylands v Fletcher’.) That rule says that if D brings onto, or collects on, his land something that is liable to do damage if it escapes from D’s land, and he does so in the course of using his land in a ‘non-natural’ way, then if that thing escapes from D’s land, D will be held liable to compensate C if C suffers foreseeable harm to her land as a result of that thing’s escaping. As with the Consumer Protection Act 1987, C does not have to show that D did anything legally wrong in allowing the dangerous thing on his land to escape in order to sue D for damages under the rule in Rylands v Fletcher:
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It is often said that in respect of peculiarly dangerous things, there is a ‘duty’ irrespective of negligence or wilful aggression, to ‘insure’ neighbours and others against damage. This use of the term ‘duty’ is unfortunate... There is of course a duty of careful management of any material thing, whether it belong to the family of ‘Rylands v Fletcher objects’ or not; but it is difficult to see that there is any ‘duty’ to prevent a dangerous thing escaping through causes which have nothing to do with the maintainer’s fault... The true situation seems to be that he who maintains for his own advantage a peculiarly dangerous thing in proximity to others, necessarily imposes upon those others a risk of injury... greater than is to be reasonably expected in the ordinary circumstances of social life, and it is therefore just and expedient that he himself should bear the risk of making good any damage to others which results from the maintenance of the object. This is certainly a liability; but it is a confusion of ideas to [say that it involves breach of] a duty. 26



But if C is able to sue D for compensation under the rule in Rylands v Fletcher, most people would happily say that D is liable in tort to compensate C. And certainly a student who was asked to consider what claims in tort could be made in a situation where Rylands v Fletcher applied would not do well if they studiously ignored the rule in Rylands v Fletcher on the basis that liability under the rule is not ‘really’ a form of tort liability.








It should be noted that both of these liability rules create a form of strict liability. That is, C is able to sue D under these rules for compensation without having to prove D was at fault for what happened to C. But it is not the case that liability rules are always strict liability rules: you could have a liability rule that says if a contractor working for D causes harm to C, then D will be held liable for that harm if he was at fault in selecting that contractor to work for him. D’s liability in such a case would be fault-based, but it would not be wrong-based – there would be no reason to think from the existence of this rule that D owed C a duty to take care not to select a bad contractor.


And it is not any part of the case for arguing that the Consumer Protection Act 1987 and Rylands v Fletcher give effect to liability rules that the liabilities created by those areas of law are strict. Just because D is held liable to C without C having to show that D was at fault for what happened to C does not mean that we cannot say that D breached a basic duty owed to C. There are plenty of strict liability torts that arise out of D’s breaching a duty that D owed C to ensure that he did not cause C to suffer harm of some kind. Conversion (treating someone else’s property as though it’s your own to dispose of) is an example of a strict liability tort: if D mistakenly picks up C’s umbrella and takes it home and lends it to someone else to use to keep off the rain, then he will commit a tort in relation to C even though D might not have been at fault for anything he did in relation to C’s umbrella. (For example, D’s mistake in picking up the umbrella might have been eminently reasonable if the two umbrellas were left in the same stand and were identical.) The duty not to meddle with someone else’s property is a strict one and can be breached without being at fault. 


But as a matter of positive law (law as it is laid down) it simply makes no sense to say that the Consumer Protection Act 1987 or Rylands v Fletcher recognise the existence of strict duties to ensure that one’s products are not dangerously defective or to ensure that dangerous things stay on one’s land. There are no such strict duties recognised under the law – only strict liabilities to pay compensation to those who are harmed by dangerous products or the escape of dangerous things off someone’s land.
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D. Implications


What do these counter-examples to the propositions about tort law with which we began this chapter have to tell us about the nature of tort law? 


A nihilist school of thought about tort law (‘nihil’ is Latin for nothing, and so a ‘nihilist’ believes in nothing) thinks that these counter-examples show that the general claims about tort law made at the start of this chapter are wrong and it is in fact impossible to make general statements about tort law or its nature that are true. 


Tony Weir – surely the greatest ever writer on tort law – indicated his agreement with the nihilist school when he said, that ‘Tort is what is in the tort books and the only thing holding it together is the binding.’27  John Murphy – one of the most prolific current writers on tort law – has published a number of nihilist articles attacking general claims about the nature of tort law that have been made by people like us and by Kantian theorists about tort law.28  Jane Stapleton – another very distinguished and extremely influential tort academic – flirts with nihilism in her Three Essays on Torts, when she denies that tort law can be described as ‘being fundamentally “all about one thing”’.29  As one of us observed in reviewing Stapleton’s book:


The idea that tort law is not about one thing is obviously wrong in one sense: tort law is about one thing in that tort law is about tort law. It’s because tort law is about tort law that we know what to expect when we open a book called Three Essays on Torts; we don’t, for example, expect to find an essay on flower arranging. 30



But maybe this is untrue if the nihilists are right: in their view, tort law is not about one thing, but is about nothing at all.


We reject this nihilist way of thinking about tort law and all its works. ‘Its works’ are the way nihilism prevents us understanding why tort law exists, when it is functioning as it is supposed to, and when it is being abused to achieve some goal alien to tort law. If we do not understand these things, we cannot understand when tort law needs to be reformed and when it is in good shape. As GK Chesterton observed:


[Suppose there] exists a certain institution or law; let us say, for the sake of simplicity, a fence or gate erected across a road. The more modern type of reformer goes gaily up to it and says, ‘I don’t see the use of this; let us clear it away.’ To which the more intelligent type of reformer will do well to answer: ‘If you don’t see the use of it, I certainly won’t let you clear it away. Go away and think. Then, when you can come back and tell me that you do see the use of it, I may allow you to destroy it.’
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This [response] rests on the most elementary common sense. The gate or fence did not grow there. It was not set up by somnambulists who built it in their sleep. It is highly improbable that it was put there by escaped lunatics who were for some reason loose in the street. Some person had some reason for thinking it would be a good thing for somebody. And until we know what the reason was, we really cannot judge whether the reason was reasonable. It is extremely probable that we have overlooked some whole aspect of the question, if something set up by human beings like ourselves seems to be entirely meaningless and mysterious.31
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1.5 The loss compensation model of tort law


A more dangerous lesson that someone could learn from the counter-examples considered in the previous section to the account of tort law offered in this book is that tort law is not at all ‘meaningless and mysterious’. Because all these counter-examples involve D’s being held liable to pay compensation to C in a variety of different contexts and because most standard examples of tort cases also involve D’s being made to pay compensation to C in a variety of circumstances, the lesson they draw from these counter-examples is that: tort law determines when one person will be held liable to pay compensation to someone else for a loss that that someone else has suffered. And as we can safely assume that tort law aspires to act fairly, justly and reasonably in making this determination, we can say that: tort law determines when it would be fair, just and reasonable to make one person liable to pay compensation to someone else for a loss that that someone else has suffered.


This is the loss compensation model of tort law (or ‘LCM’ for short), which was the dominant way of thinking about tort law for most of the second half of the twentieth century (being particularly prominent in the 1970s and 1980s). It was endorsed by Lord Bingham when he said in the case of Fairchild v Glenhaven Funeral Services Ltd (2003) that, ‘The overall object of tort law is to define cases in which the law may justly hold one party liable to compensate another.’ 32 However, judges do not get to determine conclusively why tort law exists (or even why a particular rule of tort law exists) and we reject LCM for a number of reasons.



	LCM completely ignores the many non-compensatory remedies that are standardly available in tort cases. The most important of these non-compensatory remedies is the injunction, which is a court order requiring someone who is continually committing a tort to stop doing it. Another non-compensatory remedy that is available in some tort cases is punitive damages, which are designed to punish someone for their conduct in committing a tort.


	LCM cannot account for the existence of torts that are actionable per se: that is, torts that can be committed without causing anyone else any loss. For example, suppose that while C is on holiday, D – who is C’s neighbour, and someone to whom C has given a spare key to her house for security purposes – enters C’s house and sunbathes in C’s garden. C is not aware of this. In this situation, D has committed the tort of trespass to land – he went onto C’s land without her permission. The fact that C has suffered no loss as a result of D’s trespass is irrelevant: trespass to land is a tort that is actionable per se. The fact that D can be held liable for committing a tort in this situation is something that LCM cannot explain.
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	LCM cannot account for why liability rules are not the norm in tort law, rather than the very rare exception. In almost all tort cases, someone has to have done something legally wrong – and not just that, but their legal wrong has to consist in the breach of a basic duty owed to another – for tort law to take an interest in the case. If LCM were correct, we would expect there to be many more situations where C is allowed to sue D for compensation for some harm she has suffered even though nobody did anything legally wrong to cause that harm.


	LCM cannot account for the decision of the House of Lords in Ashley v Chief Constable of Sussex Police (2008). In that case, C was shot dead by PC Christopher Sherwood, who was part of a group of armed police officers that conducted a drugs raid on C’s house at 4.20 am. Sherwood had been briefed that C might be dangerous and was first into C’s bedroom where C – having been woken by the sound of the raid – was standing naked in the middle of the room with no light on. C’s family sued D, the Chief Constable who was vicariously liable for any torts committed by PC Sherwood in shooting C.





In an attempt to keep the case from going to court and suffering consequent embarrassment, D offered to settle C’s family’s claim by paying them a sum of money that came to more than they could possibly hope to recover from a court that found in their favour. When C’s family turned down this sum, D applied to have their claim struck out on the ground that it amounted to an abuse of the processes of the court – they were abusing tort law by insisting on having their claim heard by a judge instead of taking the money (and more) that they were bringing the claim to recover in the first place. The House of Lords refused to strike out the claim: they thought it was perfectly legitimate for C’s family to seek ‘a judicial finding about the circumstances in which PC Sherwood killed the deceased’.33  Lord Scott held that he could ‘see no ground upon which it could be said that it would be inappropriate for the claim to proceed for vindicatory purposes’.34  Lord Bingham (!) agreed.35


	But if, as LCM suggests, tort law is all about the money, then it is hard to see why it was not abusive for C’s family to seek to have their day in court instead of immediately accepting all the money (and more) that they could have hoped to recover when that day was over.










It would be difficult for advocates of LCM to argue – as we did in the previous section – that these aspects of tort law represent tort law being stretched in aberrant ways. The importance of showing that you are the victim of a tort in order to obtain a remedy in tort, the existence of torts that are actionable per se, the availability of injunctions to prevent torts occurring – all of these things are central to tort law’s self-understanding. If these things were abandoned, tort law would no longer be recognisably tort law. By contrast, if after Brexit the Consumer Protection Act 1987 had been repealed,36  no one would have regarded that as a betrayal of tort law’s purpose or mission (though they might have thought it was unwise).


The dangers involved in adopting the LCM are twofold. The first is that judges who think like Lord Bingham are emboldened by LCM to become Lossfinder Generals and start thinking that it is their role as judges when deciding tort cases to determine when D should ‘justly’ be held liable to compensate C for some loss that C has suffered. But judges are no more equipped to determine this issue than they are to determine what is a just level of income tax, or a just distribution of research funding among universities, with the result that things tend not to go so well when judges appropriate to themselves a general power to make people compensate others when it would be ‘fair, just and reasonable’ to do so. 
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The most prominent recent example of this is the Fairchild saga (dealt with in §12.1(C)–(E)) beginning with the eponymous case from which the above quote from Lord Bingham comes. In Fairchild, the House of Lords thought that it could hold defendants liable for terminal cancers contracted by the claimants without its being proved which of the defendants caused those cancers to develop. The consequences of that decision are still being litigated to this day (more than 20 years later) as defendants who have been held liable under Fairchild seek to sue their insurance companies to be indemnified against those liabilities, and the insurance companies seek to sue the insurance companies with whom they reinsured the risk that they would be held liable to the defendants, and so on and so on. None of this knock-on litigation was in the minds of the five Law Lords who decided Fairchild, and it would be surprising if it had been. But their inability to see all the consequences of their decisions means that they cannot be trusted with a general power to determine when it would be ‘just, fair and reasonable’ for D to pay compensation to C.


The second danger involved in adopting the LCM is that if the function of tort law is to redistribute losses from one person to another when it would be just to do so, then tort law does not seem to do that good a job of it. Many would-be claimants who have undeservedly suffered terrible harm do not have a sniff of a chance of obtaining compensation for that harm under the tort system because they have no hope of establishing that they are the victim of a wrong. Many of those who do have hopes of being able to establish their victim status will only have it confirmed by a court after lengthy proceedings, which proceedings may be subject to appeals that can drag out the process of determining whether C can sue D for damages for years. 


For example, the House of Lords handed down its decision in the Ashley case in 2008. But the police drugs raid that gave rise to the litigation in Ashley took place ten years before, in 1998. It wasn’t until seven years later that judgment was given at first instance in Ashley, in 2005. That judgment was then appealed to the Court of Appeal in 2006, and the House of Lords had its say in the case in April 2008. But then the case went back to a first instance judge, and the last that was heard of it was when that judge gave a preliminary decision in the case in December 2008. The legal costs involved in taking the Ashley case along such a long and winding road through the courts do not bear thinking about. There must be, people think, a more intelligent and efficient way of going about the job of redistributing losses when it would be just to do so. And it is a short hop from this kind of thinking to advocating that tort law be abolished altogether in favour of a loss compensation scheme of some description that will be better (in all sorts of different ways) at doing the job that tort law so signally fails to do.37


However, this line of attack on tort law only makes sense if LCM is correct. If it is not, then tearing down tort law on the ground that it does not do a particularly good job of redistributing losses when it would be just to do so is akin to tearing down Chesterton’s fence on the basis that its job is to keep out respiratory viruses and that it is terrible at doing this. The fact that it is terrible at keeping out respiratory viruses should provide us with a bit of a clue that that is not its function, in the same way that the fact that tort law does not a good job of redistributing losses when it would be just to do so should make us wonder whether it performs a very different role in our national life. In our view it does: Tort law determines what basic duties we owe each other, and what remedies will be available when those duties are breached. We can call this the basic duty model of tort law, or ‘BDM’ for short.
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It is because of BDM that there is such a close link between tort law and criminal law, so that the events in Ashley could give rise both to a criminal case (PC Sherwood was tried for murder and manslaughter in 2001, and was acquitted on all counts) and a civil case where C’s family sued the Chief Constable of Sussex Police in tort. This link is reflected in the language of the two areas of law – we have torts of assault and battery, and crimes of assault and battery; we have a tort of negligence and a crime of gross negligence manslaughter (that is committed by causing someone’s death by breaching a duty of care owed to another in circumstances where the breach is so serious as to be worthy of punishment). 


We can say that criminal law vindicates the basic duties we owe other people by criminalising and punishing the intentional or reckless breach of those duties. Of course, criminal law does a lot more than that – it also recognises thousands of regulatory offences that exist to encourage, through the threat of punishment, people to act in the general public interest. But the core of the criminal law that students tend to study at university is explained by the above formula. As is the fact that crimes that exist in that core can be analysed as consisting in the commission of an actus reus (wrongful act) with a mens rea (wrongful mind). In line with the above formula, the actus reus of a core criminal offence (such as murder or rape or theft) should consist in a tort, the breach of a basic duty owed to someone else. It is striking that when criminal law departs from this principle and finds that someone has committed the actus reus of a core criminal offence without having committed a tort, it tends to run into trouble and controversy. Obvious examples are: R v Brown (1994), where the House of Lords ruled that if D caused C actual bodily harm in the course of (with C’s consent) a sado-masochistic encounter, D would commit the offence of assault occasioning actual bodily harm under s 47 of the Offences Against the Person Act 1861 (when if C tried to sue D in tort for compensation for his injuries, his claim would be dismissed on the ground of volenti non fit iniuria (‘no wrong is done to the willing’)); and R v Hinks (2001), where the House of Lords ruled that D could be convicted of theft under the Theft Act 1968 if he dishonestly obtained property from C through a transaction that civil law regarded as perfectly valid (with the result there would be no chance of C’s being able to sue D in tort for obtaining that property).


So the last charge that can be laid against LCM, before it is laid to rest forever in the grave for truly bad ideas about the law, is that not only does it make no sense of tort law – it also prevents us understanding why the criminal law exists as well.
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