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What you need to do for every question in Contract Law




HOW TO USE THIS BOOK

Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.

This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.

Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here, instead use the answers and the other features to understand what goes into a good answer and why.



Contract law is predominantly taught and assessed through problem scenarios. These scenarios can be long and the facts complicated: for instance, a question on offer and acceptance can have a series of communications between the parties involved. It is essential that you identify the legal issues raised by the question, so ask yourself what the status of each communication is, and what is the authority for such an assertion. Having a plan before you write will assist with this. Ensure that you do not retell the facts of the problem: focus on the issues raised by those facts. Once you have identified, discussed and supported your legal argument, apply that analysis back to the facts of the question. There will be multiple issues in contract problems: deal with them logically and ensure that the answer has a natural flow. Equally with essays: answer the question set. Do not write everything you know on that topic area. For instance, if an essay concerns silence and misrepresentation, you will not gain marks for discussing statements of opinion.

A strong introduction can often focus your structure and attention on the question set. A conclusion draws together all the lines of argument and analysis into a succinct answer to the issues raised by that question.

The best way to cope with large amounts of case law is to learn your authorities as you learn the principle concerned. One of the commonest criticisms of contract law papers is a lack of supporting authority for the point made.







Chapter 1






Formation of a contract




How this topic may come up in exams

The rules with regards to offer and acceptance are the same whatever the apparent complexity of the scenario or essay question. To allow stronger candidates to demonstrate their knowledge examiners may throw in more complex issues such as the specific rules relating to auctions or unilateral offers. Remember the same very basic principles apply: you need an offer and an acceptance to have an enforceable contract.





Before you begin

It’s a good idea to consider the following key themes of formation of a contract before tackling a question on this topic.


[image: Before you begin]


A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa





[image: question] Question 1


Logoplat Ltd design plates. Ten thousand dining plates with a ‘Le Chat Noir’ design on the side have been produced. On 1 May at 9.00 a.m. Logoplat Ltd post a note on their website indicating that ‘Le Chat Noir’ plates are for sale at a price of £1.00 per plate.

Sebastian, owner of Le Chat Noir restaurant, sees the advertisement. He emails Logoplat Ltd at 10.00 a.m. on 1 May asking to have 500 of the plates at £1.00 per plate or 2,000 at 50p per plate. Logoplat Ltd reply at 10.05 a.m. saying that they will sell 2,000 at 70p per plate. Sebastian drafts an email at 11.30 a.m. confirming the order for 2,000 plates at 70p. When he presses ‘send’ he is not connected to the internet. As a result his email is stored in his outbox and sent the following morning, 2 May, at 10.30.

The Black Swan Brewery Ltd wants the whole consignment of plates for the launch of their new ‘Le Chat Noir’ beer. They send a van to the premises of Logoplat Ltd with enough cash to pay at £1 per plate. The van arrives at 4.00 p.m. on 1 May and the plates are loaded and sent on their way by 4.30 p.m. At 4.54 p.m. Logoplat Ltd email Sebastian withdrawing their offer. Sebastian reads the email at 10.30 a.m. on 2 May when he logs back onto the internet.

Advise Logoplat Ltd as Sebastian is claiming that the rules on offer and acceptance mean that an enforceable contract was formed with him prior to the plates being sold to the Black Swan Brewery Ltd.


Answer plan

[image: arrow] Identify the website advertisement as an invitation to treat.

[image: arrow] Sebastian’s reply could be considered as an invitation to treat, as it is uncertain as to terms, or potentially two offers.

[image: arrow] Logoplat Ltd’s response is either an offer or a counter-offer, either of which is capable of acceptance.

[image: arrow] Applying the decision in Entores, does the acceptance of Logoplat Ltd’s offer take effect before or after the offer is withdrawn?

[image: arrow] An enforceable contract is formed with the Black Swan Brewery Ltd.





Diagram plan


[image: Diagram plan]


A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa




Answer

In order to have an enforceable contract there must be an offer which is accepted prior to any revocation of that offer.1 Determining whether Sebastian had formed a contract with Logoplat Ltd before they purported to withdraw their offer, having sold the goods elsewhere, will involve an analysis of the traditional rules of offer and acceptance. These principles continue to be applied to technologies which did not exist at the time the authorities themselves were decided.

As a general rule, advertisements are invitations to treat, not offers.2 An offer is an expression of willingness to be bound on acceptance of that offer on certain terms. An invitation to treat by comparison is inviting offers to be made. The website states the availability of plates for sale and gives a price but gives no indication as to how many are in stock. It is, therefore, unlikely to be capable of being an offer as it is looking to generate interest rather than finalise a deal. The website notice is analogous to a notice in a catalogue (Grainger v Gough [1896] AC 325) or even a display in a shop window (Fisher v Bell [1961] 1 QB 394).

Sebastian’s first communication to Logoplat Ltd could again be interpreted as invitation to treat as it is uncertain as to terms, Loftus v Roberts (1902) 18 TLR 532. However, as Treitel (Peel, 2011) points out, determining whether an offer or invitation has been made is a question of intention3 (Harvey v Facey [1893] AC 552). From this viewpoint, Sebastian’s email could be deemed to contain two offers, either of which he would intend to be bound by on acceptance by Logoplat Ltd.4


Logoplat Ltd’s response is an offer which is capable of being accepted, if Sebastian’s first email is found to be an invitation to treat. The terms are certain and there is an expression of willingness to be bound. If it were determined that Sebastian’s first email was an offer, then Logoplat Ltd’s response is a counter-offer as it proposes different terms, which has the effect of rejecting the original offer (Hyde v Wrench (1840) 3 Beav 334). Sebastian is free to accept or reject this offer.5

Sebastian’s second email is intended to be an acceptance of Logoplat Ltd’s offer to sell the plates at 70p each. The acceptance must mirror the terms offered and must be effectively communicated to the offeror6 (Entores Ltd v Miles Far East Corporation [1955] 2 QB 327). The method of communication of acceptance has not been prescribed and email is appropriate in the circumstances, as it is the same mode used for the offer7 (Quenerduaine v Cole (1883) 32 WR 185). However, any offer can be revoked at any time prior to acceptance (Byrne v Van Tienhoven (1880) 5 CPD 344). Both a revocation of an offer and an acceptance by an instantaneous8 means of communication take effect on receipt. Therefore it has to be determined which was received first: the revocation or the acceptance?

Issues surrounding effective communication of acceptance are discussed in Denning’s judgment in Entores.9 Denning identified two types of communication of acceptance: instantaneous and non-instantaneous.10 Non-instantaneous applies to the post only and acceptance takes effect on posting (Adams v Lindsell (1818) 1 B& Ald 681). Instantaneous means of communication apply to everything else, even new technologies developed after this decision that are capable of message storage (Brinkibon Ltd v Stahag Stahl und Stahlwarenhandel GmbH [1982] 2 WLR 264). Brinkibon does not give a precise ruling as to when acceptance will take place in such circumstances. Potentially it could be when the message is sent, on receipt in the storage device, or when it is actually heard/read.11 Brinkibon suggests that in the absence of a precise intention12 expressed by the parties, determining when acceptance takes place depends on the business practice concerned or a judgement as to where the risks of acceptance/non-acceptance should lie. The basic principles in Entores apply as to the risk of non-effective communication of acceptance. In not connecting to the internet it would appear that Sebastian has not communicated his acceptance effectively and therefore the revocation of the offer would take effect before the message purporting to accept the offer was sent. If the fault for the non-connection to the internet was not his, but equally not Logoplat Ltd’s, then the risk according to Denning’s judgment will still lie with Sebastian.13 The time of receipt does not have to be the time the message is actually read (Tenax Steamship Co. v Owners of the Motor Vessel Brimnes (The Brimnes) [1975] QB 851).

Logoplat Ltd made an offer capable of acceptance to Sebastian. Sebastian did not effectively communicate his acceptance of this offer until after the offer was withdrawn.14 An enforceable contract was made with the Black Swan Brewery Ltd. The offer and acceptance have been communicated by conduct (Brogden v Metropolitan Railway Company [1877] 2 App Cas 666). However, had the email sent by Sebastian gone through successfully at 11.30 a.m. on 1 May, then acceptance would have been effective before the offer was withdrawn and Logoplat Ltd would have been in breach of contract with Sebastian, damages being available as of right.15




1 A strong opening identifies the core issues raised by the question.

2 Simply stated but this point is then developed through clear, precise application and use of authority.

3 Using academic authority will demonstrate wider reading and depth of knowledge.

4 Good application to the problem.

5 The outcome is the same but it is the accuracy of your legal reasoning that will gain marks.

6 Good opening preparing to build in the complexities raised by the question.

7 This is well done as it demonstrates a depth of knowledge of the topic area but stays relevant to the question.

8 Good use of technical language.

9 This evidences your wider reading. The highest marks will be for explaining this judgment and its accurate application.

10 Starting with the basic principle allows the more complex analysis to be developed which makes your understanding clear to the marker.

11 This raises the potential options that were available to the court.

12 Good point demonstrating a rounded knowledge of the issues involved.

13 Effective link back to the point made in Brinkibon through the application of Denning's key judgment.

14 Good clear application to the problem.

15 Interesting finish, demonstrating a depth of knowledge and sound understanding of the topic area.




Make your answer stand out


	Consider expanding the point you raise in reference to Treitel’s determination of whether an invitation to treat or an offer has been made by doing a comparison of Gibson v Manchester County Council [1978] 1 WLR 520 and Storer v Manchester County Council [1974] 1 WLR 1403.

	Build depth into your answer: explore the rationale for not expanding the postal rule.

	Note that the rule was introduced to encourage the expansion of the use of the newly formed postal service but the rule was criticised from its inception, Byrne v Van Tienhoven.


	Draw on the above and include some academic opinion critical of the postal rule and that despite its evident similarities with email it is unlikely to be expanded: Hill, S. (2001) Flogging a dead horse: the postal acceptance rule and email. JCL, 17: 151.







Don’t be tempted to …


	Stop before you have followed a complete analysis of the issues raised. This question demands an understanding of not only the postal rule, but also its avoidance.

	Panic if there are two potential arguments: identify both and choose the most logical application. If your marker disagrees with your application you will have at least demonstrated that you understand both sides of the legal issue.
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