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What you need to do for every question in Employment Law





HOW TO USE THIS BOOK


Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.


This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.


Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here, instead use the answers and the other features to understand what goes into a good answer and why.





Employment law is a popular subject and something that most of us can relate to. This is both a great advantage and a disadvantage. Most of us have some basic knowledge of employment law and what our rights as employees are. Some of us also have experience of being employers and the vast amount of regulation that must be complied with. All of us can somehow relate to the world of work and this can make it easier to remember the relevant legal provisions.


However, the employment law field is also fast moving and complex so there is a great amount of confusion about some areas and knowledge can quickly become out of date. You must therefore keep up to date with the legal provisions and ensure you use recent case examples and recent academic commentary, as discussed throughout your course, to back up any points you make.


Problem questions are popular in employment law. Don’t be tempted to base your answer on what the media thinks the law is or on what you have experienced in your own life; make sure you really do learn the legal provisions and apply them. Many of the basic employment law principles come from common law and you should be aware of the common law and contractual underpinnings of employment law. You must also recognise, though, that there has been a huge expansion of statutory employment law in recent years.


Essay questions often focus on the effectiveness of the law in a particular area and here you can really show off your wider reading and knowledge of the context. You can use your general knowledge and experience to highlight areas where practice perhaps differs from the law as it is presented in textbooks. You should also acknowledge the contribution that other academic disciplines such as Human Resource Management and Business Studies can make to your understanding of employment law. Finally, remember that standpoints and backgrounds are important in shaping views. Employers, employees, ministers and trade union officials may view the same piece of legislation or the same case very differently. If you acknowledge this and explore these issues, you will demonstrate a wide and detailed knowledge of this area of law.


Good luck!
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Chapter 1










The sources and machinery of employment law





How this topic may come up in exams


The first topic to be covered in employment law courses is often an examination of the sources of employment law and the machinery and institutions most relevant in this area. However, this topic does not appear in exams all that often. Rather, it is treated as background information. Where it is examined, you will usually have to evaluate the current system, comment on past reforms and suggest improvements or alternatives to the current system. Problem questions in this area are very rare.



Attack the question



[image: Image]


A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa



Question 1


Critically evaluate the extension of jurisdiction to enable tribunals to determine contract-based claims, and identify further reforms to the tribunal system which should be of benefit to claimants.


Answer plan




	Briefly consider tribunal jurisdiction before Trade Union Reform and Employment Rights Act 1993 (TURERA).


	What were the problems with the limits placed on tribunals?


	Evaluate changes brought about by TURERA and subsequent reforms.


	Do those changes address the problems indentified earlier?


	What issues remain?





Diagram plan


[image: Image]


A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa


Answer


Employment Tribunals (ETs) were established with a very limited jurisdiction in the 1960s (Industrial Training Act 1964) and although their jurisdiction increased over the years, in particular through the Trade Union Reform and Employment Rights Act 1993 (TURERA), significant problems remained.1 Perhaps the most obvious one was that ETs only had jurisdiction over statutory claims and any common law claims such as breach of contract had to be heard through the regular court system. In addition, other criticisms can be levelled at the tribunal system such as confusing time limits and lack of availability of legal aid. This essay first discusses the ETs’ jurisdictional limits before turning to other criticisms.2


The lack of jurisdiction over common law claims could cause problems for employees wishing to enforce their rights or seek remedies. Unfair dismissal claims, for example, also often involved a breach of contract leaving an employee in the unfortunate situation of having to bring two claims arising from the employer’s action. Treganowan v Robert Knee Ltd [1975] IRLR 247, HC is a good example.3 The tribunal held the claimant to have been fairly dismissed but considered that she should have been given notice. Not doing so was a breach of contract but the ET had no jurisdiction to hear that part of her claim or award damages for the breach. The claimant thus had to pursue her claim in the County Court. The problems with this lack of jurisdiction can further be highlighted through cases arising out of what was then the Wages Act 1986. It included provisions relating to when deductions from wages could lawfully be made. If the deductions fell within the definitions listed in the Act, ETs would have jurisdiction; where they did not, an employee would have to rely on the court system. While this was straightforward in relation to, for example, basic pay or even bonuses as these were defined in the Act, wages in lieu of notice caused more problems. The House of Lords held in Delaney v Staples [1992] 1 All ER 944, HL that such payments arose out of the termination of the employment relationship as they acted as damages for breach of contract, and thus did not fall within the Wages Act. ETs thus did not have jurisdiction to hear such claims.4 Their Lordships in this judgment called for the extension of tribunal jurisdiction to breach of contract claims.


An extension would not only allow tribunals to act as a one-stop shop for employment claims and thus reduce complexity for employees, employers and practitioners, it would also avoid situations such as the one in Treganowan where two actions had to be brought. It would also avoid difficult questions of interpretation such as whether commission payments were wages for the purposes of the Wages Act or whether complete non-payment counted as a deduction. Both these questions were answered in the affirmative by the Employment Appeals Tribunal (EAT) in Kent Management Services v Butterfield [1992] IRLR 394, EAT. However, both questions would have been irrelevant had the ET’s jurisdiction extended to hearing breach of contract claims.5


Further criticisms of the tribunal6 system include the sometimes confusing time limits for bringing claims. While unfair dismissal claims must be brought within three months of dismissal, redundancy claims have a six-month time limit and, of course, the ET has a discretion to allow extensions to those time limits in certain cases (s. 111(2) of the Employment Rights Act 1996). There is likely to be differing practice amongst tribunals in exercising this discretion and, as tribunal decisions are not reported, the extent of such variations in practice is not known.


The lack of legal aid is a major problem in relation to tribunals. Many claimants will at the point of bringing a claim be in a precarious financial position, often just having lost their job. Many will worry about the costs of bringing a claim. In addition, tribunals tend not to award costs. While their powers to do so were increased in 2004 and they can now award up to £10,000 in costs, they can only do so where a party or a party’s representative has acted improperly (Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004). It must, of course, be remembered that costs can also be awarded against the claimant. Costs can be substantial, especially given the tendency to engage legal professionals to help with the case and often also represent parties at the tribunal hearing. Employment law is increasingly complex and although the tribunal system was supposed to reduce the need for legal representation, such knowledge and skill is often seen as vital to the success of a case.7
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