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  What you need to do for every question on the English Legal System




  HOW TO USE THIS BOOK

  Books in the Question & Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.

  This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.



  Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here; instead use the answers and the other features to understand what goes into a good answer and why.


    English legal system (ELS) is a broad subject area which gives rise to possible questions covering a wide range of topics. However, there are some themes that are common across the subject as a whole and worth bearing in mind when preparing for examinations. Many of the issues covered in ELS are topical and you should ensure that you are abreast of new developments which may appear in the news and are relevant to your syllabus. Examiners will give credit where students draw upon contemporary events and effectively relate them to examination questions. The very nature of ELS syllabuses also presents students with much scope to present their discussion of relevant legal issues within a wider social, economic, and political context, which is not always so possible in some other more doctrinal legal subjects. Examiners are, again, likely to give credit to students who are able to demonstrate a clear awareness of the functioning of the legal system in its wider setting.

    While ELS is taught under a number of topic headings, it is important that you do not ‘pigeon-hole’ topics. Sometimes you will be able to draw upon a point or example learned as part of one topic when answering a question on another. Occasionally, examination questions will span more than one topic. For example, a question on judicial law-making will benefit from the understanding you have from having studied judicial precedent, statutory interpretation and the composition of the judiciary. Weaker students often fail to make these wider connections and, consequently, produce narrow answers to questions that do not gain the highest marks.

    ELS is invariably assessed through the use of essay-type questions and problem questions are relatively rare. Therefore, when preparing for examinations you need to ensure that you are not simply able to apply legal principles to given scenarios, but are actually able to subject key principles, features and processes of the legal system to scrutiny. More so than many other subjects, where problem questions are often at least as common as essay questions, your ability to critically analyse and discuss legal issues will be crucial if you are to score well in assessment.

    When answering essay questions it is important that you understand what the question is asking you to do, and that you direct your answer towards doing exactly this. It is surprising how many students spot that a particular question relates to a specific topic and then proceed to simply write down everything they know about that topic, usually resulting in them failing to answer the question set. Good essays are always well structured, so take the time to think about what you need to cover in your answer and sketch out a brief plan before writing. This will ensure that your answer is logically structured and does not omit key information. Generalisation does not score well with examiners; make your arguments as clearly as possible and always provide supporting evidence from case law, statute, academic commentary or statistical evidence as and when appropriate.

    By their nature, problem questions require a different approach to essay questions. Unless specifically directed otherwise, problem questions will usually require you only to identify the legal issues raised by a scenario and advise on the application of the relevant law to the facts. It will seldom be necessary to comment on the merits of substantive legal provisions. You should always identify the issues raised before beginning your answer. By making a quick plan of issues to consider you minimise the danger of omitting consideration of key issues. For each issue raised you should identify the relevant law and its application to the scenario. Do not assume that there will always be a definitive answer. Sometimes you may need more information in order to be able to advise fully, or there may be a degree of ambiguity in the scenario’s facts or the applicable law. Always indicate where this is the case, and if there are several possible outcomes indicate this with reference to the factors which may determine the exact outcome.








 Chapter 1






 Sources of law




 How this topic may come up in exams

 Examination questions on this topic may test understanding of any one or more of the various primary and secondary sources of law. You will need to be familiar with the operation specifically of common law, equity, statute, EU law, delegated legislation and custom. While examination questions may focus upon any one of these sources, requiring you to be able to demonstrate a critical understanding of that source, you may also be asked to contrast more than one source of law and/or explore the relationship between these sources. Thus, you should not ‘pigeon-hole’ the various sources of law as free-standing topics.




 Before you begin

 It’s a good idea to consider the following key themes of sources of law before tackling a question on this topic.


[image: Sources of law]


 A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa




 
[image: pen_nibs] Question 1


 Explain the origins of the common law and how equity developed in response to its perceived shortcomings.


Answer plan

[image: arrow] Explain how common law originated in England.

[image: arrow] Explain the problems that came to be associated with the common law by the thirteenth century.

[image: arrow] Explain how equity originated in response to problems with the common law.

[image: arrow] Explain how the same courts came to administer both common law and equitable remedies.

[image: arrow] Comment upon the role of equity today.




Diagram plan
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Answer

Prior to the Norman Conquest of 1066, there was no unified system of law1 common to England as a whole. Instead, customary laws applied which varied from one area of the country to another in accordance with local customs. Often these would bear the influence of the invading forces prominent in those regions,2 so, for example, Dane law was particularly influential in the north of England, whereas in the south and west of the country Wessex law was a more dominant force. Thus, there was no effective central government and the King had little legal control over the country as a whole. The Norman Conquest represented a landmark in the eventual emergence of the English common law. William I initiated the process of standardising the laws applicable throughout the country. Representatives of the King, known as ‘itinerant justices’, were despatched throughout the country to scrutinise local administration and adjudicate upon disputes in accordance with the customary law applicable in each region.  As these itinerant justices returned to London and discussed their experiences from their visits to the regions, the principles of the common law began to emerge.3 Over a period of time the justices would select the best local customs from which to develop uniform rules to be applied across the whole country. This process continued for about two centuries, and by the mid-thirteenth century there was an English common law. The principle of stare decisis, on which judicial precedent is founded, had been established, and the common law courts of exchequer, common pleas and King’s Bench had been established.

Litigants soon came to experience difficulties in using the common law due to both rigidity in the system by which actions could be lodged, and the limited range of remedies available from the common law courts.4 Civil actions had to be commenced by a writ which set out the cause of action. Initially, when an action could not be fitted within existing writs, new writs could be used. However, by the thirteenth century the grounds on which writs could be based had become fixed. New writs were no longer possible and any actions had to be fitted within existing writs. In short, the writ system had become rigid and deprived some litigants of the ability to commence an action in the common law courts. Furthermore, the only remedy granted by the common law was that of damages. In some disputes, for example those concerning the sale of land, this was hardly appropriate, as monetary damages were often regarded as providing no substitute for a specific parcel of land.

As a result of these shortcomings in the common law, aggrieved individuals began to petition the King for a fair outcome to their case in those situations where the common law had proven inadequate to give them just satisfaction. In practice, the King would pass these petitions over to his Chancellor for adjudication. The Chancellor was known as the ‘keeper of the King’s conscience’ and he would attempt to resolve such cases in accordance with what he perceived to be principles of fairness, or equity. Eventually, individuals would begin to petition the Chancellor himself and by 1474 he had begun to hear petitions and make decisions in respect of them under his own authority. This marked the origins of the Court of Chancery. The Chancellor was not restricted by the more rigid rules of the common law. He enjoyed the power to question the parties to a case themselves, a power not enjoyed by the common law courts. Nor were damages the only possible remedy that could be granted. Instead, the Chancellor could grant whatever remedy best suited the case at hand. For example, in cases concerning land transactions, the remedy of specific performance could usefully be granted so as to compel that a particular piece of land be sold in accordance with a prior agreement reached by the parties, as opposed to the mere grant of damages, which is all that could have been awarded by the common law courts. The principles developed by the Chancellor and Court of Chancery became known as equity, reflecting their primary concern with achieving fairness in individual cases.5

For a considerable period of time equity and common law operated as two separate systems administered by different courts, and there was tension between the two bodies of rules. This tension was resolved by the landmark ruling of James I in the Earl of Oxford’s Case (1615) 1 Rep Ch 1,6 that whenever there was a conflict between common law and equity, equity was to prevail. This case thus established the supremacy of equity over common law. The administration of the two systems was finally brought together by the Judicature Acts 1873–5,7 which merged the common law and equity courts and finally gave all courts the power to administer both common law and equitable remedies. Equity continues to be a very important and influential source of law in this country.8 It is especially important in the context of trusts law, but also impacts upon other areas such as land and contract. Unlike common law, equitable remedies are discretionary. There is a series of equitable maxims that are of great importance in cases where equitable remedies are sought. One of these is the important principle that ‘he who comes to equity must come with clean hands’, essentially preventing those who have acted inequitably from reaping the benefits that equity might otherwise afford them. In D & C Builders v Rees [1966] 2 QB 617, no equitable remedy was available to a party who had taken unfair advantage of another’s financial difficulties. Another important maxim is ‘he who seeks equity must do equity’, meaning that strikers seeking an injunction to prevent their dismissal could not equitably continue to strike if the injunction were to be granted (Chappell v Times Newspapers [1975] 1 WLR 482). Another maxim is that equity cannot be invoked by those who delay their action. Thus, five years to eventually bring a case was held to be too long in Leaf v International Galleries [1950] 2 KB 86.

Furthermore, it should also be noted that the most important remedies available from the courts today, apart from damages, are the product of equity. The remedies of injunction, specific performance, recission and rectification are all equitable in nature.



_______________

 1 It is important that you begin your answer by explaining what preceded the common law. You need to explain clearly that there was no system of law uniform to the country as a whole.

 2 Credit will be given for making a point like this. It shows a more detailed understanding of the system of law in force at the time and is likely to help make your answer stand out.

 3 By asking you to explain the origins of the common law, the question is asking for a historical narrative of the factors which resulted in its emergence. It is particularly important that you are clear about the role of the itinerant justices in this process.

 4 It is imperative that you connect the origins of the common law and the emergence of equity by explaining the problems which the common law came to give rise to. The key point to emphasise is the rigidity of the writ system and the range of remedies available at common law.

 5 You need to explain the process by which equity came to emerge and the way in which it differed from the common law.

 6 It is essential for this case to be mentioned. It is a landmark case, asserting the superiority of equity over common law.

 7 This is another essential point. You must make clear that although equity and common law operated as rival systems, their administration was eventually brought together. However, ensure that you are clear that, although their administration was merged, they continue to enjoy their own rules and principles.

 8 It is useful in your final paragraph to say something about the continuing important role of equity today. Relevant issues include its important role in particular areas of law, the discretionary nature of equitable remedies, important maxims equity lays down and the fact that most remedies are actually equitable in nature.







 Make your answer stand out

 
 	Demonstrate that you have a clear understanding of the system of laws which preceded the emergence of the common law.

 	Demonstrate that you are familiar with some of the key rules and remedies provided by equity, beyond simply being able to explain why it emerged.

 	Make some comment upon the modern significance of equity.

 	Read Burrows, A. (2002) We do this at common law but that in equity. Oxford Journal of Legal Studies, 22(1): 1–16, and cite his arguments to illustrate continuing inconsistencies between common law and equity today.

 




 Don’t be tempted to …

 
 	Simply explain what common law and equity are and the difference between them without any historical narrative of their origins.

 	Explain the emergence of equity without first illustrating the problems in the common law that resulted in this.
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 Critically assess the relative importance of case law and statute as sources of law, and their relationship with one another.


Answer plan

[image: arrow] Explain the difference between case law and statute.

[image: arrow] Illustrate the significance of statute as the supreme source of domestic law (subject to conflicting European law) with reference to the doctrine of parliamentary sovereignty.

[image: arrow] Illustrate the continuing significance of case law with reference to the importance of judicial precedent and areas of law still covered predominantly by case law.

[image: arrow] Explain the interaction that exists between case law and statute.

[image: arrow] Conclude by commenting upon the relative significance of case law and statute as sources of law.




Diagram plan


[image: Diagram plan]


A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa




Answer

Case law and statute are the two major domestic sources of English law.1 Case law (or common law) constitutes the body of law contained in judicial decisions. It is an uncodified source of law and operates through the system of judicial precedent, whereby in reaching decisions judges have regard to decisions from earlier cases sharing similar material facts. Statute law refers to legislation made by Parliament in the form of Acts of Parliament. It is a formalised source of law, a bill passing through several potentially time-consuming stages before finally being adopted as a statute.

Historically, statute has been regarded as the supreme source of law due to the doctrine of parliamentary sovereignty.2 In the words of  Dicey,3 this holds that Parliament has ‘the right to make or unmake any law whatsoever’, there being ‘no person or body having the right to override or set aside the legislation of Parliament’. Outrageous or immoral legislation is not precluded, as Lord Reid emphasised in Madzimbamuto v Lardner-Burke & George [1969] AC 645,4 when he noted that although the moral reasons against a particular piece of legislation may be very strong, this would not prevent Parliament from enacting it or affect its legal validity before the courts. The doctrine of parliamentary sovereignty includes the rule that no Parliament may bind its successors. This was forcefully set out by Herbert CJ in Godden v Hales (1686) 11 St Tr 1165 when he remarked, ‘if an Act of Parliament had a clause in it that it should never be repealed, yet without question, the same power that made it may repeal it’. It also embraces the doctrine of implied repeal, meaning that should a later statutory provision conflict with an earlier one, the later one will receive precedence and be said to implicitly repeal the earlier one.

Parliament’s sovereignty has been called into question by the impact of EU membership.5 Section 2 of the European Communities Act 1972 implicitly provided that statute law would be overridden by contrary provisions of European law. The supremacy of EU law was finally firmly established in the case of R v Secretary of State for Transport, ex parte Factortame (No. 1) [1990] 2 AC 85,6 where the European Court of Justice ruled that in any conflict between a provision of domestic law and a provision of European law, the latter would prevail. Parliamentary sovereignty is in practice therefore limited, European law being effectively the supreme source of law for the English legal system. However, although it remains too soon to assess the longer term consequences for English law of the UK’s pending withdrawal from membership of the European Union, it is conceivable that the impact of European law will eventually decline.7

Nonetheless, statute remains the most important of the domestic sources of law. Statute overrides all conflicting common law provisions. The validity of statutes may not be questioned by judges, unless a question of compatibility with European law is raised. The twentieth century witnessed a surge in the significance of statute law,8 as the growth of the welfare state and government activity was accompanied by a wave of unprecedented legislative action on the part of Parliament. The increased need for legislation is evident in the huge amount of law-making left to be done through delegated legislation. Statute law enjoys the advantage of being democratic in nature. It is made by elected representatives of the people, who are theoretically held accountable at election time. A major problem with statute law, however, is the time-consuming process through which it is made.9 Any parliamentary bill is likely to take several months, if not years, before it has exhausted all the procedures to enter the statute book, sometimes meaning that law reform can be long overdue.

The supremacy of statute law should not detract from the continued significance of case law. Judicial precedent, through which it operates, is an important pillar of the English legal system and case law continues to fill many gaps and indeed still provides the main legal rules applicable in many important areas.10 For example, the criminal law governing murder is still heavily based upon case law, as are many of the principles of tort law, perhaps most notably negligence, and the fundamental rules governing the making of contracts. Critics sometimes attack case law on the ground that it involves unaccountable judges effectively legislating on matters that are the proper province of Parliament, yet at the same time, an often extolled virtue of case law is its ability to be made instantaneously, responding to changing needs long before Parliament is able to do so.11

The relative importance of statute and case law cannot, however, be assessed simply by considering each as a separate source of law existing in isolation to the other.12 The doctrine of the separation of powers emphasises the importance of the legislature and judiciary being separate and independent of one another, but they do not exist and work in isolation from one another. Parliament makes statutes and it is then the task of the judges to give effect to these. Through the tool of statutory interpretation13 judges are given the means to shape the impact of legislation adopted by Parliament where its provisions are ambiguous, vague or not drafted with a particular scenario in mind. It is, thus, through case law that statute is given its practical meaning and effect. It has already been noted that statute law will be overridden by contrary provisions of European law. As a result of the Factortame decision, at least as long as European law remains applicable within the UK in the aftermath of the referendum decision that the UK should leave the EU, the courts are now empowered to set aside statutory provisions where there is such a conflict. Furthermore, in the human rights context the higher courts are able to declare statutory provisions to be incompatible with the Human Rights Act 1998, although such declarations have no bearing on the legal validity or application of the relevant provisions.

Clearly, there is a considerable degree of interaction between statute and case law. Regardless of the supremacy of the former, its application is significantly affected by case law through judicial decisions in a variety of circumstances. Case law also contributes to the creation of statute law. The slow pace of statutory reform sometimes leads case law to step in to respond to social change, as occurred, for example, in R v R [1991] 3 WLR 767,14 where for the first time it was held that a man could be guilty of raping his wife. Sometimes developments in case law lead to statutory reform or case law is codified in statutory form, as occurred, for example, with the Sale of Goods Act 1979.

It is naive to treat statute and case law as mutually exclusive sources of law.15 While statute remains theoretically the more important due to the doctrine of parliamentary sovereignty, this should not detract from the obvious importance of case law, especially in light of its close relationship with statute law in practice.



_______________

 1 The question asks you to consider the relative importance of these two sources of law. It will be useful at the outset to explain that they are the two major domestic sources of law. You should also briefly explain what they are and how they differ from one another.

 2 In explaining the importance of statute, it is essential that you make reference to the doctrine of parliamentary sovereignty and explain its implications.

 3 You will receive credit for being able to cite relevant quotations to illustrate the doctrine of parliamentary sovereignty. Dicey is especially worthy of mention because of his considerable writings in this area.

 4 Relevant reference to case law to illustrate the doctrine shows an awareness of the doctrine in practice, for which you will also receive credit.

 5 You cannot discuss the importance of statute without mentioning the restrictions placed upon parliamentary sovereignty by EU membership, as this goes directly to the heart of the question, reducing the relative significance of statute law when this clashes with European provisions.

 6 Factortame must be mentioned at this stage as it is the most significant case in terms of the impact of EU membership on parliamentary sovereignty.

 7 You cannot draw any substantive conclusions at this stage about the effects of the UK’s pending withdrawal from the European Union upon the status of European law within domestic law, as this is one of the issues which will have to be addressed by any agreements made between the UK and the EU governing terms of withdrawal. However, it is not unreasonable to expect that there may be some longer term impact in this regard, which you can allude to.

 8 This is a relevant point, showing how statute has become more commonly used in law-making.

 9 It is relevant to refer to some of the drawbacks of statute, as this will lead nicely into the discussion of the importance of case law.

 10 In showing the importance of common law, it is very useful to explain the extent to which some branches of law remain largely grounded in common law rules.

 11 Notwithstanding parliamentary sovereignty, you are showing here one of the key advantages of common law.

 12 This goes to the heart of the question. You must not consider only the relative importance of these two sources of law but also their relationship with one another. There are several relevant points that you can make here.

 13 Credit should be given for pointing out this relatively recent development.

 14 Again, one of the virtues of case law vis-à-vis statute is illustrated with an example. Wherever appropriate, try to cite examples in support of your arguments.

 15 The conclusion drawn is reasoned, rational and flows naturally from the discussion that has taken place of these two sources of law and their relationship with one another.
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