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Praise for Family Law

“… an excellent all-round textbook for this area of law. It is written in an accessible 
style that is appealing to students; yet it also manages to draw out the complexities of 
the subject. It is always a popular choice!”

Dr Caroline Jones, Associate Professor, Swansea University

“Placing Family law in a wider social context, Herring’s ‘Family Law’ is essential 
reading for all involved in studying and teaching the subject.”

Richard Collier, Professor, Newcastle University 

“This is one of the most comprehensive textbooks in family law. It is very thorough, yet 
student friendly. A distinctive feature of Herring is that it places the law in its social 
context: it almost reads as a novel and you want to know how it ends!”

Dr Eugenia Caracciolo di Torella, Associate Professor, Leicester Law School

“This textbook provides an accessible and comprehensive account of contemporary family 
law, allowing students to navigate essential legal information, whilst providing clear 
signposts for critical thinking and engagement with matters of socio-legal debate. It is 
an essential read for those new to the study of family law.“

Hannah Gibbons-Jones, Lecturer in Law, School of Law, Keele University

“…provides all the legal knowledge required in an interesting and accessible way — 
introducing diverse and respected critical views, highlighting controversial and emerging 
issues, and weaving through the ethical, philosophical, sociological backgrounds.”

Fiona Buchanan, Co-Programme Leader LLB, University of Cumbria
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Preface



This text tries to present family law in its context. I hope readers will gain not only an understanding of what the law actually is, but also an awareness of the complex tensions in social, philosophical and political forces which surround ‘family life’. This means the text not only contains much law, but also a little sociology, political theory and philosophy. Of course, a little of anything might be said to be a bad thing and the text can only give a flavour of the wide-ranging issues surrounding family life and its regulation. Still, it is hoped the reader can see that family law is not simply a set of rules cast down from up on high, but rules that have to operate in the messy world of personal relations where many people do not know what the law says, and even if they do, do not care very much about it.

I am extremely grateful for the support of the team at Pearson Education, particularly Akanksha Marwah and Hemalatha Loganathan who oversaw the project; Stephen Pepper for his outstanding editing; and Gavin Parish for the excellent proofreading. I am also grateful for the support and help of colleagues and friends while writing Family Law, and in particular Alan Bogg, Bev Clough, Shazia Choudhry, Charlotte Elves, John Eekelaar, Michelle Madden Dempsey, Stephen Gilmore, Imogen Goold, Rebecca Probert, George P. Smith, Rachel Taylor and Julie Wallbank. In all sorts of ways they have helped with the text. Of course, my wife Kirsten and children Laurel, Joanna and Darcy have been a constant source of fun, laughs and encouragement.

The text seeks to present the law as at 1 September 2020.

Jonathan Herring

Exeter College, University of Oxford

September 2020
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1

What is family law?




Learning objectives

When you finish reading this chapter you will be able to:

1.Explain and evaluate how different theories seek to define a ‘family’

2.Discuss the arguments for and against family life and its alternatives

3.Explain and evaluate how different theories seek to define ‘family law’

4.Summarise the broad issues which underpin family law

5.Describe how the Human Rights Act 1998 affects family law

6.Consider the impact of COVID-19 on family law








1Introduction





Families can be the scenes of some of the greatest joys, as well as some of the greatest sadnesses, that life can bring. Studies suggest that for a substantial majority of people families are more important to them than jobs or status.1 The interaction of law and the family therefore gives rise to questions of enormous importance to the individuals who appear before the courts and to society at large.2 In Huang v Secretary of State for the Home Department3 the House of Lords emphasised the importance of families to individuals:


Human beings are social animals. They depend on others. Their family, or extended family, is the group on which many people most heavily depend, socially, emotionally and often financially. There comes a point at which, for some, prolonged and unavoidable separation from this group seriously inhibits their ability to live full and fulfilling lives.


The importance of families to the general social good was recognised by the Government in 2014 when it announced a ‘family test’ for all new policies and legislation.4 This requires Government departments to assess the impact of proposed reforms on families. That is because the Government states that:


Strong and stable families, in all their forms, play an important role in our society. Families have a major impact on the life chances of individuals and strong family relationships are recognised as an important component of individual, community and national wellbeing.5


However, a report in 2019 by the Centre for Social Justice6 concluded that engagement with the ‘family test’ was ‘superficial’ and that none of the Government departments had records as to the number of times the test had been used.


Not only are family law cases important for the individual, but they can also be stressful for judges. In a, perhaps surprisingly honest, comment, Jackson LJ in LL v Lord Chancellor7 explained that family law judges:


undertake some of the most arduous and emotionally draining cases that come before the courts. Their task can be a lonely one. Feelings run high in many family cases. People who are otherwise entirely reasonable may become aggressive or obstructive litigants when contesting the future arrangements for their children. These are the conditions under which the judge in this case was seeking, in good faith, to discharge her duties.


This chapter will consider some key questions about families: What is family law? Is family life in crisis? It will also highlight some of the most controversial issues which face family lawyers today and which will appear throughout the text. First, it is necessary to attempt a definition of a family.







2Seeking a definition of the family







Learning objective 1


Explain and evaluate how different theories seek to define a ‘family’





The notion of a ‘family’ is notoriously difficult to define.8 ­Traditionally, people have a stereotypical image of what the ‘ideal family’ is like – a mother, a father and two children. Yet this family composition is not the family form that most people will have experienced. In 2019, there were 27.8 million households, but just under seven million of those had a child aged 14 or under.9 So the image of two parents and two children as the ideal family is just that, an ideal; a powerful ideal, but not the most common household form.


It is possible to distinguish families (a group of people related by blood, marriage or adoption); a nuclear family (parents and their dependent children); extended families (the nuclear family plus the wider kin, e.g. grandparents); kinships (the larger family groups related by blood or marriage); and households (a group of people sharing accommodation).10 David Archard suggests a family is ‘that group of individuals whose adults take primary custodial roles in respect of its dependent children’.11 But his requirement that a family must contain children is controversial. Does a child cease to be a member of a family once they leave home? Are a couple who cannot have a child not, therefore, a family? One of the difficulties in defining ‘family’ is the power of the definition and especially the stigma that follows from denying that a certain group of people is a family.12 Hence the extensive campaigning over the past few decades to have gay and lesbian relationships recognised as family.


‘Family’ is presently a term that is of limited legal significance. As we shall see in this text, much effort has been made in attempting a legal definition of ‘marriage’, ‘parent’ and ‘parenthood’, but relatively few cases have defined a ‘family’. How might the law define a family?13



AThe person in the street’s definition


In an attempt to define a ‘family’, the law could rely on common usage: how would the person in the street define a family? The difficulty with this is that although there may be some cases where everyone would agree that a particular group of people is a family, there are many other cases where, when asked, people would answer ‘I don’t know’, or there would be conflicting answers, reflecting different values, religious beliefs or cultural perspectives. When children have been asked to define families, they have revealed a broad understanding of the term, including those people they feel close to and even included pets.14
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