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Abbreviations




The health services are awash with abbreviations and jargon. It would, however, be immeasurably tedious and unrealistic to ignore these and always use the full words. Some of the most commonly used abbreviations are therefore set out here. Where there is any possibility of confusion, words are spelt out in full.

ABI Association of British Insurers

ABPI Association of the British Pharmaceutical Industry

ACAS Advisory, Conciliation and Arbitration Service

ACGT Advisory Committee on Genetic Testing

ADR Adverse Drug Reaction

A&E accident and emergency department

AGMR Advisory Group on Medical Research

AID artificial insemination by donor

AIDS acquired immune deficiency syndrome

AIH artificial insemination by husband

AIP artificial insemination by partner

ALB arm’s-length bodies

AMHP approved mental health professional

ARC AIDS-related complex

ASW approved social worker

AVMA Action for the Victims of Medical Accidents

BARNA British Anaesthetic and Recovery Nurses Association

BCA British Chiropractic Association

BID brought in dead

BMA British Medical Association

BMJ British Medical Journal

BNF British National Formulary

BP blood pressure

BPAS British Pregnancy Advisory Service

CAA Comprehensive Area Assessment

CAB Citizens’ Advice Bureau

CAM complementary and alternative medicines

CCC Conduct and Competence Committee

CCETSW Central Council for Education and Training in Social Work

CCIAG Critical Care Information Advisory Group

CDRP crime and disorder reduction partnerships

CE Conformité Européenne (marking following EC directive 93/68/EEC)

CESDI Confidential Enquiry into Stillbirths and Deaths in Infancy

CESU Clinical Effectiveness Support Unit

CFA conditional fee agreement

CGWTs Care Group Workforce Teams

CHAI Commission for Healthcare Audit and Inspection (known as the Healthcare Commission)

CHC community health council
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CICA Criminal Injuries Compensation Authority

CMI Chartered Management Institute
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CNHC Complementary and Natural Healthcare Council
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COREC Central Office for Research Ethics Committees (replaced in 2007 by NRES)

COSHH Control of Substances Hazardous to Health (Regulations)

CPD continuing professional development

CPN community psychiatric nurse

CPPIH Commission for Patient and Public Involvement in Health

CPR cardiopulmonary resuscitation
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CQC Care Quality Commission

CRHCP Council for the Regulation of Health Care Professionals (now see CHRE)
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CSIP Care Services Improvement Partnership
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DCA Department for Constitutional Affairs

DCSF Department for Children, Schools and Families (formerly DfES)

DH Department of Health (now DHSC, Department of Health and Social Care)

DHA district health authority

DHSC Department of Health and Social Care

DHSS Department of Health and Social Security (now divided into DHSC, Department of Health and Social Care and DWP, Department for Work and Pensions)

DMD Drug Misuse Database

DNAR do not attempt resuscitation

DNR do not resuscitate

DoLS Deprivation of Liberty Safeguards

DPA Data Protection Act 1998

DPP Director of Public Prosecutions

DSS Department of Social Security (now DWP, Department for Work and Pensions)

DWP Department for Work and Pensions

EC European Community

ECC Ethics and Confidentiality Committee

ECHR European Court of Human Rights

ECJ European Court of Justice

ECL emergency care leads

ECP emergency care practitioner

ECT electroconvulsive therapy

EEA European Economic Area

EHR electronic health record

EHRC Equality and Human Rights Commission

EL executive letter (guidance from DH)
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EPR electronic patient record
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HAI hospital-acquired infection

HASC(CHS)A Health and Social Care (Community Health and Standards) Act 2003

HASWA Health and Safety at Work Act

HCPC Health and Care Professions Council (replacing HPC)
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IM and T information management and technology

IMCA independent mental capacity advocate

IMHA independent mental health advocate

ISA Independent Safeguarding Authority (replaced by DBS)

IUD intrauterine device

IV intravenous(ly)

IVF in vitro fertilisation

LA local authority

LBC liquid-based cytology

LCP Liverpool Care Pathway

LHB local health board (equivalent of PCT in Wales)

LINKS Local Involvement Networks

LOLER Lifting Operations and Lifting Equipment Regulations

LPA lasting power of attorney

LREC local research ethics committee

LSA Local Supervising Authority

LSC Legal Services Commission

LSP local service provider

MA maternity allowance

MCA Mental Capacity Act

MCA Medicines Control Agency (see MHRA)

MDA Medical Devices Agency (see MHRA)

MDU Medical Defence Union

MGN Mirror Group Newspapers

MHAC Mental Health Act Commission

MHRA Medicines and Healthcare products Regulatory Agency (since 1 April 2003)

MPP maternity period pay

MREC multi-centre research ethics committee

MRSA methicillin-resistant Staphylococcus aureus

MSW maternity support worker

NAI non-accidental injury

NAO National Audit Office

NASP national application service provider

NCAA National Clinical Assessment Authority

NCAS National Clinical Assessment Service

NCSC National Care Standards Commission

NFI National Fraud Initiative

NFR not for resuscitation

NHS National Health Service

NHSBT NHS Blood and Transplant

NHSTDA NHS Trust Development Authority

NHSFT NHS Foundation Trust

NHSLA National Health Service Litigation Authority

NHSU National Health Service University

NICE National Institute for Health and Care Excellence

NIGB National Information and Governance Board for Health and Social Care

NIHR National Institute for Health Research

NMC Nursing and Midwifery Council

NMQP non-medically qualified practitioners

NMW national minimum wage

NPEU National Perinatal Epidemiology Unit

NPfIT National Programme for Information Technology

NPRB National Pay Review Body

NPSA National Patient Safety Agency

NQB National Quality Board

NRES National Research Ethics Service (replaced COREC in 2007, now RES, the Research Ethics Service)

NRLS National Reporting and Learning System

NRT nicotine replacement therapy

NSDU National Safeguarding Delivery Unit

NSF National Service Framework

ODP operating department practitioner

OFV opportunities for volunteering scheme

OOS occupational overuse syndrome

OPD Outpatients department

OPSI Office of Public Sector Information

OTC over the counter

PALS Patient Advice and Liaison Service

PBC prudential borrowing code

PCC Professional Conduct Committee

PCG primary care group

PCMH Plea and Case Management Hearing

PCT primary care trust

PDR personal development review

PEP post-exposure prophylaxis

PGD pre-implantation genetic diagnosis

PGD patient group directions

PIAG Patient Information Advisory Group

PMS primary medical services

POM prescription-only medicine

POVA protection of vulnerable adults

PPE personal protective equipment

PPIFs patient and public involvement forums

PREP post-registration education and practice

PRN pro re nata (as required, whenever necessary)

PRSB Professional Records Standards Body

PSA Professional Standards Authority for Health and Social Care (replacing CHRE)

PUWER Provision and Use of Work Equipment Regulations

PVS persistent vegetative state

QA quality assurance

QC Queen’s Counsel

QOF quality outcome framework

QSG Quality Surveillance Group

QW qualifying week

RATE Regulatory Authority for Tissue and Embryos

RCM Royal College of Midwifery

RCN Royal College of Nursing

RCP Royal College of Psychiatrists

RCPCH Royal College of Paediatrics and Child Health

RCS Royal College of Surgeons

REC research ethics committee

RES Research Ethics Service

RIDDOR Reporting of Injuries, Diseases and Dangerous Occurrences Regulations

RMN registered mental nurse

RMO responsible medical officer

RSI repetitive strain injury

SAP single assessment process

SCIE Social Care Institute for Excellence

SCPHN specialist community public health nurse

SCR summary care record

SEN state enrolled nurse

SHA strategic health authority

SLA service level agreement

SMP statutory maternity pay

SOP standard operating procedures

SPP statutory paternity pay

SRSC Safety Representative and Safety Committee

SSI Social Services Inspectorate

SSP statutory sick pay

STD sexually transmitted disease

TB tuberculosis

T+P temperature and pulse

TUR & ER 93 Trade Union Reform and Employee Rights Act 1993

UKCC United Kingdom Central Council for Nursing, Midwifery and Health Visiting (now NMC, Nursing and Midwifery Council)

UKCRC United Kingdom Clinical Research Collaboration

UKECA United Kingdom Ethics Committee Authority

ULTRA Unrelated Live Transplant Regulatory Authority

VBS Vetting and Barring Scheme

VD venereal disease

WDC workforce development confederation

WTD Working Time Directives








Preface to eighth edition




It is now almost 30 years since the first edition of this book was published and once again the changes in law since the last edition in 2015 are significant and numerous. There have been momentous decisions of the Supreme Court and major new Acts of Parliament, for example the Montgomery v Lanarkshire judgment of 2015 in particular has had a major impact for healthcare professionals and patients in the area of consent. New legislation includes the Care Act 2014 which has been described as the most significant reform of care and support in more than 60 years, and is having an impact already in how services of care operate. Public health is now under the aegis of local authorities and new watchdog organisations are enabling local people to have a say in the configuration of their health and social services. There is also now a move towards a co-production approach to healthcare, with a focus that patients are now to be seen as partners in their own care, whenever this is possible. Devolution is more developed across the three of the four nations of the UK, often resulting in legislation with some significant differences from England. Professionally the NMC changed its Fitness to Practise procedures in 2017, and is now able to offer warnings and undertakings to registered nurses instead of a nurse having to attend a more adversarial hearing. Brexit is at the moment, a great uncertainty for healthcare providers, and new legal frameworks to safeguard patients/clients may need to be enacted to ensure safe care is still provided if the United Kingdom is to leave the European Union in the near future. In nursing, new roles such as the Nursing Associate role are being implemented in England, and it remains to be seen if this role will be a successful addition to the nursing family. Despite all of these events the aim of this book remains the same: to take some everyday situations in which the nurse finds themselves and examine the legal consequences of these situations so that the nurse can come to an understanding of the legal principles that arise. A knowledge of the legal context within which the nurse practices enables the nurse to maintain their standards and exercise their professional role safely and confidently.
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Introduction

This book is about the professionalism of the registered nurse. Professionalism can be defined as the competence, skills and values expected of a registered nurse, and a key theme of the Nursing and Midwifery Council (NMC) Code1 emphasises the need to promote professionalism and trust. Registered nurses are required to uphold the reputation of the profession at all times by displaying a personal commitment to the standards of practice and behaviour set out in the Code, and to be law abiding and of good character. Registered nurses must be a model of integrity and leadership. This should lead to trust and confidence in the profession from patients, people receiving care, other healthcare professionals and the public.

Professionalism is underpinned by accountability, and registered nurses who fall below the legal or professional requirements imposed on them will be held to account for their acts and omissions.





Professionalism


This book is concerned with the law that underpins the professionalism and accountability of nurses. Four main fields of accountability in law are identified and discussed in detail. It might be considered that the most important has been omitted, i.e. accountability to oneself. Nurses often argue that they are accountable to themselves for their acts and omissions. Such an argument is characteristic of the altruistic nature of the profession. A nurse who harms a patient through their acts or omissions will often feel remorse and will reflect on their practice to prevent a recurrence. However, this cannot be regarded as a nurse truly holding themselves to account as they cannot apply sanctions or provide redress for the person who has been wronged.

Figure 1.1 illustrates the many areas of law that concern the nurse, and most of these topics are considered in Part I. Some of the more specialist areas such as the Abortion Act 1967, are considered in Part II of the book, which deals with different specialties. In this introductory chapter, the professionalism of nurses will be considered alongside the four fields of accountability that they face.
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Figure 1.1 Areas that concern the nurse



When a patient suffers harm or there is loss of or damage to property, the nurse may be called to account in four different courts and tribunals. Not all actions will be heard in all four but they are rarely mutually exclusive and we shall give an example of an incident to illustrate the different procedures that could involve all four. Figure 1.2 illustrates the four arenas of accountability: accountability in the civil and criminal courts, in disciplinary proceedings and before the committees of the NMC.
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Figure 1.2 Arenas of accountability






Criminal liability



Practical Dilemma 1.1: The over generous vending machine

A thirsty nurse put money into a hospital vending machine to buy a can of lemonade and the machine dispensed 27 cans instead of one. The nurse kept 16 cans and gave the rest to her colleagues. Her actions were recorded on CCTV and her employer began their own investigation and reported the matter to the police.



In a case like this, it is highly likely that, after investigation by the police, a decision might be taken to prosecute the nurse for a criminal offence in connection to the taking of the extra cans of lemonade. Offences are classified as indictable or summary. An indictable offence is one that is heard before a judge and jury in the Crown Court, such as murder, manslaughter, rape and very serious offences. A summary offence is one heard by the magistrates in a magistrates’ court, such as driving without due care and attention and some parking offences. Many offences can be tried in either a magistrates’ court or the Crown Court and are known as ‘triable either way’. Theft is an offence that is triable either way. (For further discussion on this see chapter 2.)

Figure 1.3 shows the system of our criminal courts. Even where a case is to be heard in the Crown Court because it concerns an offence that can be tried only on indictment, a short appearance by the defendant will still take place before the magistrates. A date will be set for the Plea and Case Management Hearing (PCMH) (see chapter 2).

As an alternative to prosecution the police can issue a simple caution if the person admits the offence. This formal warning is not a conviction but will form part of a person’s criminal record and will be revealed in a Disclosure and Barring Service (DBS) check when a nurse seeks a new job. In the case set out above, the nurse accepted a police caution for theft.
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Figure 1.3 System of criminal courts



Criminal charges in relation to the care of the patient were once rare, but following the public outcry arising from the findings of the inquiries into poor care and avoidable deaths of patients in Mid Staffordshire2 and South Wales3 the government sought to restore public confidence in their supervision and management of the National Health Service by making it a criminal offence for a care worker, which includes nurses, to ill-treat or wilfully neglect a patient in their care (Criminal Justice and Courts Act 2015, section 20).

(The nature of criminal proceedings is considered at greater length in chapter 2 and laws relating to death in chapter 28. Changes to the funding of defendants in criminal cases are also considered in chapter 2.)





Professional liability


In Practical Dilemma 1.1, the nurse referred herself to the NMC once she had accepted a police caution for theft as she recognised that her actions called into question her fitness to practice. After preliminary investigation had taken place, a Fitness to Practise Commitee (FtPC) would hear the case to decide if the nurse was unfit to practise by reason of her misconduct and, if so, whether she should be removed from the Register. Information goes to the NMC from a variety of sources about the conduct of a nurse and in a case like this the police would also report it to the registration body. Non-criminal misconduct may also be reported. The nurse could argue that the special circumstances of the case do not warrant her being removed from the Register. (The full details of the powers and procedures of the FtPC are discussed in chapter 11.) The members who make up the constitution of the FtPC are concerned with protecting the public from the unprofessional behaviour of a nurse; their intention is not to punish the nurse. The powers of the FtPC are set out in Box 1.1. Following any decision by the FtPC, an appeal on a point of law can be made to the High Court, which can instigate a judicial review.



Box 1.1: Powers of the Fitness to Practise Commitee

Following investigation by the Investigating Committee and referral to the Fitness to Practise Commitee of the NMC, after a finding of unfitness to practise by the nurse the Fitness to Practise Commitee can take one of the following courses:







	 
	
1 


	No action




	 
	
2 


	Refer respondent to the Health Committee or to screeners




	 
	
3 


	Postpone decision or issue interim order




	 
	
4 


	Strike off the Register




	 
	
5 


	Issue a caution (for 1–5 years) or condition of practice order (for 1–3 years)




	 
	
6 


	Suspend from registration (for up to 1 year).











In Practice Dilemma 1.1 the NMC Fitness to Practice Committee found the nurse guilty of professional misconduct and issued her with a caution that would be on her record for 12 months.




Civil liability

The financial loss to the vending machine company in the scenario set out in Practical Dilemma 1.1 can be recovered through the civil courts (Figure 1.4). In the civil courts, the claimant has to establish liability of the defendant on a balance of probabilities. This is an easier task than that facing the prosecution in the criminal courts, where proof is required beyond reasonable doubt.

It is unlikely that the nurse would try to defend an action for the recovery of the money due for the extra cans of lemonade and she would be more likely to offer a sum in compensation for the vending machine company’s loss. (Civil claims are discussed in chapter 6.)
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Figure 1.4 The civil courts






Accountability to employer

Finally, the nurse mentioned in Practical Dilemma 1.1 has to account to her employer. There is an implied term (i.e. a term that may never even be discussed or written down but which is assumed by the courts to exist unless there is evidence to the contrary) in every contract of employment that the employee will obey the reasonable instructions of the employer, use all care and skill in carrying out their duties and act with honesty and integrity. (See chapter 10 on implied terms in the contract of employment.) In a case such as this where it is evident that the employee’s behaviour has fallen below the standards of integrity expected of the employee, then that employee is in breach of contract and the employer can take appropriate disciplinary action. This might mean a warning – oral or written – demotion, suspension or even dismissal. (Disciplinary powers of the employer are considered in chapter 10.)

In the case discussed here, the employer initially suspended the nurse on full pay pending an inquiry and then, after all reasonable enquiries had been made and she had an opportunity to respond, they dismissed her. After an appeal, she was reinstated with a final written warning about her conduct.




Professionalism and accountability

The situation described in Practical Dilemma 1.1 is based on a real case and shows the high degree of professionalism and integrity required of nurses. Here, all four arenas of accountability were engaged, with the nurse accepting a simple caution from the police for theft; given a 12 month caution by the NMC as a result of breaching the Code because of her unprofessional behaviour; dismissed from her job for gross misconduct; and required to pay compensation to the vending machine company. The initial actions of the nurse are not what many of us would consider to be particularly serious but that is not the issue. The actions of the nurse were unprofessional and she was held answerable for her actions – held legally accountable – in each of the four arenas.

However, this is not always the case and situations do arise where the employer dismisses the nurse, but the NMC keeps them on the Register, or where the employer does not dismiss the nurse, but they are removed from the Register (in which case, of course, the nurse would lose their registered post). In addition, a criminal charge may fail where a civil charge succeeds. The reason for the lack of consistency is that the four arenas are concerned with different aspects of the situation and have different standards of proof.




Sources of law

A brief word is appropriate on what is meant by the term ‘law’ and what its origin is. The law derives from two main sources:







	
1 


	
Acts of Parliament and Statutory Instruments that are enacted under the powers given by the former: these are known as statutory sources, include the legislation of the European Community and take precedence over all other laws. Laws of the European Community automatically become part of the law of the United Kingdom (Figure 1.4). The Council and the Commission have law-making powers and this can be in the form of Regulations or Directives. The Human Rights Act 1998 is in a special position. When the United Kingdom leaves the European Union the European Union (Withdrawal) Act 2018 will repeal the European Communities Act 1972 and transfer existing European Union law across to domestic UK law to ensure certainty and avoid a legal vacuum. The 2018 Act gives ministers the authority to then amend, repeal or improve EU laws after Brexit.





	
2 


	
The common law (also known as case law or judge-made law): this is made up of the decisions by judges in individual cases that are often, but not always, interpretations of statute law. The judge, in deciding a particular case, is bound by a previous decision on the law made by judges in an earlier case if it is relevant to the facts before him and if that decision was made by a higher court than the one in which he is sitting. There is a recognised order of precedence so that, for example, a decision by the Supreme Court of Justice is binding on all other courts except itself, but would be subject to relevant precedents of the European Court of Justice. (In 2009 the judicial committee of the House of Lords was abolished and its powers transferred to a new Supreme Court of Justice. The House of Lords still remains as part of the parliamentary system.) The decisions of the courts are recorded by officially recognised reporters, so that in a case similar to a previous one the earlier decision can be put before the court. If the facts and the situation are comparable and the decision was made by a court whose decisions are binding, then the earlier precedent will be followed. If there are grounds for distinguishing the case then a different decision may follow.







Of vital importance to the system of precedence is a reliable procedure for recording the facts and decisions on any court case. Each court has a recognised system of reporting and the case is quoted by a reference that should enable the full report of the case to be found easily. (An example is given in the Glossary – see ‘citation’.)

Similarly, Acts of Parliament and Statutory Instruments have chapter numbers for each year, or a serial number.

There are recognised rules for interpreting Acts of Parliament and in relation to the following of precedents. Ultimately, however, if the law is unsatisfactory and fails to provide justice, the courts look to the Houses of Parliament to remedy the situation by new legislation. There is a right of appeal on matters of law to courts of higher jurisdiction. An appeal can be taken to the Court of Appeal and from there to the Supreme Court of Justice, if permission is granted. Until the Supreme Court of Justice has pronounced on a particular point of law, there may be considerable uncertainty as to what the law in a given situation is. A considerable number of medical law cases have been referred to the House of Lords, the predecessor to the Supreme Court of Justice, in recent years. In July 2014 the Supreme Court referred the issue of assisted suicide to Parliament since in a majority judgment it was not prepared to declare that the existing law was contrary to Article 8 of the European Convention on Human Rights (see chapter 28).5

Department of Health (DH) circulars and other government memoranda and NMC Codes of Practice are not legally binding, but they are recommended practice and judges do use them to inform their decision making. Breach of these codes may be evidence of failure to follow the approved practice, but cannot in itself result in successful criminal or civil action.


European Court of Justice and the European Court of Human Rights

The distinction must be drawn between these two courts. The European Court of Justice (ECJ) is part of the judicial machinery of the European Union, of which the UK is currently a member (see below). The ECJ sits in Luxembourg. In contrast, the European Court of Human Rights is the judicial body for hearing cases on the European Convention on Human Rights. It meets in Strasbourg. The website for this book sets out the Schedule to the Human Rights Act 1998, listing the articles of the Convention.

The European Union (Withdrawal) Act 2018, section 6 removes the authority of the ECJ on Brexit (subject to a final agreement with the European Union) and United Kingdom Courts will not be bound by the European Court’s principles or decision made from the day of exit.






Differences between civil and criminal law

What is the difference between civil law and criminal law? The only safe answer is that a breach of criminal law can be followed by prosecution in the criminal courts, whereas liability in civil law is actionable in the civil courts and may or may not be a crime. There is no necessary moral difference between the two. Prior to the Suicide Act of 1961 (which decriminalised an attempt to commit suicide), suicide and attempted suicide were crimes and, as such, the latter was subject to criminal proceedings. To many people, however, suicide may still be regarded as morally wrong irrespective of its non-criminal status and it is still a criminal offence to assist someone in a suicide attempt. Some acts may be both criminal and civil wrongs: thus to drive without due care and attention and cause harm can be followed by both criminal and civil proceedings. How does one know if an act is a civil wrong? One way would be to consider previous cases to find out whether there is a precedent. The ultimate way would be to establish in the Supreme Court of Justice whether a particular action gives rise to civil liability. There is, for example, an increasing acceptance by the courts that information given in specific circumstances can give rise to an action for breach of confidence. Liability in civil law is thus a growth area.




Civil actions

A civil action for negligence will be the main one considered here in relation to the liability of the nurse or NHS trust, but there are other civil actions which will be considered briefly. The various forms of civil action are shown in Box 1.2. All these, except actions for breach of contract, are known as torts, i.e. civil wrongs.



Box 1.2: Some forms of civil action








	
1 


	Torts





	 


	    


	Negligence





	 


	 


	Trespass to property





	 


	 


	     to land





	 


	 


	     and to the person





	 


	 


	False imprisonment





	 


	 


	Wrongful interference





	 


	 


	Breach of a statutory duty





	 


	 


	Nuisance





	 


	 


	Defamation





	 


	 


	Malicious prosecution





	 


	 


	Deliberate interference with interests in trade or business





	
2 


	Breach of contract











The action for breach of a statutory duty arises when an Act of Parliament or Statutory Regulations place duties on organisations or individuals. In certain circumstances where an individual suffers harm as a result of the breach of these statutory duties, an action for compensation may ensue in the civil courts. For example, many of the provisions of the Factories Acts give rise to such actions. In contrast, a breach of the general duties under the Health and Safety at Work Act does not give rise to such an action, and nor since October 2013 do breach of the regulations made under the Health and Safety at Work Act (this is considered in chapter 12). The funding of civil cases and the no win, no fee system is considered in chapter 6.

Defamation is another tort that is considered in chapter 9. An action for breach of contract will be briefly considered in chapter 10 in connection with the nurse’s contract of employment. An action for trespass to the person exists where a person alleges that they have been touched without their consent, and this is considered in chapter 7.




Judicial review

The legality of a judicial or administrative action by a public body can be challenged by judicial review in which the High Court is asked to rule on the legality of the specified action. Concerns about the increase in applications for judicial review led to government proposals to remove legal aid for judicial review cases before they are given permission to proceed by a judge. This proposal has led to an outcry.6 The changes contained in the 2014 Regulations7 require the Lord Chancellor to refuse to pay legal aid for judicial review unless the court gives permission to bring judicial review proceedings or (the court neither refusing or granting permission) the Lord Chancellor thinks it reasonable to pay remuneration. The plans include limiting an application for judicial review to those who have a direct link to the policy or decision. The changes have been strongly criticised as politically motivated.8 Charities and others including the Chief Executive of Shelter have opposed the plans. The latter cited a case of a homeless family for whom the local authority was only prepared to provide emergency accommodation when it was faced with a challenge by judicial review.9 The Criminal Justice and Courts Act 2015, section 84 restricts judicial review by providing that an application for judicial review must be refused if the defendant shows that it is highly likely that the outcome for the applicant would not have been substantially different if the conduct complained of had not occurred.

Other proposed changes to the legal aid system include reducing the right to choose lawyers paid by the legal aid fund; those on £37,500 joint household disposable income will have to fund their own lawyer in criminal cases.


Family courts

On 22 April 2014 a new system of family courts came into existence for England and Wales. From this date all matters relating to a family including divorce, financial arrangements, adoption and care of children are dealt with by the Family Court. Care cases must be completed within six months by this single Family Court. Other changes include the requirement that separating couples attend a mediation awareness session before taking disputes over their finances or their children to court, and law students are being drafted in to set up advice centres and to assist in mediation. Expert evidence in cases involving children is only permitted when it is necessary to resolve the case justly.






Legal personnel and legal complaints

At present we have a divided legal profession: solicitors and barristers (counsel). There are over 128,000 solicitors and about 15,000 barristers. The former are the main link with the client. Thus, in Practical Dilemma 1.1, if the nurse wishes to defend her actions or ask for mitigation to be taken into account she would consult a solicitor, who would give advice. If the case were to proceed, she would probably instruct counsel (i.e. a barrister) to prepare the pleadings (see chapter 6) and represent the client in court.

Under Part III of the Access to Justice Act 1999, major reforms were made to the law on lawyers’ rights of audience before the courts and rights to conduct litigation, and as a result all lawyers have full rights of audience before any court, subject only to meeting reasonable training requirements. The 1999 Act replaced the Lord Chancellor’s Advisory Committee on Legal Education and Conduct with a new Legal Services Consultative Panel. The Act also made changes relating to complaints against lawyers. It gave additional powers to the Law Society and the Legal Services Ombudsman to strengthen the system for handling complaints against lawyers and created a Legal Services Complaints Commissioner to set targets for the handling of complaints by the professional bodies. Having completed its work in improving the speed, quality and consistency of complaints handling, the Office of the Legal Services Complaints Commissioner was abolished on 31 March 2010 and replaced by the Legal Services Board.10 In October 2010, the Legal Ombudsman, an independent, lay organisation, was established to handle complaints. Unlike the former Legal Services Ombudsman, which was a last-stop appeal for people with complaints, the Legal Ombudsman is the frontline body handling complaints and there is no further appeal apart from judicial review.11 The House of Lords decided that professional work in court is no longer immune from actions for negligence.12

These reforms may, in the long term, lead to a single legal profession. At present the initial training for both solicitors and barristers is the same (a law degree or Part 1 of the Common Professional Examination). Would-be solicitors then undertake practical training with a firm of solicitors, and then take the Law Society’s Part 2 examination, called the Legal Practice Course, while would-be barristers study for the Bar to which they are ‘called’. They must join one of the Inns of Court and must participate in 12 qualifying sessions of education and training including dining. The barrister must then undertake pupillage, where they are attached to a practising barrister. Barristers usually work together in chambers managed by a clerk who negotiates and collects the fees from solicitors. Fees are at present negotiated in advance and include a brief fee for accepting a case and a refresher fee, which is a daily fee for each day that the case is in court. Senior barristers and solicitor-advocates are eligible to ‘take silk’, i.e. they become Queen’s Counsel (QC) appointed by the Lord Chancellor on the recommendation of an independent panel. The term ‘lawyer’ includes both solicitor and barrister.




Legal language

Lawyers, like any profession, have their own language, which can create barriers. In April 1999, new procedures for civil litigation were introduced together with a simplification of language to assist communication: thus the term ‘plaintiff’ (used to describe a person bringing a civil action) was replaced by the word ‘claimant’; a ‘writ’ (the document issued by the court which begins the civil case) is replaced by ‘claim form’. A Glossary is provided to assist the reader with any specialist terms. It is the aim of this book to break down the barriers between the law and the nurse and to facilitate communication.




Human Rights Act 1998

The United Kingdom was a signatory of the European Convention for the Protection of Human Rights and Fundamental Freedoms in 1950. However, anyone who sought to bring an action for breach of their human rights, as set out in the Convention, was unable to take the case to the courts in this country but had to go to the European Court of Human Rights (ECHR) in Strasbourg. (NB: This is not the court of the European Union, the European Court of Justice, which meets in Luxembourg.) It was estimated that to take a case to Strasbourg cost over £30,000 and took over five years. The Human Rights Act 1998 came into force on 2 October 2000. (It came into force in Scotland on devolution.) It has three main effects: first, it is unlawful for a public authority (or organisation exercising functions of a public nature) to breach the rights set out in the Convention; second, from 2 October 2000 an allegation of a breach of the rights can be brought in the courts of this country; and third, judges can make a declaration that legislation that is raised in a case before them is incompatible with the articles of the Convention and the legislation will then be referred back to Parliament for reconsideration. The domestic courts are obliged to take into account the judgments of the ECHR under section 2(1) of the Human Rights Act 1998, but this does not apply on rare occasions when there are concerns as to whether the Strasbourg court’s decision sufficiently appreciated or accommodated particular aspects of the domestic process.13 Action can be brought against a public authority or an organisation exercising functions of a public nature for breach of the Convention articles in the courts of this country.

Human Rights are universal rights that apply equally to everyone. So, the fact that a person is a paedophile does not mean that they have no human rights. In 2013 the Court of Appeal held that excessive detention of a convicted paedophile was contrary to his human rights even though he had been convicted of sex offences against school girls.14

An example of a declaration of the court of law incompatible with the articles of Human Rights is a declaration of the House of Lords,15 which held that the then marriage laws in the country that prevented a transsexual marrying following his gender change (because the law did not recognise the change of gender) were incompatible with Human Rights articles; a Gender Recognition Act 2004 was passed and implemented, which enables applicants who meet specified criteria to apply for a replacement birth certificate and who are then allowed to marry in their adopted sex. It is possible for a person to take a case to the ECHR in Strasbourg if he or she is dissatisfied with the decision of the Supreme Court of Justice on a human rights issue.

The book’s website sets out Schedule 1 to the Human Rights Act 1998. The alarmist prophecies of a huge increase in litigation were not realised, although there has been an increase in the number of cases alleging breach of the articles, often alongside another course of action. Some of the more significant articles will be considered below, but articles are also considered in relevant chapters. It is recommended that healthcare staff should undertake a proactive exercise in identifying possible breaches of the 1998 Act and be proactive in taking any necessary remedial action. Further information is available from the Ministry of Justice website,16 which took over the responsibilities on human rights from the Department for Constitutional Affairs (DCA) in 2007.17 The Equality and Human Rights Commission also publishes practical guidance on human rights together with case reports.18 It carried out a review in 2012. (For further information see chapter 10.)

In June 2007 the House of Lords19 decided, in a majority decision, that private care homes under contract with local authorities for the provision of places were not exercising functions of a public nature for the purposes of the Human Rights Act. The Human Rights Act 1998 has subsequently been amended to extend the definition of exercising functions of a public nature. Those provided with care support, whether in residential homes or their own homes, are entitled to the protection of the Human Rights Act but not those who fund their own care (see chapter 22).


Right to life



Statute 1.1: Article 2(1) European Convention for the Protection of Human Rights and Fundamental Freedoms

Article 2(1) of the Convention states that:

Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction for a crime for which this penalty is provided by law.

(The sixth Protocol Article 1 states that ‘The death penalty shall be abolished. No one shall be condemned to such penalty or executed.’)



Claims have been made that this right to life could be used as the basis for legal action when resources are refused or when decisions are made for a person not to be resuscitated or treatment is withdrawn or withheld. For example, in a case where parents challenged a not for resuscitation (NFR) decision for their severely disabled baby,20 the court held that the full palliative care recommended by the doctors, allowing the baby to die with dignity, was not a breach of either Article 2 or Article 3 (see below) of the European Convention for the Protection of Human Rights and Fundamental Freedoms. The President of the Family Division, Dame Elizabeth Butler-Sloss, held that the withdrawal of life-sustaining medical treatment was not contrary to Article 2 of the Human Rights Convention and the right to life, where the patient was in a persistent vegetative state. The ruling was made on 25 October 2000 in cases involving Mrs M, aged 49, who suffered brain damage during an operation abroad in 1997 and was diagnosed as being in a persistent vegetative state (PVS) in October 1998, and Mrs H, 36, who fell ill in America as a result of pancreatitis at Christmas 1999.21 Diane Pretty failed in her attempt to have the Suicide Act 1961 (which made it an offence for her husband to aid and abet her suicide) declared incompatible with her right to a dignified death and therefore a breach of Articles 2, 3, 8 and 14.22 She took her case to the ECHR but failed.23 Article 2 has also been relied upon by those who claim that there has been a miscarriage of justice in relation to a death in custody or near death. Thus, in one case24 the claimant, who was assessed as a real suicide risk in prison, attempted to hang himself and was left severely brain damaged. A prison investigation took place but the report was not published. The Secretary of State proposed a private inquiry by the Prisons and Probation Ombudsman, but the claimant sought judicial review of this proposal, arguing that Article 2 rights implied an obligation on the State to carry out an effective investigation into the circumstances relating to a death. The judge upheld the claim, setting out the characteristics of an effective investigation. The Secretary of State appealed and the Court of Appeal held that any investigation should be held in public but that the claimant’s representatives would not be entitled to cross-examine witnesses. In a subsequent case a young man attempted suicide in Feltham Young Offenders Institution and was left brain damaged. The Court of Appeal held that in such a situation Article 2 rights required that there was a clear obligation on the Secretary of State to ensure that there was an effective inquiry into the near death.25 A breach of Article 2 was successfully claimed when a witness for the prosecution who was known to be subject to intimidation did not receive police protection and was murdered before the trial took place.26 Article 2 rights were also considered by the House of Lords when considering a coroner’s refusal to resume an inquest27 (see chapter 28). The Supreme Court held that an NHS trust was in breach of the Article 2 rights of an informal patient who committed suicide when on home leave to which the parents had objected in fear for her safety28 (see chapter 19 Case 19.1).




Right not to be subjected to inhuman or degrading treatment



Statute 1.2: Article 3

Article 3 of the Convention states that:

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.



It could be argued that patients who spend six hours on a stretcher in a corridor outside the A&E department while a bed is being sought are being subjected to both degrading and inhuman treatment. The physical conditions in some hospitals or nursing or residential care homes may be seen to be an infringement of this right. Other examples could probably be given where patients are not treated with dignity or humanity. In the field of manual handling, there have been suggestions that to require a person to use a hoist is contrary to their human rights. However, it is thought that such an argument will not succeed, since if the alternative to a hoist is manual handling by another person, then that might be contrary to the rights of the other. This issue was considered in a manual handling case involving East Sussex County Council (see chapter 12).

The High Court has held that requiring an asylum seeker to sleep rough was inhuman and degrading treatment under Article 3. It was insufficient for the Home Office to provide a list of charities for the homeless.29 In a case where a woman died after being imprisoned, her children won a case in the European Court of Human Rights (ECtHR) that the conditions of her imprisonment prior to her death were inhuman and degrading and therefore a breach of Article 3. There were serious lapses of procedures to monitor her condition, especially her weight loss (from 50 kg to 40 kg) and her vomiting, and to arrange for earlier hospital admission.30 The restraint of an autistic boy was held to be inhuman under Article 331 (see chapter 16 Case 16.2). Failure by the local authority (LA) to protect children from serious neglect and abuse (which was known to the LA) was held to be a breach of their Article 3 rights.32 The ECtHR held that mandatory life sentences for murder in the UK, without any real likelihood of reduction of period to be served amounted to a breach of Article 3 rights for the prisoners.33





Right to liberty and security




Statute 1.3: Article 5

Article 5 of the Convention states:

Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in accordance with a procedure prescribed by law.



The use of common law powers (i.e. powers recognised by the courts as in the Re F34 case) to detain mentally incapacitated adults in psychiatric hospitals was regarded as a breach of this article, since, although the article envisages the lawful detention of persons of unsound mind, a decision of the House of Lords did not lay down a procedure. This issue was raised in the Bournewood case35 where the ECHR ruled against the UK. (The case is discussed in chapters 7 and 16.) Amendments to the Mental Capacity Act 2005 to fill the gap revealed by the Bournewood case saw the introduction of the deprivation of liberty safeguards. (These are considered in chapter 16.) The Supreme Court held that disabled persons were deprived of their liberty and there was a breach of Article 5 in a case that has seen a dramatic tenfold increase in the use of the deprivation of liberty safeguards in hospitals and care homes (see chapter 16 Case 16.4).36




Right to a fair trial



Statute 1.4: Article 6

Article 6 of the Convention states:

In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.



This will apply to disciplinary hearings as well as courts and tribunals. Hearings must be independent and impartial. In criminal prosecutions, the accused is presumed innocent until proved guilty. A GP’s claim that his suspension from his practice was a breach of Article 6 was not upheld since the suspension was an interim measure during which his pay was maintained. There was, however, a breach of the right to protection of property under Article 1 of the First Protocol to the Convention.37




Right to respect for private and family life, home and correspondence



Statute 1.5: Article 8

Under Article 8 of the Convention:







	 
	
1 


	Everyone has the right to respect for his private and family life, his home and his correspondence.




	 
	2


	There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.











It was argued by a father38 whose wife wished to obtain an abortion that for it to be undertaken against the wishes of the father was contrary to Article 8. (This is considered in chapter 14.) Failures to recognise confidential information or support the privacy of patients may lead to court action against hospitals and other organisations. In a case heard by the ECtHR, it was held that the fact that the rights in law of an unmarried father differed from those of a married father were not a breach of Article 8 since there was an objective and reasonable justification for the difference in treatment.39 The High Court held that restrictions on child visits to patients in high-security hospitals who had committed murder, manslaughter or certain sexual offences, unless the child was one of a permitted category, were lawful and were not in breach of Article 8 of the European Convention on Human Rights.40 The onus of establishing family life lay on an applicant. The High Court also held that a prisoner serving a life sentence for murder did not have a right to his wife to be artificially inseminated with his sperm. The right to found a family did not mean that an individual was guaranteed to the right at all times to conceive children.41 The appeal to the Court of Appeal failed.42 However, the majority of the Grand Chamber of the ECtHR found a breach of Article 8 when a prisoner was refused artificial insemination. There was a strong dissenting judgment that there was no breach43 (see chapter 21). The Supreme Court held that there was a breach of Article 8 where sex offenders were denied a right of review of the notification provisions.44 In 2009, Debbie Purdy sought clarification of the law relating to the offence of assisted suicide and claimed that the uncertainty relating to whether a prosecution would be brought against relatives who took terminally ill persons to Switzerland to end their lives was a breach of their Article 8 rights. She failed before the High Court and Court of Appeal but the House of Lords held unanimously that the Director of Public Prosecutions (DPP) should be required to promulgate a policy identifying the facts and circumstances he would take into account in considering whether to prosecute persons such as the claimant’s husband for aiding and abetting an assisted suicide abroad. The lack of clarity on whether there would be a prosecution of relatives who took someone abroad to die was an infringement of Article 8 rights45 (see chapter 28). The ECtHR held that the order of deportation of a person of Pakistani heritage who had lived in the UK since the age of 3 years and had no connections with Pakistan was a disproportionate response to the offence of smuggling heroin. He had not reoffended since his release from prison in 2006.46 In contrast, the ECtHR held, in the case of a man who alleged that there was secret surveillance of his removal business, that these measures did not interfere with his private life since there were sufficient safeguards in the UK’s interception of communications regime to ensure that an individual’s rights were not breached. There was no breach of Article 8.47 In two further cases, breaches of Article 8 were established. In the first, the ECtHR held that monitoring by prison authorities of medical correspondence between a convicted prisoner and his neuroradiology specialist violated his right for respect for his correspondence as guaranteed by Article 8.48 In the second, the ECtHR held in January 2010 that the police powers of stop and search were illegal as a breach of Article 8, holding that section 44 of the Terrorism Act 2000 violated individual freedoms guaranteeing the right to private life. The action was brought by Kevin Gillian and Pennie Quinton, who were awarded £30,400 in costs.49

The allegation that Kensington and Chelsea RLBC breached Article 8 rights when withdrawing a night service for disabled persons and the ECtHR decision is considered in chapter 22.50

The Supreme Court held that hoteliers who refused to let a double room to a gay couple unlawfully discriminated against the couple on grounds of sexual orientation. The limitation on their religious beliefs that such relationships were sinful was justified as a proportionate means of achieving a legitimate aim of protecting the rights and freedoms of others. To rule otherwise would be to create a class of people who were exempt from the discrimination legislation.51

Article 2 of Protocol 1 of the European Convention on Human Rights recognises a right to education. The Supreme Court held that a delay of 18 months in providing special education for a severely disabled child while the local authority secured a place in a specialist school was not a breach of Article 2 of Protocol 1 of the ECHR.52

It was held that there was no breach of Article 4(2) (no one shall be required to perform forced or compulsory labour) in the back to work scheme since it was a condition imposed for the payment of a claim for state benefit, i.e. jobseeker’s allowance.53

Other significant articles include Article 9, freedom of thought, conscience and religion; Article 10, freedom of expression; and Article 14, prohibition of discrimination. As cases come before the courts, case law develops on the interpretation to be given to the various articles and the extent to which the NHS is recognising the rights of its staff and its patients. Further information on human rights and equalities can be found on the Equalities and Human Rights Commission website54. There are many other Conventions recognising the rights of specific groups. For example, the UN Convention on the Rights of the Child, while not directly enforceable in the UK, is observed, and compliance with it is monitored by a joint committee of the Houses of Parliament. The Convention and Protocol relating to the status of Refugees (1951 and 1967) was considered by the Supreme Court when it held that gay asylum seekers could stay in the UK if they feared that they would face persecution were they to live openly in their home countries.55 The ECHR held in 2006 that the UK bereavement tax regime was discriminatory.56






Freedom of Information Act 2000

This Act, which gives a right of access to information held by public authorities, was brought into force in 2005. An Information Commissioner monitors both the Freedom of Information (FOI) Act and the Data Protection Act 2018, and General Data Protection Regulations (GDPR), and Codes of Practice and Guidance have been issued. There are many exceptions to the right of access, including personal information, information provided in confidence and legal professional privilege. (Both Acts and the GDPR are considered in chapter 8.) Information on the GDPR, Data Protection Act and the FOI Act is available from the Information Commissioner’s Office website.57




Devolved law-making powers

Increasingly, the four constituent parts of the UK are going their separate ways as law-making powers are devolved from Westminster. This book is of necessity focused on England. A fascinating analysis of the differences is provided by Nicholas Timmins58 illustrating the difficulties in making any comparison of performance across the UK. The respective parliament and assemblies of Scotland, Northern Ireland and Wales have websites from which the specific laws and guidance for those countries can be accessed.59 However, it is hoped that the general structure and content of this book will be relevant to readers across the UK.




Conclusions

The law and our legal systems are continually changing. It is essential that nurses keep up to date with the law that underpins their practice, but this can be difficult due to the secrecy of some court proceedings. Practice guidance issued by Sir James Munby, President of the Court of Protection, and in keeping with similar guidance issued for the family courts, has brought about an immediate and significant change in practice in relation to the publication of judgments in family courts and the Court of Protection, whose decisions are made more openly with case reports being much more readily available.60 However, the Justice and Security Act 2013 extended closed material procedures (CMP) to civil cases with ministers now able to apply for a CMP to bar the public, media and claimant from the proceedings, usually on grounds of national security. There are likely to be major upheavals in the criminal courts system with plans to close more magistrates’ courts and introduce privatisation.61 Two recent reports recommend changes. The first, from the charity Transform Justice, is concerned that magistrates are older and less diverse than 15 years ago. It recommends that recruiting should be changed to encourage diversity; recruiting through social media, changing the application process, giving recruitment to the Judicial Appointments Committee, targeting specific groups and considering positive discrimination. The second from the Policy Exchange outlines a new role for justices of the peace (JPs) who would dispense justice from new police courts in a drive to speed up the justice system. Offenders would be punished on the spot, with magistrates sitting in police stations at peak times including evenings and Saturdays.62 Further changes to the legal system are proposed by the Secretary of State for Justice who is seeking to restrict the right to seek judicial review which is considered above.

In October 2013 the Court of Appeal was televised for the first time with the aim of opening up the workings of the appeal courts and making the justice system more transparent. Judges are being trained for such developments. The United Kingdom Supreme Court has its own YouTube channel where recordings of cases and summaries of judgments are publicly available.


Reflection questions








	
1 


	What is the difference between law that derives from a statute and the common law?





	2


	What is the difference between a solicitor and a barrister?





	3


	Look at the Glossary and identify those words with which you are not familiar.














Further exercises







	
1 


	Consider any situation you know of where a patient (almost) suffered harm as a result of a careless act by a professional and analyse the potential consequences as far as the civil and criminal courts, the FtPC and the employment tribunal are concerned. Refer to chapters 2, 3, 10 and 11 for more details.





	2


	Try to arrange a visit to one of the four arenas described here (Figure 1.2) or a coroner’s court (see chapter 28) and draw up a plan for the procedure that you witness.





	3


	With colleagues, choose any Article in the Convention on Human Rights (see the book’s website) that is relevant to your work and decide on the extent to which there are any infringements of that right. What action could you take?





	4


	If you work in Wales, Scotland or Northern Ireland, access the website of the relevant devolved assembly/parliament and obtain information on the statutes and regulations which have been enacted through their devolved powers.
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Chapter 2







Actions in the criminal courts and defences to criminal charges




This chapter discusses


	Initial stages of arrest and prosecution

	Magistrates’ courts

	Plea and Case Management Hearing

	Crown Court proceedings

	Elements of a crime

	Cases of Beverley Allitt, Sister Salisbury, Nurse Patel and Nurse Amaro

	Offence of ill-treatment or wilful neglect

	Negligence as a crime

	Administration of drug by epidural instead of intravenous injection

	Defences

	Criminal injuries compensation






Introduction

In this chapter, we consider the course followed if criminal proceedings are brought against a nurse and the ways in which they could defend themselves. It must be emphasised that the burden is on the prosecution to establish the guilt of the accused beyond reasonable doubt. The accused still has a right of silence at all stages of the prosecution, but failure by the accused to answer questions or mention something they later rely on in court or failure to give evidence may allow adverse inferences to be drawn during the trial.



Practical Dilemma 2.1: Theft

A discrepancy is found between the ward drug control records and the stock. An investigation is initiated and suspicion falls upon Staff Nurse Jarvis. The police are brought in and, after making their enquiries, they decide that Staff Nurse Jarvis should be charged with the offence of theft.

A situation such as this involves several kinds of investigation. The NHS trust will be concerned to determine whether there are grounds to discipline and possibly eventually dismiss the staff nurse. The fact that the police are brought in does not mean that the NHS trust can abandon its own investigation, but clearly its enquiries should not conflict with those of the police. The NHS trust must allow the staff nurse to give a full explanation of what has occurred and she should be allowed a representative. Disciplinary proceedings by the employer are discussed in chapter 10. There is also the possibility of a hearing before the Fitness to Practise Committee (FtPC) of the Nursing and Midwifery Council (NMC) (see chapter 11), but this may well be postponed pending the outcome of the police investigations and criminal charges. Here we are concerned only with the criminal proceedings.






Initial stages of arrest and prosecution

The staff nurse may well be asked to accompany the police to the station (see Figure 2.1). A Code of Practice (C), prepared under the Police and Criminal Evidence Act 1984, provides guidance on the detention, treatment and questioning of persons by police officers. It is intended to provide clear and workable guidelines for the police, while strengthening safeguards for the public at the same time. The Codes of Practice were most recently revised in 2017 and are available on the UK government website.1 They cover:

Code of Practice A: exercise of police officers of their statutory powers of stop and search

Code of Practice B: searches of premises and seizure of property

Code of Practice C: detention, treatment and questioning of persons by police officers (C includes annexes on A: intimate and strip search; B: delay in notifying arrest or allowing access to legal advice; C: restriction on drawing adverse inference from silence and the terms of the caution; D: written statements under caution; E: summary of provisions for mentally disordered and otherwise mentally vulnerable people; F: not used; G: fitness to be interviewed; H: detained persons: observation list; I and J: not used; K: X-rays and ultrasound scans; and L: establishing gender of persons for the purpose of searching)

Code of Practice D: identification of persons by police officers

Code of Practice E: audio recording interviews with suspects

Code of Practice F: visual recording with sound of interviews with suspects

Code of Practice G: the statutory power of arrest by police officers

Code of Practice H: requirements for the detention, treatment and questioning of suspects related to terrorism in police custody by police officers2.

The Code of Practice must be readily available at all police stations. The Code applies both to those who have been arrested and those who have voluntarily attended the police station. One of the most important safeguards is the right of the detained person to have access to free legal advice at the police station before and during any interview.

The staff nurse may have been arrested before she is taken to the police station or she may be arrested there. In either case, she should be given a caution as soon as there are grounds to suspect her of the offence and before she is questioned about it for the purpose of obtaining evidence that may be given to a court in a prosecution. The caution should be given in the following terms: ‘You do not have to say anything but it may harm your defence if you do not mention when questioned something which you later rely on in court. Anything you do say may be given in evidence.’



[image: Figure 2.1 Initial stages of arrest and prosecution]


Figure 2.1 Initial stages of arrest and prosecution



Minor deviations may be a breach of the Code, but do not necessarily affect the fairness of the trial and make the evidence inadmissible under section 78 of the Police and Criminal Evidence Act. The documentation that the police must retain is shown in Box 2.1. The Code sets out rules for the police in the interview. The usual procedure now is for the interview to be audio recorded and the guidelines and Code of Practice for audio recording should be followed. Visual recordings (which, unlike audio or secure digital recordings, are optional) can also be made digitally.3



Box 2.1: Documentation kept by the police

Custody records should be kept for each person who is brought to a police station under arrest or who is arrested at the police station after attending there voluntarily. They are entitled on request to be supplied with a copy when they leave the police station.

The information must be recorded as soon as practicable and should include the following:







	 
	1


	Grounds for a person’s detention.




	 
	2


	Detained person’s property.




	 
	3


	Request made for a person to be informed and action taken; any letters or messages sent, calls made or visits received, and any refusal on the part of a person to have information about themselves or their whereabouts given to an outside enquirer.




	 
	4


	Any request for legal advice and the action taken on it.




	 
	5


	Replacement clothing and meals offered.




	 
	6


	Medical examination by a police surgeon, or request for one and the arrangements made; any medication the detained person is on.




	 
	7


	An interview record should record:




	 
	 


	•


	the times at which the detained person is not in the custody of the custody officer and why, and the reason for any refusal to deliver them out of that custody




	 
	 


	• 


	any intoxicating liquor supplied to a detained person




	 
	 


	• 


	any decision to delay a break in an interview




	 
	 


	• 


	a written record of the interview (unless tape-recorded) signed by the detained person as correct.




	 
	
8



	Any action taken to call an interpreter and any agreement to be interviewed in the absence of an interpreter.




	 
	9


	Grounds for and the extent of any delay in conducting a review.




	 
	10


	Anything a detained person says when charged, any questions put after the charge and answers given relating to the offence shall be contemporaneously recorded in full on the forms provided and the record signed by the detained person.




	 
	11


	Details of any intimate or strip search: which parts were searched, by whom, who was present, reasons and the result.




	 
	
12 


	Grounds for any action in delaying the notification of an arrest or allowing access to legal advice.











When the officer considers that there is sufficient evidence to prosecute a detained person, they should be brought without delay before the custody officer, who will then be responsible for considering whether or not they should be charged. A further caution must then be given. In addition, a written notice should be given showing the particulars of the offence with which they are charged and including the name of the officer in the case, their police station and a reference number for the case. Questions relating to an offence may not be put to a person after they have been charged with that offence or after they have been informed that they may be prosecuted for it, unless they are necessary to prevent or minimise harm or loss to some other person or to the public, to clear up an ambiguity in a previous answer or statement or where it is in the interests of justice that they should have an opportunity to comment on some fresh information. Before these additional questions are put, the accused must be given another caution. Annex D to the Code of Practice C gives rules on written statements given under caution.

The Criminal Justice Act 2003 has introduced the power of a constable, investigating officer or person authorised by a relevant prosecutor to give a conditional caution provided five requirements are satisfied: evidence the offender has committed the offence; there is sufficient evidence to charge the person and a conditional caution should be given; the offender admits the offence; the effect of the conditional caution is explained; and the offender signs a document setting out specified details. The Secretary of State was required to prepare a Code of Practice in relation to conditional cautions covering specified topics (CJA 2003 ss. 22–25). It is accessible on the Crown Prosecution Service website.4


Role of the Crown Prosecution Service

Since the introduction of the Crown Prosecution Service (CPS), the responsibility for the conduct of most criminal proceedings is on the CPS, the head of which is the Director of Public Prosecution (DPP), who acts under the Attorney General. They have the responsibility of instituting criminal proceedings and appearing for the prosecution. Victims are now able to appeal in specified circumstances when the Crown Prosecution Service decides not to pursue suspects.5 This follows a Court of Appeal ruling in a case in 2007 where the CPS decided not to bring sexual assault charges. The decision was reversed in 2011 and Christopher Killick was jailed for three and a half years.6 To prevent the CPS being swamped by appeals, strict criteria apply to the right to appeal including a requirement to show that the decision not to prosecute was wrong and needs to be reversed to maintain public confidence.






Magistrates’ courts

If the staff nurse is charged with the offence of theft, she would probably be given police bail and told to appear at a magistrates’ court. Almost all criminal cases begin in a magistrates’ court and 98 per cent are dealt with completely there. The remaining cases go before the Crown Court before judge and jury. Revised criminal procedure rules for the criminal courts came into force in 20157 and are regularly updated.8 They are comparable to the Civil Procedure Rules (see chapter 6) and, like the Civil Procedure Rules, set an overriding objective which is shown in Box 2.2 and give the courts case management powers.



Box 2.2: Overriding objective of criminal court from the Criminal Procedure Rules 2015

1.1







	 
	(1) 


	The overriding objective of this new code is that criminal cases be dealt with justly.




	 
	(2) 


	Dealing with a criminal case justly includes—




	 
	 


	
(a) 


	acquitting the innocent and convicting the guilty;




	 
	 


	
(b) 


	dealing with the prosecution and the defence fairly;




	 
	 


	
(c) 


	recognising the rights of a defendant, particularly those under Article 6 of the European Convention on Human Rights;




	 
	 


	(d)


	respecting the interests of witnesses, victims and jurors and keeping them informed of the progress of the case;




	 
	 


	
(e) 


	dealing with the case efficiently and expeditiously;




	 
	 


	
(f) 


	ensuring that appropriate information is available to the court when bail and sentence are considered; and




	 
	 


	
(g) 


	dealing with the case in ways that take into account—




	 
	 


	 


	
(i) 


	the gravity of the offence alleged,




	 
	 


	 


	
(ii) 


	the complexity of what is in issue,




	 
	 


	 


	
(iii) 


	the severity of the consequences for the defendant and others affected, and




	 
	 


	 


	
(iv) 


	the needs of other cases.











Participants in the conduct of a criminal case must prepare and conduct the case in accordance with the overriding objective and comply with procedure rules, practice directions and directions made by the court and inform the court if there is any significant failure to take any procedural step required by the rules, and so on.

Indictable-only offences can be heard only before a judge and jury in the Crown Court, summary offences can be heard only by magistrates, but many offences are triable either way. Box 2.3 shows the classification of the offences and Box 2.4 shows the course of a hearing.



Box 2.3: Classification of offences








	
1 


	Offences triable only on indictment (i.e. by judge and jury): murder; genocide; infanticide; causing death by reckless driving; robbery; treason; wounding with intent; and many others.





	
2 


	Offences triable only summarily (i.e. by magistrates): drunk and disorderly; careless driving; assault on police; and other offences set down by statute, such as the Road Traffic Act 1972 and Schedule 1 of the Criminal Law Act 1977.





	
3 


	Offences triable either way (by judge and jury or by magistrates) – case can be heard by magistrates in summary trial or on indictment in the Crown Court. Offences include: theft; handling, obtaining property or pecuniary advantage by deception; assault occasioning actual bodily harm.













Box 2.4: Course of a hearing in a magistrates’ court

The magistrates’ courts hear:







	 
	
(a) 


	offences that are triable only as summary offences, e.g. careless driving




	 
	
(b) 


	offences that are triable either way.









Hearing







	 
	
1 


	Plea:




	 
	 


	 


	a plea of guilty must be unequivocal




	 
	 


	 


	a plea of guilty may be made by post, but only to summary non-imprisonable offences.




	 
	
2 


	Summary trial where the defendant pleads not guilty:




	 
	 


	A 


	Prosecution:




	 
	 


	 


	
1 


	Opening speech by prosecution lawyer




	 
	 


	 


	2


	Examination in chief of prosecution witnesses




	 
	 


	 


	
3 


	Cross-examination by defence



	 

	 


	 


	
4 


	Re-examination by prosecution lawyer.




	 
	 


	B


	Submission by defence of no case to answer (if appropriate). Prosecution have the right to reply and magistrates determine the question.




	 
	 


	C


	Defence case:




	 
	 


	 


	
1 


	Defendant can remain silent or give evidence. (The court may in certain circumstances draw adverse inferences from silence.)




	 
	 


	 


	
2 


	Defence witnesses are called and can be cross-examined by the prosecution.




	 
	 


	 


	3


	Defence lawyer addresses the magistrates and the prosecution lawyer can make a closing speech.




	 
	 


	D


	The finding: the magistrates determine the guilt or innocence and determine the sentence if a guilty verdict and if they feel their powers are adequate.











When the staff nurse is brought before the magistrates she will be asked to indicate a plea. If she indicates a plea of guilty to the summary offence, she will be sentenced by the magistrates. If she pleads not guilty, she will be tried by the magistrates.

If she is charged with an offence that is triable either way (i.e. as a summary offence before the magistrates or on indictment by a judge and jury) and she indicates a plea of guilty, then the magistrates will decide whether she should be sentenced by them; if they consider their powers are inadequate, they may then commit (committal proceedings) her to the Crown Court for sentencing. If she indicates that she intends to plead not guilty or declines to indicate a plea, the magistrate will then decide whether the trial should be before them or whether the case should be allocated to the Crown Court for trial. If the magistrates decide the case is suitable for trial before them, the defendant will be asked to consent to that procedure. The defendant has the right at that stage to elect trial by judge and jury at the Crown Court. Under the Criminal Justice Act 2003, magistrates can give an indication, if the accused were to plead guilty, of whether a custodial sentence would be imposed.




Plea and Case Management Hearing

If, by the same token, Staff Nurse Jarvis elects to have the case heard in the Crown Court, the case will be referred directly to the Crown Court where a date for the Plea and Case Management Hearing (PCMH) will be agreed. Indictable-only cases are transferred to the Crown Court immediately (i.e. at first appearance before the magistrates), and sometimes before witness statements are taken. At this preliminary hearing, a timetable will be set for the service of the prosecution evidence, service of defence statements and a date for the Plea and Case Management Hearing (Criminal Justice Act 2003, schedule 3).




Crown Court proceedings

Let us assume that Staff Nurse Jarvis’s case is to appear in the Crown Court for trial, since it is an offence which is triable either way. (If she had been charged with an indictable-only offence, the case would have been transferred to the Crown Court.) The procedure followed is shown in Box 2.5. Changes have been made regarding the right to challenge the jury (see Box 2.6). Once the jury have been sworn in, the hearing follows the same path as that in a magistrates’ court, but only counsel or a solicitor-advocate can represent the accused before the court, and a barrister may therefore have been briefed by Staff Nurse Jarvis’s solicitor.



Box 2.5: Procedure in the Crown Court








	
1 


	Attendance of the defendant (in person or by video link if the defendant has been remanded in custody).





	
2 


	The indictment (the document embodying the charge(s) brought by the Crown against the defendant) is read by the clerk to the accused, who is asked whether they plead guilty or not guilty. This is known as the arraignment.





	 


	The accused can:





	 


	
(a) 


	plead guilty – if accepted, court proceeds to sentencing





	 


	
(b) 


	plead not guilty – see point 4, below





	 


	
(c) 


	stand silent – if mute of malice (this is determined by the jury), a plea of not guilty is entered – if mute by visitation of God, court will decide if accused is fit to plead (see insanity, p. 36)





	 


	
(d) 


	object on legal grounds – e.g. indictment is invalid and should be quashed.





	
3 


	Directions for smooth running of the trial: identification of all the issues.





	
4 


	Empanelling of the jury: if the defendant has pleaded not guilty to any count on the indictment, a jury must be empanelled. The jury is not usually present during the arraignment so that they are kept in ignorance if the accused has pleaded guilty to some offences and not guilty to others, unless the guilty pleas are admissible in the trial.





	 


	The jurors are called in after the arraignment and the names of 12 are called out. A list of the witnesses is read out to the jurors so that any jurors who know any witness can be excused from the jury. They can be challenged by defence or prosecution for cause (see Box 2.6). They are then sworn in and the clerk reads the indictment to them, tells them the defendant has pleaded not guilty and that their charge is to say, having heard the evidence, whether they be ‘guilty’ or ‘not guilty’.





	
5 


	The hearing:





	 


	The judge will make introductory remarks telling the jury that they must base their decisions on the finding on the evidence given and they are not to use the internet.





	 


	A  Prosecution:





	 


	 


	
1 


	Opening speech by the prosecution





	 


	 


	
2 


	Prosecution evidence





	 


	 


	 


	Examination in chief: prosecution witnesses questioned by the prosecution





	 


	 


	
3 


	Cross-examination – to discredit witnesses, leading questions can be used and earlier inconsistent statements by the witness can be put to them





	 


	 


	
4 


	Re-examination – to offset the effects of cross-examination. It cannot be used to produce new evidence, which should have been brought out in the examination in chief





	 


	 


	
5 


	Written statements of witnesses whose evidence the defence does not wish to dispute will be read out or summarised as agreed facts





	 


	 


	
6 


	Challenges to admissibility of evidence: the defence can (in the absence of the jury) challenge the admissibility of evidence. The judge will rule on the admissibility and, if they uphold the defence objections to the evidence, all reference to the evidence must be omitted.





	 


	
B  Defence:





	 


	 


	
1 


	Defence submission: after the conclusion of the prosecution evidence, the defence can ask the trial judge to direct the jury as a matter of law that they should acquit the defendant:





	 


	 


	 


	
(a) 


	either because the prosecution has failed to produce any evidence to establish some essential ingredient of the offence





	 


	 


	 


	(b)


	or because the evidence produced is so weak or so discredited by cross-examination that no reasonable jury could convict. If the defence submission is upheld, an acquittal is directed.





	 


	 


	 


	If this submission fails then the defence case is put.





	 


	 


	2


	Case for the defence: an opening speech can be made where the defendant and other witnesses are being called to give evidence as to facts (not where only the defendant is called or the other witnesses are only called as to character).





	 


	 


	 


	 


	Procedure as above





	 


	 


	 


	 


	Examination in chief





	 


	 


	 


	 


	Cross-examination





	 


	 


	 


	 


	Re-examination





	 


	C


	Closing speeches: by prosecution and defence counsel.





	 


	D


	Summing up by judge.





	 


	E


	Verdict of jury.





	 


	F


	Sentencing following finding of guilt.













Box 2.6: Challenging the jury

Prosecution: can ask for any would-be juror to ‘stand by’ until they have gone right through the panel. Can challenge for cause (e.g. ineligibility, disqualification, presumed or actual bias).

Defence: has lost the right to three peremptory challenges (i.e. challenging without having to give any reasons). Can challenge for cause (e.g. ineligibility, disqualification, presumed or actual bias). (There have been changes to the rules on ineligibility to sit as a juror, and now judges, barristers, police officers, prison officers and others who were formerly ineligible to sit can be summoned.)

The judge has a discretionary power to remove a juror.

The effect of challenging for cause is that if either side can show that a juror is personally concerned in the facts of the particular case or closely connected with a party to the proceedings or with a prospective witness they can be removed. A challenge for cause should not succeed if the only ground for bias is so insubstantial as to be unlikely to affect the jurors’ approach to the case.

The challenging party says ‘challenge’ immediately before the juror takes the oath. They then have the burden of satisfying the judge on a balance of probabilities that their objection is well founded and producing prima facie evidence of this.



The charges on the indictment must be put to Staff Nurse Jarvis at the Plea and Case Management Hearing. If she pleads not guilty, directions will be given to ensure the smooth running of the trial and a trial date will be fixed. The trial will then proceed as set out in Box 2.5. There will be an opening address by the prosecution counsel, setting out the elements that the prosecution have to prove and the standard of proof. This has no evidential value, but can be an important scene-setting for the jury. The prosecution then calls its witnesses who are examined in chief, which means that the witness cannot be asked leading questions. The witness can be cross-examined by the defence and here leading questions, designed to show the irrelevance of this evidence or in some other way discredit it, can be asked (see chapter 9 on evidence in court). After the cross-examination has finished, the party calling that witness can re-examine the witness on points arising from the cross-examination. The judge can call a halt to the case on completion of the prosecution evidence if they are not satisfied that there is sufficient evidence to go before the jury, in which case the jury is asked to bring in a not-guilty verdict. For example, in a Crown Court hearing in Cardiff when two surgeons from Prince Philip Hospital Llanelli were charged with manslaughter following the removal of the wrong kidney, the pathologist giving evidence for the prosecution could not confirm that death was caused by the removal of the wrong kidney and thus the judge instructed the jury to bring forward a not-guilty verdict, since the causal link between an alleged act of gross negligence and the death had not been established by the prosecution. An NMC report9 on 29 October 2003 stated that two nurses were convicted of manslaughter when an elderly patient died from septicaemia resulting from pressure sores while a resident in a nursing home, of which the nurses were managers. Their defence that it was the system, rather than themselves, that was to blame was rejected.

If the case proceeds, the defence calls its witnesses. At present, although the accused does not have to give evidence, the judge may in certain circumstances allow adverse inferences to be drawn by the jury.

After all the evidence has been given, the defence and prosecution conclude their cases in final speeches. The judge then sums up the case for the jury, and has the task of explaining to the jury all the relevant directions of law: the elements of the crime that the prosecution must prove the accused committed, the nature of the burden of proof that is on the prosecution. The judge also analyses the evidence which both sides have put before the jury.

The jurors then retire to decide their verdict and elect a foreman after they have retired. Initially, the jury is asked to return a unanimous verdict. If it is clear that they can never reach a unanimous verdict, then they can return to court and can be given instructions on returning a majority verdict which must be at least 10 to 2. The minimum period of jury discussion before a majority verdict is possible is 2 hours and 10 minutes, but in practice it may be a much longer time.

If the jury decides that the staff nurse is guilty, evidence of previous convictions (until this moment usually kept secret from the jury, but under the Criminal Justice Act 2003 evidence of bad character is admissible in certain circumstances) and her present social and economic circumstances will be given before sentencing. Sentencing will usually be adjourned for a pre-sentencing report from a probation officer. Box 2.7 sets out the powers of sentencing.



Box 2.7: Sentencing in the Crown Court

Absolute/conditional discharge

Bindover

Fine (and compensation)

Community orders coupled with conditions such as unpaid work, supervision, attendance at a programme, residence and curfew which can be electronically monitored

Suspended sentence with or without conditions, the maximum length of sentence is 2 years with a suspension of up to 2 years

Restraining order

Prison sentence

Hospital order, Section 37 Mental Health Act 1983

Hospital order and restriction order, Sections 37 and 41 Mental Health Act 1983

For offences since October 2012 a victim’s surcharge is also imposed

The courts are required to take account of Sentencing Guidelines, unless it would be unjust to do so

Credit is given for an early plea of guilty and the credit reduces with time.



The staff nurse has the right to appeal against the finding of guilt on the grounds that the conviction is unsafe. She also has the right to appeal against the sentence imposed. The prosecution can appeal against sentencing by way of a reference by the Attorney General and it has the right to appeal on a point of law. Guidelines on sentencing are issued by the Sentencing Guidelines Council10 and courts are required to follow relevant guidelines unless it is contrary to the interests of justice to do so.

In October 2013 the Court of Appeal held that a false statement to the media claiming that the assertions of the victims were spurious was a seriously aggravating feature to be taken into account when sentencing.11 The Attorney General was given leave to appeal the unduly lenient sentence of Stuart Hall of 15 months imprisonment for 14 counts of indecent assault.

The Court of Appeal gave guidance on non-mandatory life sentences in June 2013.12




Elements of a crime

In order to establish guilt, the prosecution must be able to show that each element of the crime charged is proved so that the jury is sure. Each crime thus has its ingredients that make up that particular offence. Examples are given of the elements of some crimes in Box 2.8.



Box 2.8: Examples of the definition of certain crimes








	
1 


	
Assault (common law offence):





	 


	 


	
actus reus: an act that causes the victim to fear the immediate application of force against them





	 


	 


	
mens rea: an unlawful intention to cause the victim to apprehend the immediate application of force, or recklessness as to whether the victim might apprehend immediate force.





	
2 


	
Battery (common law offence):





	 


	 


	
actus reus: an act that results in the application of force to the person of another





	 


	 


	
mens rea: an unlawful intention to apply force, or recklessness as to whether force might be applied.





	3


	Wounding or causing really serious harm, Section 18 Offences Against the Person Act 1861:





	 


	 


	
actus reus: wound or cause any really serious harm to any person





	 


	 


	
mens rea: unlawfully with intent to do really serious harm or an intent to resist or prevent lawful apprehension or detaining of any person.





	4


	Wounding or inflicting really serious harm, Section 20 Offences Against the Person Act 1861:





	 


	 


	
actus reus: to wound or inflict any really serious harm on any other person, either with or without any weapon or instrument





	 


	 


	
mens rea: unlawfully and maliciously (intentional or recklessly and without lawful justification).





	5


	Theft, Section 1(1) Theft Act 1968:





	 


	 


	
actus reus: appropriate property that belongs to another





	 


	 


	
mens rea: dishonest with the unlawful intention of permanently depriving the true owner of that property.












Mental and physical elements

There is a further breakdown of the elements that have to be established to prove that a crime has taken place, i.e. between the  actus reus and the mens rea. The  mens rea, or mental element, includes all those elements that relate to the mind of the accused. The actus reus is everything else. There are some crimes where there is no requirement to show a mental element. For example, the sale of medicine by a person who was not qualified and while unsupervised by a pharmacist and which was contrary to section 52 of the Medicines Act 1968 was held to be an absolute offence.13 The law has now been changed to require a mental element to be proved.

If there were no requirement for the prosecution to establish a mental element in the crime of theft, Staff Nurse Jarvis could be successfully prosecuted for theft in circumstances where someone had accidentally dropped a bottle of tablets in the staff nurse’s open bag and she had therefore taken them home inadvertently. In order to secure a conviction, whether the prosecution takes place in the magistrates’ court or in the Crown Court, all the elements, mental and physical, must be shown to have existed at the time it was alleged that the crime was committed.

Several cases where nurses have been convicted of criminal offences are now discussed.







Case of Beverley Allitt


Following the deaths and injuries to children caused by the nurse Beverley Allitt, an independent inquiry was set up. (Its recommendations are considered in chapter 5.)




Case of Sister Salisbury

Sister Salisbury14, a nurse of some 30 years’ standing worked on a gastroenterology/general medical ward. She had the care of a number of terminally ill elderly patients. She was convicted of attempting to murder two of those patients by inappropriately administering diamorphine in a deliberate attempt to hasten the end of their natural life. Sister Salisbury argued that she gave the diamorphine lawfully, as prescribed and in the best interests of each patient.

On hearing evidence that Sister Salisbury had exaggerated the pain the patients were experiencing to get the doctor to prescribe diamorphine and to justify her administration of the drug, together with comments made to staff including a remark that a patient should be nursed lying flat on his back so his lungs would fill with fluid and he would die, the jury returned a verdict of guilty and she was sentenced to five years imprisonment.

Sister Salisbury also lost her job and was struck off the nurses register by the NMC.




Case of Nurse Patel

Nurse Patel15 was a registered nurse working in a nursing home reserved for elderly patients who were mentally ill. The victim was a patient who lacked capacity and on the day in question, Nurse Patel, who was in charge of the home, was told by a health care assistant that the patient was becoming ill because his breathing was shallow and his pulse was faint. Nurse Patel apparently panicked. Although she called for an ambulance, she did not perform cardiac pulmonary resuscitation despite being asked to do so by the ambulance clinical adviser on the telephone. The patient had died by the time the ambulance arrived.

Nurse Patel was charged and convicted of wilful neglect under the Mental Capacity Act 2005 section 44 for deliberately failing to carry out CPR even though it was clinically necessary, a requirement of the nursing home’s policy and there was no ‘do not attempt resuscitation’ notice in place for the patient. The judge directed that neglect was a failure to do what was necessary for the proper care or treatment of a patient and that stress or panic was no defence to a charge of wilful neglect. Nurse Patel was sentenced to a 12-month community order and a requirement to do 100 hours of unpaid work.




Offence of ill-treatment or wilful neglect

Section 44 of the Mental Capacity Act 2005 introduced a new offence of ill-treatment or wilful neglect of a person who lacks mental capacity (see chapter 18). Following the Francis Report on Mid Staffordshire NHS Trust a new statutory offence of ill-treatment or wilful neglect was recommended. (This is discussed in chapter 5.)


Failure to call medical assistance

A husband was charged with manslaughter because he had failed to call medical assistance for his wife following a home birth when the baby was stillborn. The wife refused to allow him to call for help and she died. The judge directed the jury that because the wife was mentally competent and had refused assistance, the husband’s duty of care to seek assistance was removed. He could not therefore be guilty of manslaughter.16







Case of Nurse Amaro


Nurse Amaro17 admitted a charge of manslaughter by gross negligence following the death of a six-year-old boy with Down’s syndrome who was admitted to hospital but died of sepsis the same day. Nurse Amaro admitted that she failed to monitor the boy properly because she failed to take regular readings of his temperature, respiratory rate, his pulse and his oxygen saturation levels. The judge found her monitoring of the boy’s fluid balance as wholly inadequate and that his blood pressure was not recorded for the whole period he spent in the nurse’s care.

Nurse Amaro was given a two-year suspended prison sentence and was later struck off the nurses register by the NMC.




Negligence as a crime

In accepting the recommendations of the Mid Staffordshire NHS Foundation Trust Inquiry18; the National Advisory Group on the Safety of Patients in England19 and the review into Winterbourne View Hospital20, the government has sought to restore public confidence in its management and supervision of the health service. It has done this, in part, by encouraging the prosecution of health professionals, resulting in matters that would have historically been dealt with by the professional regulator, employer or civil courts now coming before the criminal courts as well. This has resulted in an increase in the prosecution of nurses whose carelessness is linked to the death of a patient through a charge of gross negligence manslaughter.

Negligence is generally associated with the civil law. It is the law’s way of imposing a standard of care on professionals such as district nurses and it provides redress by way of compensation for those harmed by another’s careless act or omission. In cases where the negligent act of a nurse is linked to the death of a person in their care then a crime may have been committed and a charge of gross negligence manslaughter brought.


Development of the crime of gross negligence manslaughter

In R v Bateman [1925]21 the court decided that gross negligence occurs when someone shows such disregard for the life and safety of other persons as to constitute a crime worthy of punishment. That high initial threshold for prosecution was lowered in R v Misra & Srivastava [2004]22 where two doctors were found guilty of gross negligence when they failed to heed the warnings to call for senior assistance because a patient was seriously ill. The patient subsequently died of toxic shock. The judge held that,

[A health professional] would be told that grossly negligent treatment of a patient which exposed him or her to the risk of death, and caused it, would constitute manslaughter.

The doctors each received a suspended jail term of 14 months and the NHS trust was subsequently fined £100,000 for failing to have proper systems in place to supervise their junior doctors. The court found that had these systems been in place the patient would not have died.

This was also the case in R v Adomako [1995]23 where the defendant, an anaesthetist, failed to notice for four minutes that an endotracheal tube had become disconnected during an operation. Although an alarm sounded, the tube was not checked until the patient suffered a cardiac arrest. An expert witness for the prosecution stated that a competent anaesthetist should have spotted the problem within 15 seconds. The House of Lords held that gross negligence would occur where a patient’s death occurs as the result of a:


	health professional displaying an indifference to an obvious risk of injury to the patient

	health professional being aware of the risk of injury to the patient but deciding to run the risk

	health professional’s attempt to avoid a known risk being so grossly negligent that it deserves to be punished

	health professional displaying inattention or a failure to avert a severe risk.



Based on the House of Lords ruling it can be seen that a failure to heed any risk of injury could be considered in a gross negligence manslaughter case with the jury then asked to decide whether the negligence was so careless as to be criminal.




Redefining the threshold for gross negligence manslaughter

The Court of Appeal has recently redefined the threshold for gross negligence manslaughter so as to limit prosecutions to situations where there is a serious and obvious risk of death at the time of the careless act or omission24. The requirement for there to be a risk of death raises the threshold from the risk of injury set out by the House of Lords in R v Adomako [1995].

In R v Rose [2017] the Court of Appeal overturned a conviction for gross negligence manslaughter against an optometrist who had conducted a routine eye test and examination on a boy aged seven and recorded no issues of concern. Five months after the examination, while at school, the boy was taken ill. He died in hospital the same day from acute hydrocephalus, a longstanding chronic problem, treatable up to the point of acute deterioration and death.

The optometrist accepted that her failure to examine the back of the eye without a good reason was a breach of her duty of care as it would have revealed swelling of the optic nerve. She was charged and convicted of gross negligence manslaughter but appealed, arguing that the incorrect elements of gross negligence manslaughter had been put to the jury.

The Court allowed the appeal and stressed that their judgment applied to all health professions including nurses. The Court held that in assessing either the foreseeability of risk or the grossness of the conduct in question, the court could not take into account information which would, could or should have been available to a careless health professional who had breached their duty of care. The charge of gross negligence manslaughter required a test of foreseeability, i.e. the risk was so serious and obvious that death was foreseeable.

The Court of Appeal also held that the implications for nurses and other professions if the threshold was any lower would be serious because they would be guilty of gross negligence manslaughter by reason of negligent omissions to carry out routine eye, blood and other tests which would have revealed fatal conditions notwithstanding that the circumstances were such that it was not reasonably foreseeable that a failure to carry out such tests would carry an obvious and serious risk of death. In reaching its decision, the court stressed that it did not condone the initial carelessness and negligence in the way that the eye examination was carried out and the failure to identify the defect, which ultimately led to the boy’s death. That serious breach of duty was however a matter for the professional regulator. It did not constitute the crime of gross negligence manslaughter.

The requirement for there to be a serious and obvious risk of death at the time of the negligence so that death was reasonably foreseeable means that it is less likely that a nurse’s carelessness will result in prosecution if the patient dies. It is likely that in practice a nurse who carelessly administers the incorrect medicine or carelessly omits to carry out tests, resulting in a later deterioration and death of the patient, would now be less likely to face prosecution for gross negligence manslaughter as, arguably, a serious and obvious risk of death is not reasonably foreseeable at the time the negligence occurred. However, where a nurse, for example, carelessly administers 250 milligrams of digoxin against a prescription of 250 micrograms, resulting in the patient’s death from digoxin toxicity, then a prosecution is more likely as there is a reasonably foreseeable, serious and obvious risk of death.




Corporate Manslaughter and Corporate Homicide Act 2007

As well as the possibility of individual practitioners facing criminal charges, it is likely that the nurse’s employing organisation would also face investigation under the provisions of the Corporate Manslaughter and Corporate Homicide Act 2007. The Act came into force in April 2008 and introduced a new statutory offence of corporate manslaughter in England, Wales and Northern Ireland. In Scotland, the offence is known as Corporate Homicide.

The 2007 Act focuses on whether the death of a patient was caused by failings in the way an organisation such as an NHS trust or health board was managed rather than the negligence of one individual. Those failings must be by senior management, defined as those whose role is decisive or influential. The management failure leading to the death must be serious enough to amount to a gross breach of the duty of care owed to the victim.

In deciding whether there has been a gross breach a jury will consider whether a trust failed to comply with health and safety legislation and the extent to which the evidence shows that there were attitudes, policies, systems or accepted practices within the organisation that were likely to have encouraged, or tolerated such failings. This was the first time that consideration of the ‘corporate culture’ has been enshrined in the law of the United Kingdom. Examples of a gross breach by senior managers could include a failure to ensure safe working practices, a lack of proper training and failing to maintain equipment or premises in a safe working condition.

Guidance to the courts says that a fine for an offence of corporate manslaughter will seldom be less that £500,000 and may be measured in millions of pounds, so it is essential that nurse managers ensure that their health and safety policies reflect current requirements and that their staff abide by these policies.






Administration of drug by epidural instead of intravenous injection

In 2003 a junior doctor in Nottingham pleaded guilty to the manslaughter of a patient suffering from leukaemia. Instead of administering the drug intravenously, he administered it epidurally and the patient died. The doctor was given a prison sentence. The National Patient Safety Agency is tasked with preventing the recurrence of such mistakes (see chapters 12 and 27).




Defences

The main defences to a criminal act are shown in Box 2.9. They are all given here for completeness, but not all of them are relevant to Staff Nurse Jarvis’s case.



Box 2.9: Main defences to a criminal offence








	
1 


	Absence of any of the elements making up the offence: actus reus or mens rea.






	2


	Infancy:





	 


	below 10 years no crime. (In Scotland the age is being raised from 8 to 12 years.)





	3


	Insanity:





	 


	
(a) 


	unfit to plead and stand trial;





	 


	(b)


	not guilty by reason of insanity at the time of the crime.





	4


	Diminished responsibility and loss of control (which reduce murder to manslaughter).





	5


	Mistake. (Sometimes this is a statutory defence but usually only where the defendant has taken all reasonable steps. Normally the statute places the burden of proof on the defendant on a balance of probabilities.)





	6


	Necessity (now known as ‘duress of circumstances’).





	7


	Duress.





	8


	Superior orders.





	9


	Self-defence.












Absence of any of the elements making up the offence

It will be apparent from what has been said thus far that if the accused can show that any of the required elements, either actus reus or mens rea, as defined in the Act of Parliament or the common law definition of the crime, are missing, then there should be an acquittal. Even though it is usually for the prosecution to show they exist rather than for the defence to prove their absence, it would clearly be an advantage for the defence to show their absence. Thus, for example, in the offence of theft, one of the elements is that the property that has been taken belonged to another. If the defence can show that the property did not belong to anyone but had, in fact, been abandoned, then that would be a successful defence. A state of automatism by the defendant was accepted by the prosecution when it withdrew charges against a man who had strangled his wife while having a nightmare. Brian Thomas dreamt that intruders had broken into their camper van and he woke up to find his wife dead beside him. It was accepted that he was not in control of his actions at the time of the killing and the prosecution accepted the evidence of three psychiatrists that detention in a mental hospital would serve no useful purpose.25




Infancy

Children under 10 years are exempt from criminal responsibility and cannot be found guilty of a crime. The infant is known as doli incapax.

Minors over 10 years are presumed to be responsible for their actions but there are considerable procedural differences from the way in which an adult is proceeded against. The UK was criticised by the European Court of Human Rights for its handling of child criminals following the conviction of two boys for the killing of Jamie Bulger.26 The Court held that Article 6 had been breached by the way the trial had been conducted. However, the court did not find that there was a breach of Article 3 (inhuman or degrading treatment). In March 2010 the Children’s Commissioner called for the age of criminal responsibility to be raised from 10 to 12 years. Dr Maggie Atkinson pointed out that in some European countries the age of criminal responsibility was 14 years.27 Her call was rejected by the Ministry of Justice. Scotland is raising the age of criminal responsibility from 8 years to 12 years. In England the defence of doli incapax for a child over 10 was abolished by the Crime and Disorder Act 1998 section 34 as interpreted by the House of Lords.28

The Supreme Court has held that under Articles 6 and 8 it was permissible for a child to testify in family proceedings, but the considerations of the advantages of the child giving evidence to determine the truth had to be balanced against the damage it might do to the child.29 The Youth Justice and Criminal Evidence Act 1999 introduced a range of measures that can be used to facilitate the gathering and giving of evidence by vulnerable (which includes all those under 18) and intimidated witnesses. These are known as ‘special measures’ and include screens, the removal of wigs and gowns, live links, evidence given in private and video recorded interviews.30
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How can | check I've understood what
I've read?

Reflection questions at the end of each chapter
can be used o test that you have followed and

How can | develop my understanding
from the chapter?

Further exercises at the end of each chapter
provide practical tasks that will help you apply what
you have learnt and extend your knowledge.

Further exercises
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How can | get the most from my study?

This chapter discusses sections at the start of
each chapter provide you with an instant point of
reference that highlights what you can expect to
learn within each chapter. You can use these as a
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reading.

Will difficult concepts in law be presented
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highlight complex legal processes.
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Summary information boxes pick out key points,
examples and list the essential information and

at regular intervals throughout chapters.

How can | contextualise all the theory

I'll be learning?

Use the practical dilemmas located throughout the
text to test that you understand the topics you are
reading in relation to possible real life situations.
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