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  NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION

   
                                 How can I get the most from my study? 


                                This chapter discusses sections at the start of each chapter provide you with an instant point of reference that highlights what you can expect to learn within each chapter. You can use these as a checklist of key concepts during the course of your reading. 


                                Will difficult concepts in law be presented in a manageable way? 


                                                        Diagrams and flowcharts are used throughout to highlight complex legal processes.


                                Summary information boxes pick out key points, examples and list the essential information and legal principles of a given topic. These can be found at regular intervals throughout chapters. 


                                 How can I contextualise all the theory I’ll be learning? 


                                Use the practical dilemmas located throughout the text to test that you understand the topics you are reading in relation to possible real life situations.


                                 How will I know which are the most relevant cases and statutes to be aware of? 


                                Key case boxes explicitly highlight the key facts and related legal principle of the essential cases you need to know. 


                                Key statute boxes identify some of the most important statutory provisions and articles to learn for your studies. 


                                 How can I check I’ve understood what I’ve read? 


                                Reflection questions at the end of each chapter can be used to test that you have followed and understood the key issues raised within the chapter. 


                                 How can I develop my understanding from the chapter? 


                                Further exercises at the end of each chapter provide practical tasks that will help you apply what you have learnt and extend your knowledge. 











               xv                        Table of cases


            
	                                AB (A Child) (Deprivation of Liberty: Consent) (2015) 429

	                                                        AG v BMBC & SNH (2016) 813

	                                A Health Authority v X 222

	                                A Local Authority v JB (2021) 500, 508

	                                                        A Local Authority v SY 187

	                                                        A NHS Trust v Dr A 188

	                                                        A NHS Trust v MB and Mr & Mrs B (2006) 410

	                                                        Aintree University Hospitals Foundation Trust v James (2013) 844–6

	                                                        Airedale NHS Trust v Bland (1993) 835, 841, 843, 844

	                                AK (Adult Patient: Medical Treatment: Consent) Re (2001) 841

	                                                        Alcock v Chief Constable of the South Yorkshire Police 66

	                                                        Amanda Godfrey v Gloucester Royal Infirmary NHS Trust 168

	                                Amanda Jenkinson 229

	                                An asthma attack (2010) 702

	                                                        An NHS Foundation Trust v P 398, 400

	                                                        An NHS Trust v AW 842

	                                                        An NHS Trust v DJ and others (2012) 843

	                                                        An NHS Trust v Dr A (2013) 497

	                                                        An NHS Trust v X (2021) 397

	                                                        Atkin v Enfield Group HMC (1975) 290



            
	                                                        B v Croydon Health Authority 587

	                                Baby P 131, 416–18

	                                                        Badger v The Home Office 162

	                                                        Balamoody v UKCC 320

	                                                        Barchester Healthcare Ltd v Tayeh 2013 288

	                                                        Barnett v Chelsea HMC (1968) 60

	                                Becky Read 318

	                                Bell & Anor v The Tavistock And Portman NHS Foundation Trust (2020) 397

	                                Ben Silcock 591

	                                Beverley Allitt 34, 229

	                                                        Blyth v Bloomsbury Health Authority (1987) 197

	                                                        Boag v Hounslow (1994) 373

	                                Bodkin Adams 832

	                                Bournewood 17, 493–5, 552, 571, 601

	                                                        British Home Stores v Birchell (1978) IRLR 379 292

	                                Burke 856



            
	                                                        C v S (1987) 444

	                                Camden LBC v R (A Minor) (Blood Transfusion) (1993) 409

	                                                        Caparo Industries v Dickman Plc (1990) 50

	                                                        Cassidy v Ministry of Health (1939) 89

	                                                        Century Insurance Co. Ltd v Northern Ireland Road Transport Board (1942) 85

	                                                        Cheshire West and Chester Council v P (2014) 426, 427, 812

	                                                        Chester v Afshar (2002) 199–200

	                                Christopher Clunis 591

	                                                        Colclough v Staffordshire County Council 377

	                                                        Coles v Reading HMC (1963) 73

	                                                        Crawford v Charing Cross Hospital (1953) 59

	                                Criminal proceedings against a retailer of Chinese herbal medicines 882



            
	                                Daniel Pelka 418–19

	                                                        Davis v Barking, Havering and Brentwood HA (1993) 180

	                                                        Deacon v McVicar 93, 224, 250, 611

	                                Debbie Purdy 849, 852

	                                Diane Pretty 851–2

	                                                        Donoghue v Stevenson 50

	                                Doogan and Anor Re Judicial Review [2012] (Glasgow case) 440

	                                                        Doogan and Another v Greater Glasgow and CLyde Health Board (2014) UKSC 68 440

	                                Dr Arthur 408

	                                Dr Simon Singh 262

	                                                        Dwyer v Roderick (1984) 807



            
	                                Early v Newham HA 56

	                                                        Emeh v Kensington and Chelsea and Westminster Health Authority (1985) 453



            
	                                Fatal diagnosis 858

	                                                        Fenech v E. London and City Health Authority (2000) 168

	                                Fitness to practise 808

	                                                        Fraser v Winchester HA (1999) 364

	                                                        Freeman v Home Office 177

	                                                        Froom v Butcher (1975) 162



            
	                                                        G v E & Ors (2010) 497, 502

	                                                        Gaynor and Vincent v Warrington HA and Liverpool HA 455

	                                                        Gillick v West Norfolk and Wisbech AHA and the DHSS (1985) 402

	                                                        GJ v the Foundation Trust 496

	                                Glass v United Kingdom (2004) 410

	                                                        Gold v Haringey Health Authority (1987) 200, 456

	                                                        Gravil v Redruth Rugby Football Club 86

	                                                        Gregg v Scott 64



            
	                                                        H (A Healthcare Worker) v Associated Newspapers Ltd 228

	                                                        Halfpenny v IGE Medical System Ltd 1999 279

	                                                        Hardman v Amin 455

	                                Harold Shipman 835

	                                                        Harris v Newcastle HA [1989] 2 All ER 273 152

	                                                        Hart v Brown 479

	                                                        Hawley v Luminar Leisure Ltd 88

	                                                        Health and Social Care Trust v M and others 409

	                                                        Hedley Byrne v Heller 262

	                                                                                Hefferon v Committee of the UKCC, Current Law 324

	                                                        HL v United Kingdom (45508/99) (2005) 812

	                                                        Hotson v Berkshire AHA (1987) 63



            
	                                In re An Adoption (Surrogacy) (1987) 643

	                                In re B (A Minor) (1981) 407, 408

	                                In re B (A Minor: Wardship Sterilisation) (1987) 450, 452

	                                In re C (1994) 587

	                                In re D (1976) 404, 405

	                                In re F (Adult: Court's Jurisdiction) (2000) 491

	                                                        In re F v West Berkshire Health Authority 452

	                                In re P (A Minor) (1981) 449

	                                In re W 184

	                                In re Walker Application (1987) 111

	                                                        Isaghehi v NMC 321



            
	                                                        J v DLA Piper 295

	                                J (A Minor) (Child in Care: Medical Treatment) (1993) 409

	                                                        Jolley v Sutton LBC (2000) 350

	                                                        Jones v Manchester Corporation (1952) 90

	                                                        Jones v Sandwell Metropolitan Borough Council 372



            
	                                                        Kay v Ayrshire and Arran Health Board (1987) 61

	                                                        Kay v Northumberland Healthcare NHS Trust (2001) 98–9

	                                                        Kent v Griffiths 50–1, 612

	                                Konzani 763



            
	                                                        L v United Kingdom (2004) (The Bournewood Case) 494

	                                                        LA v A 493

	                                                        Lee v SW Thames RHA (1985) 223

	                                                        Lister v Hesley Hall (2001) 85

	                                                        Lister v Romford Ice and Cold Storage Co. Ltd (1957) 90

	                                                        Local Authority X v MM (2007) 500

	                                                        London Borough of Hillingon v Neary (2011) 498

	                                                        London Borough of Redbridge v G (2014) 548

	                                                        Loveday v Renton and Another (1988) 766

	                                Lucy Letby 35, 860



            
	                                M v A Hospital (2017) 844

	                                                        MAK and RK v the UK 420

	                                                        Malette v Shulman (1991) 189, 472

	                                Margaret Haywood 99

	                                Martin 240

	                                                        Maynard v West Midlands (1984) 54

	                                                        McCormack v Redpath Brown (1961) 93

	                                                        McDaid v NMC 318

	                                                        McFarlane v Tayside Health Board 455, 456, 457, 458

	                                                        McFarlane and Another v Tayside Health Board (1999) 454

	                                                        McLoughlin v O'Brian (1982) 65

	                                                        MD v Nottinghamshire Healthcare NHS Trust 583

	                                                        MH v United Kingdom 498, 575

	                                                        Michael Spence v Angela Naveda and Barking, Havering and Redbridge University Hospitals NHS Trust 156

	                                Mid Staffordshire NHS Foundation Trust Inquiry 36, 138–42

	                                Miss B 182

	                                                        Montgomery v Lanarkshire (2015) 200

	                                                        Morgan v Phillips 515

	                                Ms B (2002) 183, 840



            
	                                                        N v Chief Constable of Merseyside Police 86

	                                Naomi Campbell 217

	                                                        Nettleship v Weston (1971) 74

	                                                        NHS Manchester v Fecitt and others 98

	                                NHS Trust v Y (2017) 844

	                                NHS Trust v Y (2018) 843, 844

	                                                        Nicholson v Halton General Hospital NHS Trust (1999) 221

	                                                        Nielsen v Denmark (33488/96) (2000) 428

	                                                        North Glamorgan NHS Trust v Walters (2003) 67

	                                                        Nottinghamshire Healthcare NHS Trust v RC 182, 588

	                                                        Nunnerley and Another v Warrington Health Authority and Another 455

	                                Nurse Amaro 36

	                                Nurse Patel 35



            
	                                                        P and Q v Surrey County Council 498

	                                                        Parkinson v St James and Seacroft University Hospital NHS Trust 455, 457

	                                                        Paton v Trustees of British Pregnancy Advisory Service (1978) 444

	                                                        Pearce v United Bristol Healthcare NHS Trust (1998) 198

	                                                        Penney, Palmer and Cannon v E Kent Health Authority (2000) 706

	                                Phillip Simelane 595

	                                                        PH v Local Authority 191

	                                Prendergast v Sam Dee Ltd and Others (1989) 805

	                                Pretty v DPP (2001) 835

	                                                        Pretty v United Kingdom 381, 852

	                                Professional Conduct proceedings against a GP practising ozone therapy 883

	                                Property of the deceased 870

	                                                        P (by his Litigation Friend the Official Solicitor) v Cheshire West and Cheshire Council and Anor (2014) 497



            
	                                                        R v Adomako (1995) 37

	                                                        R v Bateman (1925) 36

	                                R v Bodkin Adams (1957) 834

	                                                        R v Broadmoor Special Hospital Authority 493

	                                                        R v Brown 178

	                                                        R v Cambridge HA (1995) 111

	                                                        R v Cox (1992) 834

	                                                        R v Dhingra 447

	                                                        R v FHS Appeal Authority ex p Muralidhar (1999) 690

	                                                        R v Gloucester CC and Another ex parte Barry (1997) 663

	                                                        R v Hillingdon Health Authority ex parte Wyatt (1977) 693

	                                                        R v Hinks 748

	                                                        R v Hudson 508

	                                                        R v Malcherek 839

	                                                        R v Misra & Srivastava (2004) 36

	                                R v Moor (2000) 835

	                                                        R v N and E Devon Health Authority ex parte Coughlan (2000) 663

	                                                        R v O (2005) 834

	                                                        R v Patel (2013) 141

	                                R v Portsmouth Hospitals NHS Trust ex p Glass (1999) 405

	                                                        R v Rose (2017) 37

	                                                        R v Salford Health Authority ex parte Janaway (1988) 440

	                                                        R v Salisbury (2005) 835

	                                                        R v Secretary of State for Health (1979) 110

	                                                        R v Shipman (2000) 835

	                                                        R v Steel (1981) 839

	                                                        R v Strong (2014) 141

	                                                        R v Woollin (1999) 834

	                                                        R v Worcestershire Acute Hospitals NHS Trust (2010) 382

	                                R (adult: medical treatment) (1996) 846

	                                                        R(Burke) v GMC (2005) 846

	                                                        R (McDonald) v Kensington and Chelsea Royal London Borough Council (ECHR) (2014) 683

	                                                        R (on the application of Gardner) v SoS Health and Social Care (2022) 12

	                                                        R (on the application of Grogan) v Bexley NHS care trust (2006) 664

	                                                        R (on the Application of Ireneschild) v Lambeth (2006) 699

	                                                        R (Smeaton) v Secretary of State for Health 447

	                                                        R (Quintavalle) v HFEA (2002-5) 648–9

	                                                        RCN v The Department of Health and Social Security (1981) 441

	                                Re A (1992) 510, 838

	                                                        Ready-Mixed Concrete (South-East) Ltd v Ministry of Pensions and National Insurance [1968] 1 All ER 433 86

	                                Re A-F (Children) (Care Orders: Restrictions on Liberty) (2018) 427

	                                Re B (2017) 428

	                                Re B (A Minor) (Treatment and Secure Accommodation) (1997) 429

	                                Re C (An Adult: Refusal of Medical Treatment) (1994) 182, 184

	                                Re C (HIV test) (1999) 762

	                                Re D (1976) 509

	                                Re D (2017) 430

	                                Re D (a child) (2019) 428

	                                Re E (2012) 400–1, 856

	                                Re F 17, 189, 190, 509, 571

	                                Re F (1989) 491

	                                Re J (Deprivation of Liberty: Hospital) (2022) 430

	                                Re K (A Child) (Secure Accommodation Order: Right to Liberty) (2001) 427

	                                Re L 403

	                                Re L (2000) 229

	                                Re M (Medical Treatment: Consent) (1999) 478

	                                Re MB (1997) 181, 182, 472, 588

	                                Re P 451

	                                Re R (A minor: wardship: consent to medical treatment) (1991) 4 All ER 177 CA 401

	                                Re T (1992) 184

	                                Re T (A Minor) (Wardship: Medical Treatment) (1997) 409

	                                Re W 398, 400, 403

	                                Re Wyatt (A Child) (Medical Treatment: Continuation of Order) (2005) 411

	                                Re X (2016) 430

	                                                        Rees v Darlington Memorial Hospital NHS Trust (2003) 456, 458

	                                                        Roe v Ministry of Health (1954) 58

	                                                        RT v LT & Anor 186



            
	                                                        S (a child) v Royal Bournemouth and Christchurch Hospital NHS Trust (2012) 158–9

	                                                        Shakoor (Deceased) v Situ (2000) 882

	                                                        Sidaway v Bethlem Royal Hospital Governors (1985) 196

	                                Sister Salisbury 34–5, 835, 836

	                                                        Skinner v Scottish Ambulance Service and others (2004) 383

	                                                        Slade v Battersea HMC (1955) 348

	                                                                                Slater v United Kingdom Central Council for Nursing, Midwifery and Health Visitors 324

	                                                        Smith v Leech Brain (1961) 62–3

	                                                        Smith v Tunbridge Wells HA (1994) 198

	                                                        Smith (Jean) v Northamptonshire County Council (2008) 341

	                                Staff Nurse Jarvis 24, 29, 32, 34, 39, 45

	                                                        Stephens v Avery and Others 217

	                                Steven Neary 684

	                                St George's Healthcare Trust 183

	                                                        Storck v Germany ECHR 406 (2005) 427

	                                                        Strunk v Strunk 479

	                                                        Stubbings v Webb 167



            
	                                                        T v T (1988) 450, 452

	                                Tarasoff Case (USA 1976) 226–7

	                                                        Thake v Maurice 457

	                                                        Tracey v Cambridge University Hospitals NHS Foundation Trust and others (2014) 846, 847



            
	                                                        W v Egdell (1989) Disclosure in the Public Interest 228

	                                                        Walker v Northumberland County Council (1994) 370

	                                                        Watkins v Birmingham City Council (1975) 87

	                                                        Watling v Gloucester County Council (1995) 880

	                                Watts 110

	                                                        Waugh v British Railway Board 223

	                                                        Weir v Chief Constable of Merseyside Police 86

	                                                        White and Others v Chief Constable of the South Yorkshire Police and Others 66

	                                                        Whitehouse v Jordan (1981) 53

	                                                        Wilsher v Essex Area Health Authority (1986) 76, 89, 466

	                                                        Wilsher v Essex AHA (1988) 61

	                                                        Winspear v City Hospitals Sunderland NHSFT (2015) 847

	                                                        Woolgar v Chief Constable of Sussex Police (1999) 233–4



            
	                                                        X v Y (1988) 228, 619, 769

	                                                        XM v Leicestershire Partnership Trust (2020) 719



            	                                                        ZH (A Protected Party) v Commissioner of Police of the Metropolis, Liberty and Another Intervening (2013) 493








               xix                        Table of statutes


                                  UK

                                  Acts

            
	        Abortion Act 1967 4, 225, 437, 439, 440, 442, 444–8, 450, 451, 511, 630

	        s. 1(1)(d) 439

	        ss. 1(1) and 5(2) 438

	        s. 4 440

	        s. 5(1) 438

	        Access to Health Records Act 1990 239, 240

	        s. 3(1)(f) 239–40

	        Access to Justice Act 1999 13

	        Access to Medical Reports Act 1988 209, 241

	        Administration of Justice Act 1982

	        s. 1(1)(a) 157

	        s. 2(a) 458

	        s. 17 871

	        Adoption Act 1958

	        s. 50 643

	        s. 50(1) 643

	        Adoption and Children Act 2002 645

	        Adults with Incapacity (Scotland) Act 2000 564, 744

	        Aids Control Act 1987 763

	        Assaults on Emergency Workers (Offences) Act 2018 609

	        s. 1 610

	        s. 1(2) 609

	        s. 2 610



            
	        Care Act 2014 142, 145, 204, 352, 499, 537, 559, 661, 669–81, 685, 688, 708, 709, 893

	        Pt 1 597

	        Pt 2 139

	        s. 1 673–4

	        s. 2 674, 682

	        s. 3 119, 675

	        s. 8 675–6

	        s. 13 676–7

	        s. 18 682

	        ss. 18–20 687

	        s. 19 682

	        s. 20 682

	        s. 24 677–8

	        s. 25 678–80

	        ss. 31–33 512–14

	        ss. 35–37 680

	        s. 38 682

	        s. 42 741

	        ss. 42–45 560–2

	        ss. 42–47 560

	        s. 46 697

	        s. 47 697, 741, 742

	        s. 48 682

	        s. 51 682

	        ss. 58–66 413

	        s. 67(4) 680

	        s. 73 558, 682

	        s. 81 100, 142, 204

	        s. 89 131

	        s. 90 131

	        s. 92 132

	        s. 95 131, 729

	        ss. 96–102 537

	        s. 98 729

	        s. 103–7 538

	        s. 109–116 531

	        s. 112(2) 531

	        s. 248 132

	        Sched. 2 560

	        Sched. 3 685–7

	        Sched. 5 537

	        Sched. 6 538

	        Carers and Disabled Children Act 2000 504, 687, 688

	        Carer’s Leave Act 2023 283

	        Carers (Recognition and Services) Act 1995 687

	        Care Standards Act 2000 275, 559, 699

	        s. 5 122

	        s. 82(4)(b) 275

	        Children Act 1989 224, 227, 395, 400, 402, 406, 412, 414, 450, 452, 509, 698, 705

	        Pt V 412

	        s. 1 767

	        s. 3(5) 399, 401

	        s. 20 502

	        s. 23C(4) 413

	        s. 25 429

	        Children (Leaving Care) Act 2000 412, 413

	        Children Act 2004 413, 414, 423, 431

	        s. 11 415

	        s. 58 424

	        Children (Equal Protection from Assault) (Scotland) Act 2019 425

	        Children (Abolition of Defence of Reasonable Punishment) (Wales) Act 2020 425

	        Children and Families Act 2014 277, 280, 414

	        Pt 2 431

	        Children and Social Work Act 2017 413

	        Children and Young Persons Act 1933 424

	        s.1 140, 419, 424

	        s. 1(1) 411

	        Children, Schools and Families Act 2010

	        Pt 2 431

	        Chronic Sick and Disabled Persons Act 1970 663

	        s. 2(1) 664

	        Civil Evidence Act 1968 254

	        Civil Liability (Contribution) Act 1978 77, 807

	        Civil Partnership Act 2004 299

	        Community Care (Delayed Discharges) Act of 2003 668, 684, 685

	        Community Care (Direct Payments) Act 1997 511

	        Community Care (Residential Accommodation) Act 1998 664

	        s. 1 664

	        Community Discharge (Delayed Discharges) Act 2003 547

	        Compensation Act 2006 361

	        Congenital Disabilities (Civil Liability) Act 1976 55, 642

	        s. 1(5) 55

	        Consumer Protection Act 1987 167, 352–7, 363, 373, 479, 536, 814

	        Pt 1 386, 821

	        s. 3 352–3

	        s. 4 352–3

	        Contracts (Rights of Third Parties) Act 1999 747

	        Coronavirus Act 2020 768

	        Coroners Act 1988 862

	        Coroners and Justice Act 2009 41, 831, 832, 840, 848–9, 859–60, 862, 869, 872

	        s. 5(1) 863

	        s. 7 864

	        s. 10(2) 863

	        s. 20 857

	        s. 54 41–3

	        Sched. 5 719, 865

	        Corporate Manslaughter and Corporate Homicide Act 2007 38, 113, 360, 756

	        Courts and Legal Services Act 1990 169

	        Crime and Disorder Act 1998 365

	        s. 34 40

	        Crime and Justice Act 2013 822

	        Crimes Act 1958 442

	        Criminal Evidence (Witness Anonymity) Act 2008 869

	        Criminal Injuries Compensation Act 1995 44

	        Criminal Justice Act 1988 609

	        ss. 23–28 253

	        Criminal Justice Act 2003 26, 29, 32

	        Sched. 3 29

	        Criminal Justice and Courts Act 2015 892

	        s. 20 7, 35, 140, 509

	        s. 20(3) 140

	        s. 21 140

	        s. 21(1) 141

	        Criminal Justice and Public Order Act 1994 637

	        Criminal Law Act 1977

	        Sched. 1 28



            
	        Damages Act 1996

	        s. 1(2) 159

	        Data Protection Act 1998 209

	        Data Protection Act 2018 19, 209–17, 220, 248

	        Defamation Act 2013 261, 530, 537

	        Disability Discrimination Act 1995 516

	        s. 49A 666

	        Disability Discrimination Act 2005 295

	        Domestic Violence Crime and Victims Act (DVCV Act) 2004 369, 563



            
	        Education Act 1996

	        s. 2(5) 507

	        Emergency Workers (Obstruction) Act 2006 609

	        Emergency Workers (Offences) Act 2018 609

	        Employer's Liability (Compulsory Insurance) Act 1969 334, 361, 362

	        Employer's Liability (Defective Equipment) Act 1969 354, 355, 362, 363

	        Employment Act 1988 293

	        Employment Act 2002 277

	        s. 47 283

	        Employment Act 2008 277

	        Employment Relations Act 1999 277, 280

	        Employment Relations Act 2004 277

	        Employment Rights Act 1996 96, 277, 347

	        s. 117 288

	        Employment Rights (Flexible Working) Act 2023 283

	        Enterprise and Regulatory Reform Act 2013 96, 277, 287, 333

	        s. 17 97

	        s. 19 98

	        s. 69 377

	        Environmental Protection Act 1990 339

	        Equality Act 2006 294, 516

	        s. 35 572

	        Equality Act 2010 263, 266, 270, 277, 279, 280, 295–306, 379, 491, 543, 544

	        s. 20 301

	        s. 149 304–5, 511

	        Sched. 1 763

	        European Communities Act 1972 9–10

	        European Union (Withdrawal) Act 2018 9, 10



            
	        Factories Acts 12

	        Family Law Reform Act 1969 397–9

	        s. 8 396, 397, 399, 431

	        s. 8(3) 403

	        ss. 8(1) and (2) 397

	        Family Reform Act 1987

	        s. 27 627

	        Female Genital Mutilation Act 2003 459, 460

	        s. 1(1) 459

	        s. 5A 460

	        s. 5B 461

	        Financial Services (Banking Reform) Act 2013 169

	        Freedom of Information Act 2000 19, 98, 99, 209, 210, 216, 236–40, 283, 782

	        Pt 2 236

	        s. 31 238

	        s. 36 238

	        s. 40 216

	        s. 41 239

	        s. 42 224

	        s. 50 238

	        s. 57(2) 238

	        Freedom of Information Act 2013 431



            	         Gender Recognition Act 2004 14 


            
	        Health Act 1999 311, 681, 791

	        s. 18 125

	        s. 60 311

	        s. 60A 318

	        Sched. 3 311

	        Health Act 2006 802

	        s. 4 38

	        s. 16 760

	        Health Act 2009 108, 792

	        s. 2 143

	        s. 11 515

	        s. 60 884

	        Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016 345

	        Health and Care (Staffing) (Scotland) Act 2019 95

	        Health and Safety at Work Act 1974 (HASWA) 12, 296, 332–42, 361, 375, 382, 386, 485, 537, 691

	        s. 2 333–4, 336, 376

	        s. 2(4) 293

	        s. 3 336, 338, 376

	        s. (6) 293

	        s. 7 334, 336

	        s. 8 334, 338

	        s. 20 337–8

	        s. 47 377

	        Health and Social Care Act 2001

	        Pt 3 125

	        s. 12 789

	        s. 61 532

	        s. 63 817

	        Health and Social Care (Community Health and Standards) Act 2003 120

	        Pt 2 780

	        s. 45 125

	        s. 46 125

	        s. 53A 760

	        Health and Social Care Act 2008 108, 127, 129–31, 220, 225, 327, 328, 335, 343, 699, 741, 750–2, 757–9, 770

	        Reg. 17(2)(c) 247

	        ss. 2–5 127–8

	        s 20 131, 142, 729

	        s. 29 335

	        s. 30 335

	        s. 33 335

	        s. 45 125, 126

	        s. 45A 788

	        s. 45B 788

	        s. 45C 788

	        s 46 131

	        s. 46(4) 126

	        s. 52 791

	        s. 112 318

	        s. 129 757

	        s. 145 682

	        s. 157 532

	        Health and Social Care Act 2012 88, 89, 104, 106–10, 113, 114, 116, 120–4, 144, 145, 204, 252, 328, 619, 662, 701, 707, 724, 752, 760, 763, 792

	        Pt 3 120

	        s. 3 143

	        s. 9(1) 114

	        s. 13 116

	        s. 18 752

	        s. 23 114, 143

	        s. 26 118

	        s. 27 118

	        ss. 61–71 120

	        s. 62 121

	        s. 66 122–3

	        ss. 81–110 124

	        s. 179 120

	        s. 181 788

	        ss. 182–189 789

	        s. 185 790

	        s. 200 125

	        ss. 232–234 133–4

	        ss. 232–249 132

	        s. 234 107, 115, 126

	        s. 299 595

	        Sched. 8 120

	        Sched. 16 132

	        Sched. A1 114

	        Health and Social Care (Quality and Engagement) (Wales) Act 2020 345

	        s. 3 345

	        Health Protection Agency Act 2004 760

	        Health Service Commissioner Act 1993 782, 784– 6

	        s. 14(4) 787

	        Health Services and Public Health Act 1968

	        s. 63 108

	        s. 63(2) 537

	        Homicide Act 1957 41

	        Hospital Complaints Procedure Act 1985 774, 778–9

	        Human Fertilisation and Embryology Act 1990 438, 442, 511, 535, 624, 625, 627, 629, 630, 634–6, 638–40, 643, 649, 650

	        s. 1 636

	        s. 1(1) 636

	        s. 3 535

	        s. 3A 637

	        s. 4(1)(a) 640

	        s. 11 640

	        s. 13(5) 634, 635

	        s. 30 643, 644

	        s. 31ZA 629

	        s. 33 642

	        s. 36(i) 643

	        s. 37 448

	        s. 38 646

	        Sched. 2 650

	        Sched. 3 640

	        Sched. 3ZA 641

	        Human Fertilisation and Embryology Act 2008 406, 625, 629, 630, 634, 635, 637, 639–40, 642, 644, 650, 655

	        s. 24 629

	        s. 31ZA 642

	        ss. 33–38 627

	        s. 35 628

	        s. 37 641

	        s. 54 644

	        s. 55 645

	        s. 59 644

	        Sched. 2 649

	        Human Fertilisation and Embryology (Deceased Fathers) Act 2003 639

	        Human Fertilisation and Embryology (Disclosure of Information) Act 1992 642

	        s. 33 642

	        Human Organ Transplant Act 1989 479–80

	        Human Reproductive Cloning Act 2001 636

	        Human Rights Act 1998 9 , 10, 14–19, 112, 216, 241–2, 395, 420, 494, 572, 681, 682, 775, 841, 862, 863, 892

	        s. 6 682

	        Sched.1 10, 14206, 267, 420

	        Human Tissue Act 2004 406, 475, 476, 479, 482, 484, 485, 535, 861

	        s. 27(4) 475–6

	        s. 33 476

	        s. 43 476

	        s. 47 837



            
	        Infant Life Preservation Act 1929 437, 438, 442–4, 448

	        Interception of Communications Act 1985 217



            
	        Justice Act (Northern Ireland) 2015 277

	        Justice and Security Act 2013 20



            
	        Law Reform (Contributory Negligence) Act 1945

	        s. 1 161

	        Legal Aid, Sentencing and Punishment of Offenders Act 2012

	        s. 44 169

	        Limitation Act 1980 167

	        s. 14 166–7

	        s. 33 168

	        Local Government Act 1974 782, 784, 785

	        Local Government and Public Involvement in Health Act 2007 788, 789

	        s. 221 788, 789

	        s. 222(2) 128

	        s. 223A 790



            
	        Marriage (Same Sex Couples) Act 2013 297

	        Medicinal Products (Prescription by Nurses) Act 1992 814

	        Medicines Act 1968 798–800, 817

	        s. 4 820

	        s. 52 34

	        s. 53 799

	        Sched. 1 820

	        Medicines Act 1971 800

	        Mental Capacity Act 2005 17, 128, 176, 178, 180, 184, 187–95, 205, 234, 248, 396, 398–400, 426, 450–3, 461, 472, 491–9, 501–3, 507, 509–11, 513, 516, 517, 534, 535, 539, 542, 547–53, 556, 563–5, 571, 587–9, 601, 683, 684, 695, 735, 740, 742–4, 748, 792, 831, 841–4, 847, 850, 851, 853, 855, 856

	        s. 1 191

	        s. 1(2) 177

	        s. 1(4) 191

	        s. 1(5) 843

	        s. 2 177, 185–6, 744

	        s. 2(1) 397, 500

	        s. 2(2) 548

	        s. 2(4) 177

	        s. 2 177, 185–6, 744

	        s. 4 192, 834, 844

	        s. 4(5) 850

	        s. 4(7) 848

	        s. 5 844

	        s. 9 564

	        s. 15 501

	        ss. 30–34 534

	        s. 42 844

	        s. 44 35, 140, 563

	        s. 44(2) 509, 699

	        Sched. A1 813

	        Mental Capacity (Amendment) Act 2019 509

	        Mental Health Act 1959

	        s. 128 508

	        Mental Health Act 1983 66, 68, 127, 128, 130, 176, 182, 189, 195, 234, 248, 305, 352, 450, 451, 490, 491, 493–7, 550, 552, 556, 570, 572, 573, 579, 586–9, 595, 598, 599, 601, 695–7, 791

	        Pt 4 552, 583, 792

	        Pt 7 744

	        s. 3 188, 862

	        s. 5(2) 181

	        s. 5(4) 574

	        s. 7 590

	        ss. 17A–17G 591–4

	        s. 20A 594–5

	        s. 20B 594–5

	        s. 26(i) 579–80

	        s. 37 33

	        s. 41 33

	        s. 57 584

	        s. 58 584, 585

	        s. 62A 585

	        s. 63 584

	        s. 73 571

	        s. 115 696

	        s. 117 134

	        s. 118 572

	        s. 127 140

	        s. 129 696

	        s. 130B 588

	        s. 131 493

	        s. 132 582

	        s. 134 790

	        s. 135 597–9, 697

	        s. 135(1) 562, 596

	        s. 135 (4) 596

	        s. 135(3ZA) 596

	        s. 136 597–9

	        s. 136A 598

	        s. 145 583

	        Mental Health Act 2007 400, 492, 494, 556, 570, 572, 573, 576, 577, 588–90, 595, 601, 695, 696

	        s. 12 578–9

	        s. 17 590

	        s. 27 585

	        s. 32 591

	        s. 68 600

	        s 135 596

	        Mental Health (Approved Functions) Act 2012 579

	        Mental Health (Discrimination) Act 2013 305

	        Mental Health (Patients in the Community) Act 1995 591

	        Mental Health Units (Use of Force) Act 2018 599

	        Mesothelioma Act 2014 158, 170, 766

	        Misuse of Drugs Act 1971 798–800, 802

	        s. 4(1) 802

	        s. 5(3) 802



            
	        National Assistance Act 1948 697

	        s. 21(1)(a) 682

	        s. 26 682

	        s. 22 591, 664

	        s. 47 670, 697

	        s. 48 697

	        National Health Service Act 1946 105

	        s. 25 693

	        National Health Service Act 1977 88, 105, 110

	        s. 1 110

	        s. 11 760

	        National Health Service Act 2006 88, 105–9, 122, 134, 143, 225, 686

	        s. 1 120

	        s. 1(1) 122

	        s. 1(3) 109

	        s. 1A 110

	        s. 1H 114

	        s. 3 116, 120

	        s. 7(A) 134

	        ss. 12A–12D 515

	        s. 13A 114, 119, 538

	        s. 13B 114

	        s. 13E 123

	        s. 13N 121, 670

	        ss. 14P–14Z24 118

	        s. 14Z1 670

	        s. 14Z8 135

	        ss. 23G–23K 118

	        s. 28 124

	        ss. 30–65 120

	        s. 31 120

	        s. 77 125

	        s. 251 532

	        s. 258 120

	        Sched. 1 109

	        Sched. 7–10 120

	        National Health Service (Amendment) Act 1986

	        s. 1 335

	        s. 1 335

	        National Health Service and Community Care Act 1990 591

	        s. 47 590

	        National Minimum Wage (NMW) Act 1998 284–5

	        NHS and Community Care Act 1990 120, 124, 662

	        s. 47 562

	        s. 60 272, 362

	        Sched. 8 362

	        NHS Consequential Amendments Act 2006 105

	        NHS Redress Act 2006 149, 171–2

	        NHS Reform and Health Care Professions Act 2002 326, 327, 789

	        s. 20 788

	        s. 20(2) 788

	        Northern Ireland Disability Discrimination Act 1975 295

	        Northern Ireland (Executive Formation etc) Act 2019 443

	        Nurses, Midwives and Health Visitors Act 1979 310

	        Nurse Staffing Levels (Wales) Act 2016 95



            
	        Occupiers’ Liability Act 1957 164, 347–52, 361, 536, 691

	        s. 2(1) 347

	        s. 2 (2) 347

	        s. 2(3) 350

	        s. 2(4)(a) 348

	        s. 2(4)(b) 349

	        Occupiers’ Liability Act 1984 165, 347–52

	        s. 1(4) 351

	        Offences Against the Person Act 1861 178, 424, 447, 448

	        s. 18 34, 424

	        s. 20 34, 424

	        s. 47 424

	        s. 58 437, 442, 447

	        s. 59 447

	        s. 60 447



            
	        Personal Care at Home Act 2010 668

	        Police Act 1997

	        Pt V 275

	        Police and Criminal Evidence Act 1984 24, 230, 241, 369, 448, 508, 574, 598, 614

	        s. 17(e) 696

	        s. 78 25

	        Sched 1 231

	        ss. 9, 12 and 14 230–1

	        Police Reform Act 2002 365

	        Policing and Crime Act 2017 596–9, 697

	        s. 80 597, 598

	        s. 81 598

	        s. 82 598

	        s. 83 598

	        s. 136 597

	        Powers of Attorney Act 1971 742

	        Power of Attorney Act 1985 743

	        Presumption of Death Act 2013 839

	        Presumption of Death (Northern Ireland) Act 2009 839

	        Presumption of Death (Scotland) Act 1977 839

	        Prevention of Terrorism (Temporary Provisions) Act 1988 220

	        s. 11 225

	        Prohibition of Female Circumcision Act 1985 458–9

	        Protection from Harassment Act 1997 86, 302, 378–80

	        Protection from Redundancy (Pregnancy and Family Leave) Act 2023 280

	        Protection of Children Act 1999 274, 275, 421

	        Protection of Freedoms Act 2012 240

	        Pt 5 276

	        s. 87(1) 276

	        Provisions of the Children Act 2004 415

	        Psychoactive Substances Act 2016 823

	        Public Health (Control of Disease) Act 1984 225, 751, 752, 757, 770

	        s. 11 753

	        s. 11(4) 755

	        s. 45C 757–8

	        Public Interest Disclosure Act 1998 72, 96–101, 105, 204, 241, 287, 289, 347, 525, 529, 530, 690,756



            
	        Regulation of Investigatory Powers Act 2000 224, 286

	        Rehabilitation of Offenders Act 1974 269

	        Road Traffic Act 1972 28

	        Road Traffic Act 1985 822

	        Road Traffic Act 1988 220, 703

	        s. 170 225



            
	        Safeguarding Vulnerable Groups Act 2006 274, 276, 508, 563

	        ss. 21–27 276

	        Serious Crime Act 2015

	        s. 66 419

	        Sex Discrimination Act 1975 280, 305

	        Sexual Offences Act 1956

	        s. 7 508

	        s. 8 508

	        Sexual Offences Act 2003 508

	        Sexual Offenders Act 1997 274, 275

	        Sexual Offenders Act 2003 275

	        Pt 1 275

	        Social Action, Responsibility and Heroism Act 2015 52

	        Social Services and Well-being (Wales) Act 2014 545, 670

	        Pt 4 597

	        s. 119 429

	        Social Work (Scotland) Act 1968

	        s. 12/13A 682

	        Suicide Act 1961 11, 15, 848, 849, 851–2

	        s. 2 855

	        ss. 1 and 2(1) 848–9

	        Supreme Court Act 1981 224

	        s. 32A 158

	        s. 33 152, 224

	        s. 34 224

	        Surrogacy Arrangements Act 1985 630, 643, 644



            
	        Tax Credits Act 2002 291

	        Terrorism Act 2000

	        s. 44 19

	        Theft Act 1968

	        s. 1(1) 34

	        Tobacco Advertising and Promotion Act 2002 381

	        Trade Union Reform and Employment Rights Act 1993 347

	        Traffic Act 1991 225



            
	         Unfair Contract Terms Act 1977 164–6, 173, 738, 880

	        s. 11 738 



            	         Vaccine Damage Payments Act 1979 764   


            
	        Wills Act 1837 

	        s. 9 871 



            	         Youth Justice and Criminal Evidence Act 1999 40 


                                  Sis

            
	        Abortion Regs 1968 448

	        Abortion (Northern Ireland) Regs, 2020, 2021 and 2022 443

	        Agency Workers Regs 2010 285



            
	        Care Quality Commission (Membership) Regs 2008 128

	        Children (Secure Accommodation) Regs 1991 429

	        Children Secure Accommodation (Wales) Regs 2015 429

	        Civil Procedure Rules (CPR) 27, 150, 151, 225, 254, 767

	        Pt 7 153

	        Pt 27 151

	        Pt 28 151

	        Pt 29 152

	        Pt 31 152

	        Pt 35 259

	        Pt 36 153

	        Pt 37 153

	        Commission on Human Medicine Regs 820

	        Conditional Fee Regs 2000 and 2003 169

	        Consumer Protection (Distance Selling) Regs 2000 356

	        Control of Substances Hazardous to Health (COSHH) Regs 1988 359

	        Control of Substances Hazardous to Health (COSHH) Regs 2002 383

	        Coroners’ Investigations Regs 2013 860

	        Coroners (Inquest) Rules 2013 863, 864

	        CQC membership Amendment Regs 2013 128

	        Criminal procedure rules 2015 27



            
	        Damages-Based Agreements (DBA) Regs 169

	        Deprivation of Liberty Safeguards (DoLS) Regs 494–5

	        Duty of Candour Procedure (Scotland) Regs 2018 345



            	         Environmental Information Regs 210 


            	         Fixed-term Employees (Prevention of Less Favourable Treatment) Regs 2002 291  


            
	        General Data Protection Regs 2016 283 

	        General Product Safety Regs 1994 356 



            
	        Hazardous to Health 2002 359–60

	        Health and Personal Social Services (NI) Order 1972 (SI 1972/1265) 682

	        Health and Safety (Consultation with Employees) Regs 1996 338

	        Health and Safety (Display Screen Equipment) Regs 1999 339

	        Health and Safety (First Aid) Regs 1981 382

	        Health and Safety (Sharp Instruments in Healthcare) Regs 2013 383–5

	        Health and Social Care Act 2008 (Regulated Activities) Regs 2014 129–31, 247, 335, 343

	        Health and Social Care Act Regs 2009 699

	        Health Protection (Notification) Regs 2010 751, 753

	        2010/657 751

	        2010/658 751–2

	        2010/659 752

	        Health Service (Control of Patient Information) Regs 2002 532

	        HIV Testing Kits and Services Regs 763

	        Human Medicines Regs 820



            
	        Information and Consultation of Employees Regs 2004 283, 291

	        Ionising Radiation (Medical Exposure) Regs 2017 725, 726



            	         Lifting Operations and Lifting Equipment Regs 1998 (LOLER) 375  


            
	        Management of Health and Safety at Work Regs 1999 339–40, 376, 383

	        Manual Handling Operations Regs 1992 376

	        Manual Handling Operations Regs 2002 339

	        Manual Handling Regs 373–5

	        Medicines for Human Use (Clinical Trials) Regs 2004 528, 529, 532, 535

	        Mental Health Act 1983 (Places of Safety) Regs 2017 598

	        Misuse of Drugs Regs 2001 798, 801–3, 817

	        Misuse of Drugs (Supply to Addicts) Regs 1997 225, 822



            
	        National Health Service (Venereal Diseases) Regs 1974 619

	        National Health Service Trust Development Authority Regs 124

	        NHS (Clinical Negligence Scheme) Regs 1996 171

	        Nursing and Midwifery Order 2001 311, 313, 314, 322, 326



            
	        Part-time Workers (Prevention of Less Favourable Treatment) Regs 2000 291

	        Personal Protective Equipment at Work Regs 1992 354, 382–3

	        Personal Protective Equipment at Work Regs 1999 339

	        Privacy and Electronic Communications Regs 210

	        Provision and Use of Work Equipment Regs 1998 339–41, 374, 375, 383



            	         Quality and Safety of Organs intended for Transplantation Regs 2012 480 


            	         Reporting of Injuries, Diseases and Dangerous Occurrences Regs 1995 (RIDDOR) 342   


            	         Safety Representatives and Safety Committees Regs 1977 338, 382   


            
	         Telecommunications (Lawful Business Practices) (Interception of Communications) Regs 2000 286

	        2004 regulations 780  



            
	        Working Time Regs 284, 291

	        Workplace (Health, Safety and Welfare Regulations) 1999 339, 341 



                                  EU

            
	        European Convention on Human Rights 1950 10, 110, 202, 238, 268, 277, 376, 426, 491, 529, 565, 571, 601

	        Art 2 443, 445

	        Art 3 112, 404, 423, 586

	        Art 5 493–5, 497, 502, 552, 587, 601, 683, 812

	        Art 5(1) 763

	        Art 5.4 195

	        Art 6 27, 275

	        Art 8 10, 18, 112, 410, 420, 443, 586, 628, 682, 812, 813, 846, 855

	        Art 8(1) 544

	        Art 8(2) 228

	        Art 10 99, 262

	        Art 14 543, 544

	        Protocol 1 19



                                  Directives

            
	        Directive 2012/26/EU 820

	        Directive 65/66/EEC 528



            
	        EC Chemical Agents Directive 359

	        EC Directive

	        2001/20/EC 528–9

	        90/269 375

	        EC Framework Directive 373

	        EEC Directive 76/207 280

	        EU Organ Donation Directive 480

	        EU Part-Time Work Directive 285

	        European Directive 528

	        European Directive 97/43/Euratom 725

	        European Pregnant Workers Directive 278, 377

	        European Tissue Directive 482



            	         Medical Devices Directives 357 


            	         Tissue and Cells Directive 650  


            	        Working Time Directive (WTD) 283–4 


                                  GLOBAL

            
	        UN Charter on the Rights of the Child 423

	        United Nations Convention on the Rights of the Child (1989) 19, 395









            
While we work hard to present unbiased, fully accessible content, we want to hear from you about any concerns or needs with this Pearson product so that we can investigate and address them:

  
	        Please contact us with concerns about any potential bias at https://www.pearson.com/report-bias.html

	        For accessibility-related issues, such as using assistive technology with Pearson products, alternative text requests, or accessibility documentation, email the Pearson Disability Support team at disability.support@pearson.com









               xxviii                        Abbreviations


  The health services are awash with abbreviations and jargon. It would, however, be immeasurably tedious and unrealistic to ignore these and always use the full words. Some of the most commonly used abbreviations are therefore set out here. Where there is any possibility of confusion, words are spelt out in full.

                                  ABI Association of British Insurers

                                  ABPI Association of the British Pharmaceutical Industry

                                  ACAS Advisory, Conciliation and Arbitration Service

                                  ACGT Advisory Committee on Genetic Testing

                                  ADR Adverse Drug Reaction

                                  A&E accident and emergency department

                                  AGMR Advisory Group on Medical Research

                                  AID artificial insemination by donor

                                  AIDS acquired immune deficiency syndrome

                                  AIH artificial insemination by husband

                                  AIP artificial insemination by partner

                                  ALB arm’s-length bodies

                                  AMHP approved mental health professional

                                  ARC AIDS-related complex

                                  ASW approved social worker

                                  AVMA Action for the Victims of Medical Accidents

                                  BARNA British Anaesthetic and Recovery Nurses Association

                                  BCA British Chiropractic Association

                                  BID brought in dead

                                  BMA British Medical Association

                                                          BMJ British Medical Journal

                                                          BNF British National Formulary

                                  BP blood pressure

                                  BPAS British Pregnancy Advisory Service

                                  CAA Comprehensive Area Assessment

                                  CAB Citizens’ Advice Bureau

                                  CAM complementary and alternative medicines

                                  CCC Conduct and Competence Committee

                                  CCETSW Central Council for Education and Training in Social Work

                                  CCIAG Critical Care Information Advisory Group

                                  CDRP crime and disorder reduction partnerships

                                  CE Conformité Européenne (marking following EC directive 93/68/EEC)

                                  CESDI Confidential Enquiry into Stillbirths and Deaths in Infancy

                                  CESU Clinical Effectiveness Support Unit

                                  CFA conditional fee agreement

                                  CGWTs Care Group Workforce Teams

                                  CHAI Commission for Healthcare Audit and Inspection (known as the Healthcare Commission)

                                  CHC community health council

                                  CHI Commission for Health Improvement (now CHAI)

                                  CHRE Council for Healthcare Regulatory Excellence (formerly CRHCP) (now the PSA)

                                  CICA Criminal Injuries Compensation Authority

                                  CMI Chartered Management Institute

                                  CMO Chief Medical Officer

                                  CNHC Complementary and Natural Healthcare Council

                                  CNR cell nuclear replacement

                                  CNST Clinical Negligence Scheme for Trusts

                                  COREC Central Office for Research Ethics Committees (replaced in 2007 by NRES)

                                  COSHH Control of Substances Hazardous to Health (Regulations)

                                  CPD continuing professional development

                                  CPN community psychiatric nurse

                                  CPPIH Commission for Patient and Public Involvement in Health

                                  CPR cardiopulmonary resuscitation

                                  CPS Crown Prosecution Service

                                  CQC Care Quality Commission

                                                          CRHCP Council for the Regulation of Health Care Professionals (now see CHRE)

                                  CSAG Clinical Standards Advisory Group

                                  CSCI Commission for Social Care Inspection

                                  CSIP Care Services Improvement Partnership

                                  CSSD central sterile supply department

                                  CTO Compulsory Treatment Order

                                  D and C dilatation and curettage

                                  DBERR Department for Business, Enterprise and Regulatory Reform

                                  DBS Disclosure and Barring Service (replacing the Independent Safeguarding Service)

                                  DCA Department for Constitutional Affairs

                                  DCSF Department for Children, Schools and Families (formerly DfES)

                                  DH Department of Health (now DHSC, Department of Health and Social Care)

                                  DHA district health authority

                                  DHSC Department of Health and Social Care

                                  DHSS Department of Health and Social Security (now divided into DHSC, Department of Health and Social Care and DWP, Department for Work and Pensions)

                                  DMD Drug Misuse Database

                                  DNAR do not attempt resuscitation

                                  DNR do not resuscitate

                                  DoLS Deprivation of Liberty Safeguards

                                  DPA Data Protection Act 1998

                                  DPP Director of Public Prosecutions

                                  DSS Department of Social Security (now DWP, Department for Work and Pensions)

                                  DWP Department for Work and Pensions

                                  EC European Community

                                  ECC Ethics and Confidentiality Committee

                                  ECHR European Court of Human Rights

                                  ECJ European Court of Justice

                                  ECL emergency care leads

                                  ECP emergency care practitioner

                                  ECT electroconvulsive therapy

                                  EEA European Economic Area

                                  EHR electronic health record

                                  EHRC Equality and Human Rights Commission

                                  EL executive letter (guidance from DH)

                                  ELS Existing Liabilities Scheme

                                  ENDPB executive non-departmental public body

                                  EPR electronic patient record

                                  ERG external reference group

                                  eSET elective single embryo transfer

                                  ET embryo transfer

                                  EWC expected week of confinement

                                  GDC General Dental Council

                                  GIFT gamete intrafallopian transfer

                                  GMC General Medical Council

                                  GMS general medical services

                                  GP general practitioner

                                  GSL general sales list

                                  GTAC Gene Therapy Advisory Committee

                                  GUM genito-urinary medicine

                                  GWC General Whitley Council

                                  HAI hospital-acquired infection

                                  HASC(CHS)A Health and Social Care (Community Health and Standards) Act 2003

                                  HASWA Health and Safety at Work Act

                                  HCPC Health and Care Professions Council (replacing HPC)

                                  HCSS healthcare support staff

                                  HEI higher education institution

                                  HFEA Human Fertilisation and Embryology Authority

                                  HGAC Human Genetics Advisory Commission

                                  HGC Human Genetics Commission

                                  HIV human immunodeficiency virus

                                  HPA Health Protection Agency

                                  HPC Health Professions Council (renamed HCPC)

                                  HRA Health Research Authority (established 2011)

                                  HSC Health and Safety Commission

                                  HSC Health Service Commissioner

                                  HSC health service circular

                                  HSCIC Health and Social Care Information Centre

                                  HSE Health and Safety Executive

                                  HTA Human Tissue Authority

                                  IAG Independent Advisory Group

                                  IBB Independent Barring Board







               xxix                        Abbreviations (cont'd)


                                  ICAS Independent Complaints Advocacy Services

                                  ICO Information Commissioner’s Office

                                  ICRS integrated care records service

                                  IC(T)U intensive care (treatment) unit

                                  IDMG inter-departmental ministerial group

                                  IM and T information management and technology

                                  IMCA independent mental capacity advocate

                                  IMHA independent mental health advocate

                                  ISA Independent Safeguarding Authority (replaced by DBS)

                                  IUD intrauterine device

                                  IV intravenous(ly)

                                                          IVF in vitro fertilisation

                                  LA local authority

                                  LBC liquid-based cytology

                                  LCP Liverpool Care Pathway

                                  LHB local health board (equivalent of PCT in Wales)

                                  LINKS Local Involvement Networks

                                  LOLER Lifting Operations and Lifting Equipment Regulations

                                  LPA lasting power of attorney

                                  LREC local research ethics committee

                                  LSA Local Supervising Authority

                                  LSC Legal Services Commission

                                  LSP local service provider

                                  MA maternity allowance

                                  MCA Mental Capacity Act

                                                          MCA Medicines Control Agency (see MHRA)

                                                          MDA Medical Devices Agency (see MHRA)

                                  MDU Medical Defence Union

                                  MGN Mirror Group Newspapers

                                  MHAC Mental Health Act Commission

                                  MHRA Medicines and Healthcare products Regulatory Agency (since 1 April 2003)

                                  MPP maternity period pay

                                  MREC multi-centre research ethics committee

                                                          MRSA methicillin-resistant Staphylococcus aureus

                                  MSW maternity support worker

                                  NAI non-accidental injury

                                  NAO National Audit Office

                                  NASP national application service provider

                                  NCAA National Clinical Assessment Authority

                                  NCAS National Clinical Assessment Service

                                  NCSC National Care Standards Commission

                                  NFI National Fraud Initiative

                                  NFR not for resuscitation

                                  NHS National Health Service

                                  NHSBT NHS Blood and Transplant

                                  NHSTDA NHS Trust Development Authority

                                  NHSFT NHS Foundation Trust

                                  NHSLA National Health Service Litigation Authority

                                  NHSU National Health Service University

                                  NICE National Institute for Health and Care Excellence

                                  NIGB National Information and Governance Board for Health and Social Care

                                  NIHR National Institute for Health Research

                                  NMC Nursing and Midwifery Council

                                  NMQP non-medically qualified practitioners

                                  NMW national minimum wage

                                  NPEU National Perinatal Epidemiology Unit

                                  NPfIT National Programme for Information Technology

                                  NPRB National Pay Review Body

                                  NPSA National Patient Safety Agency

                                  NQB National Quality Board

                                  NRES National Research Ethics Service (replaced COREC in 2007, now RES, the Research Ethics Service)

                                  NRLS National Reporting and Learning System

                                  NRT nicotine replacement therapy

                                  NSDU National Safeguarding Delivery Unit

                                  NSF National Service Framework

                                  ODP operating department practitioner

                                  OFV opportunities for volunteering scheme

                                  OOS occupational overuse syndrome

                                  OPD Outpatients department

                                  OPSI Office of Public Sector Information

                                  OTC over the counter

                                  PALS Patient Advice and Liaison Service

                                  PBC prudential borrowing code

                                  PCC Professional Conduct Committee

                                  PCG primary care group

                                  PCMH Plea and Case Management Hearing

                                  PCT primary care trust

                                  PDR personal development review

                                  PEP post-exposure prophylaxis

                                  PGD pre-implantation genetic diagnosis

                                  PGD patient group directions

                                  PIAG Patient Information Advisory Group

                                  PMS primary medical services

                                  POM prescription-only medicine

                                  POVA protection of vulnerable adults

                                  PPE personal protective equipment

                                  PPIFs patient and public involvement forums

                                  PREP post-registration education and practice

                                                          PRN pro re nata (as required, whenever necessary)

                                  PRSB Professional Records Standards Body

                                  PSA Professional Standards Authority for Health and Social Care (replacing CHRE)

                                  PUWER Provision and Use of Work Equipment Regulations

                                  PVS persistent vegetative state

                                  QA quality assurance

                                  QC Queen’s Counsel

                                  QOF quality outcome framework

                                  QSG Quality Surveillance Group

                                  QW qualifying week

                                  RATE Regulatory Authority for Tissue and Embryos

                                  RCM Royal College of Midwifery

                                  RCN Royal College of Nursing

                                  RCP Royal College of Psychiatrists

                                  RCPCH Royal College of Paediatrics and Child Health

                                  RCS Royal College of Surgeons

                                  REC research ethics committee

                                  RES  Research Ethics Service

                                  RIDDOR Reporting of Injuries, Diseases and Dangerous Occurrences Regulations

                                  RMN registered mental nurse

                                  RMO responsible medical officer

                                  RSI repetitive strain injury

                                  SAP single assessment process

                                  SCIE Social Care Institute for Excellence

                                  SCPHN specialist community public health nurse

                                  SCR summary care record

                                  SEN state enrolled nurse

                                  SHA strategic health authority

                                  SLA service level agreement

                                  SMP statutory maternity pay

                                  SOP standard operating procedures

                                  SPP statutory paternity pay

                                  SRSC Safety Representative and Safety Committee

                                  SSI Social Services Inspectorate

                                  SSP statutory sick pay

                                  STD sexually transmitted disease

                                  TB tuberculosis

                                  T+P temperature and pulse

                                  TUR & ER 93 Trade Union Reform and Employee Rights Act 1993

                                  UKCC United Kingdom Central Council for Nursing, Midwifery and Health Visiting (now NMC, Nursing and Midwifery Council)

                                  UKCRC United Kingdom Clinical Research Collaboration

                                  UKECA United Kingdom Ethics Committee Authority

                                  ULTRA Unrelated Live Transplant Regulatory Authority

                                  VBS Vetting and Barring Scheme

                                  VD venereal disease

                                  WDC workforce development confederation

                                  WTD Working Time Directives







               xxxi                        Preface to ninth edition


                                                          It is now almost 30 years since the first edition of this book was published and there have been a number ofchanges and developments in the law since the last edition. The Supreme Court’s decisions continue to impactof a nurses duty of care to patients and the Labour Government has announced new Acts of Parliament relatingto health and care, for example the Supreme Court decision in McCulloch v Forth Valley Health Board  [2023] clarifies the distinction between the professional practice standard and the advisory role of the nurse.The King’s speech of 2024 set out the long awaited changes to the Mental health Act 1983 and a privatemember’s bill on assisted dying has passed its second reading and might become law. Absent from the KingsSpeech was any mention of the long awaited changes to the deprivation of liberty safeguards under the MentalCapacity Act 2005 or of a revised code of practice to the 2005 Act being introduced.

  In terms of professional regulation, this edition undertakes a comprehensive review of the Nursing and Midwifery Council’s fitness to practice procedures and considers the impact of the professional duty of candouron fitness to practice cases.

  The High Court and Court of protection have had a number of cases that have considered the deprivation of liberty of minors. The family division of the High Court has established a deprivation of liberty Court to consider cases of children under 16 who are deprived of their liberty. The Court has also set out theinterface between Gillick competence and the Mental Capacity Act 2005.

  Knowledge of these developments is essential for nurses to ensure that they discharge their legal dutiesand meet the standards set out in the NMC Code.
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                       Introduction


                                                                                  This book is about the professionalism of the registered nurse. Professionalism can be defined as the competence, skills and values expected of a registered nurse, and a key theme of the Nursing and Midwifery Council (NMC) Code1 emphasises the need to promote professionalism and trust. Registered nurses are required to uphold the reputation of the profession at all times by displaying a personal commitment to the standards of practice and behaviour set out in the Code, and to be law abiding and of good character. Registered nurses must be a model of integrity and leadership. This should lead to trust and confidence in the profession from patients, people receiving care, other healthcare professionals and the public.

  Professionalism is underpinned by accountability, and registered nurses who fall below the legal or professional requirements imposed on them will be held to account for their acts and omissions.





               4                        Professionalism


  This book is concerned with the law that underpins the professionalism and accountability of nurses. Four main fields of accountability in law are identified and discussed in detail. It might be considered that the most important has been omitted, i.e. accountability to oneself. Nurses often argue that they are accountable to themselves for their acts and omissions. Such an argument is characteristic of the altruistic nature of the profession. A nurse who harms a patient through their acts or omissions will often feel remorse and will reflect on their practice to prevent a recurrence. However, this cannot be regarded as a nurse truly holding themselves to account as they cannot apply sanctions or provide redress for the person who has been wronged.

  Figure 1.1 illustrates the many areas of law that concern the nurse, and most of these topics are considered in Part I. Some of the more specialist areas such as the Abortion Act 1967, are considered in Part II of the book, which deals with different specialties. In this introductory chapter, the professionalism of nurses will be considered alongside the four fields of accountability that they face.

  When a patient suffers harm or there is loss of or damage to property, the nurse may be called to account in four different courts and tribunals. Not all actions will be heard in all four, but they are rarely mutually exclusive and we shall give an example of an incident to illustrate the different procedures that could involve all four. Figure 1.2 illustrates the four arenas of accountability: accountability in the civil and criminal courts, in disciplinary proceedings and before the committees of the NMC.

                                                          A recent analysis of cases relating to nurses, the medical defence union (MDU) found that it was common for those nurses to have several different investigations launched into a single incident. This is known as multiple jeopardy (MDU 2022)2.

  Nurses’ exposure to multiple jeopardy is founded on the multifaceted nature of the duty they owe to their patients and the nature of their accountability. Accountability underpins the professionalism, integrity and probity of nurses. It holds nurses answerable for their acts or omissions to a range of higher authorities and legally binds the nurse to their rules and regulations.

   5                                                                          Figure 1.1 Areas that concern the nurse

[image: A diagram shows a mind map focused on legal aspects related to nursing. ]



                                                                         Figure 1.2 Arenas of accountability

[image: A flow diagram illustrates the professional's relationship with four different entities.]







                                   Criminal liability


   


                                                        Practical Dilemma 1.1 The over generous vending machine


A thirsty nurse put money into a hospital vending machine to buy a can of lemonade and the machine dispensed 27 cans instead of one. The nurse kept 16 cans and gave the rest to her colleagues. Her actions were recorded on CCTV and her employer began their own investigation and reported the matter to the police.

  


   6                                                                                                           In a case like this, it is highly likely that, after investigation by the police, a decision might be taken to prosecute the nurse for a criminal offence in connection to the taking of the extra cans of lemonade. Offences are classified as indictable or summary. An indictable offence is one that is heard before a judge and jury in the Crown Court, such as murder, manslaughter, rape and other very serious offences. A summary offence is one heard by the magistrates in a magistrates’ court, such as driving without due care and attention and some parking offences. Many offences can be tried in either a magistrates’ court or the Crown Court and are known as triable either way. Theft is an offence that is triable either way. (For further discussion on this see chapter 2.)

                                                          Figure 1.3 shows the system of our criminal courts. Even where a case is to be heard in the Crown Court because it concerns an offence that can be tried only on indictment, a short appearance by the defendant will still take place before the magistrates. A date will be set for the Plea and Case Management Hearing (PCMH) (see chapter 2).

                                  As an alternative to prosecution the police can issue a simple caution if the person admits the offence. This formal warning is not a conviction but will form part of a person’s criminal record and will be revealed in a Disclosure and Barring Service (DBS) check when a nurse seeks a new job. In the case set out above, the nurse accepted a police caution for theft.

                                                                         Figure 1.3 System of criminal courts

[image: A diagram shows the structure of the judicial process in a hierarchical format. ]



   7                                                                                                           Criminal charges in relation to the care of the patient were once rare, but following the public outcry arising from the findings of the inquiries into poor care and avoidable deaths of patients in Mid Staffordshire3 and South Wales4 the government sought to restore public confidence in their supervision and management of the National Health Service by making it a criminal offence for a care worker, which includes nurses, to ill-treat or wilfully neglect a patient in their care (Criminal Justice and Courts Act 2015, section 20).

                                                          (The nature of criminal proceedings is considered at greater length in chapter 2 and laws relating to death in chapter 28. Changes to the funding of defendants in criminal cases are also considered in chapter 2.)5





                                   Professional liability


                                                          In Practical Dilemma 1.1, the nurse referred herself to the NMC once she had accepted a police caution for theft, as she recognised that her actions called into question her fitness to practice. After preliminary investigation had taken place, a Fitness to Practise Commitee (FtPC) would hear the case to decide if the nurse was unfit to practice by reason of her misconduct and, if so, whether she should be removed from the Register. Information goes to the NMC from a variety of sources about the conduct of a nurse and in a case like this the police would also report it to the registration body. Non-criminal misconduct may also be reported. The nurse could argue that the special circumstances of the case do not warrant her being removed from the Register. (The full details of the powers and procedures of the FtPC are discussed in chapter 11.) The members who make up the constitute the FtPC are concerned with protecting the public from the unprofessional behaviour of a nurse; their intention is not to punish the nurse. The powers of the FtPC are set out in Box 1.1. Following any decision by the FtPC, an appeal on a point of law can be made to the High Court, which can instigate a judicial review.

   


                                                        Box 1.1 Powers of the Fitness to Practise Commitee


Following investigation by the Investigating Committee and referral to the Fitness to Practise Commitee of the NMC, after a finding of unfitness to practise by the nurse the Fitness to Practise Commitee can take one of the following courses:

          
	                                 1  No action 

	                                 2  Refer respondent to the Health Committee or to screeners

	                                 3  Postpone decision or issue interim order

	                                 4  Strike off the Register

	                                 5  Issue a caution (for 1–5 years) or condition of practice order (for 1–3 years)

	                                 6  Suspend from registration (for up to 1 year). 



  


   8                                   In Practice Dilemma 1.1 the NMC Fitness to Practice Committee found the nurse guilty of professional misconduct and issued her with a caution that would be on her record for twelve months.





                                 Civil liability



                                                                                                                                                                                                                                                                                The financial loss to the vending machine company in the scenario set out in Practical Dilemma 1.1 can be recovered through the civil courts (Figure 1.4). In the civil courts, the claimant has to establish liability of the defendant on a balance of probabilities. This is an easier task than that facing the prosecution in the criminal courts, where proof is required beyond reasonable doubt.


It is unlikely that the nurse would try to defend an action for the recovery of the money due for the extra cans of lemonade and she would be more likely to offer a sum in compensation for the vending machine company’s loss. (Civil claims are discussed in chapter 6.)

                                                                       Figure 1.4 The civil courts

[image: A diagram illustrates the hierarchy and flow of the judicial system, incorporating references to European Union law. ]







               9                        Accountability to employer


                                                          Finally, the nurse mentioned in Practical Dilemma 1.1 has to account to her employer. There is an implied term (i.e. a term that may never even be discussed or written down but which is assumed by the courts to exist unless there is evidence to the contrary) in every contract of employment that the employee will obey the reasonable instructions of the employer, use all care and skill in carrying out their duties and act with honesty and integrity. (See chapter 10 on implied terms in the contract of employment.) In a case such as this, where it is evident that the employee’s behaviour has fallen below the standards of integrity expected of the employee, then that employee is in breach of contract and the employer can take appropriate disciplinary action. This might mean a warning – oral or written – demotion, suspension or even dismissal. (Disciplinary powers of the employer are considered in chapter 10.)

  In the case discussed here, the employer initially suspended the nurse on full pay pending an inquiry and then, after all reasonable enquiries had been made and she had an opportunity to respond, they dismissed her. After an appeal, she was reinstated with a final written warning about her conduct.





                                 Professionalism and accountability



The situation described in Practical Dilemma 1.1 is based on a real case and shows the high degree of professionalism and integrity required of nurses. Here, all four arenas of accountability were engaged, with the nurse accepting a simple caution from the police for theft; given a twelve-month caution by the NMC as a result of breaching the Code because of her unprofessional behaviour; dismissed from her job for gross misconduct; and required to pay compensation to the vending machine company. The initial actions of the nurse are not what many of us would consider to be particularly serious but that is not the issue. The actions of the nurse were unprofessional and she was held answerable for her actions – held legally accountable – in each of the four arenas.


However, this is not always the case and situations do arise where the employer dismisses the nurse, but the NMC keeps them on the Register, or where the employer does not dismiss the nurse, but they are removed from the Register (in which case, of course, the nurse would lose their registered post). In addition, a criminal charge may fail where a civil charge succeeds. The reason for the lack of consistency is that the four arenas are concerned with different aspects of the situation and have different standards of proof.





                                   Sources of law


  A brief word is appropriate on what is meant by the term ‘law’ and what its origin is. The law derives from two main sources:

   10             
	                                                                                                                                1  Act of Parliament and statutory instruments that are enacted under the powers given by the former: these are known as statutory sources, include the legislation of the European Union and take precedence over all other laws. Laws of the European Union automatically became part of the law of the United Kingdom (Figure 1.4). The Council and the Commission have law-making powers and this can be in the form of Regulations or Directives. The Human Rights Act 1998 is in a special position. When the United Kingdom left the European Union the European Union (Withdrawal) Act 2018 repealed the European Communities Act 1972 and transferred existing European Union law across to domestic UK law to ensure certainty and avoid a legal vacuum. The 2018 Act gave ministers the authority to then amend, repeal or improve EU laws after Brexit.

	                                                                                                                                                                                2   Common law (also known as case law or judge-made law): this is made up of the decisions by judges in individual cases that are often, but not always, interpretations of statute law. The judge, in deciding a particular case, is bound by a previous decision on the law made by judges in an earlier case if it is relevant to the facts before him and if that decision was made by a higher court than the one in which he is sitting. There is a recognised order of precedence so that, for example, a decision by the Supreme Court of Justice is binding on all other courts except itself, but would be subject to relevant precedents of the European Court of Justice. (In 2009 the judicial committee of the House of Lords was abolished and its powers transferred to a new Supreme Court. The House of Lords still remains as part of the parliamentary system.) The decisions of the courts are recorded by officially recognised reporters, so that in a case similar to a previous one the earlier decision can be put before the court. If the facts and the situation are comparable and the decision was made by a court whose decisions are binding, then the earlier precedent will be followed. If there are grounds for distinguishing the case then a different decision may follow. 



                                                          Of vital importance to the system of precedence is a reliable procedure for recording the facts and decisions on any court case. Each court has a recognised system of reporting and the case is quoted by a reference that should enable the full report of the case to be found easily. (An example is given in the Glossary – see ‘citation’.)

  Similarly, Acts of Parliament and Statutory Instruments have chapter numbers for each year, or a serial number.

                                                          There are recognised rules for interpreting Acts of Parliament and in relation to the following of precedents. Ultimately, however, if the law is unsatisfactory and fails to provide justice, the courts look to the Houses of Parliament to remedy the situation by new legislation. There is a right of appeal on matters of law to courts of higher jurisdiction. An appeal can be taken to the Court of Appeal and from there to the Supreme Court, if permission is granted. Until the Supreme Court has pronounced on a particular point of law, there may be considerable uncertainty as to what the law in a given situation is. A considerable number of medical law cases have been referred to the House of Lords, the predecessor to the Supreme Court, in recent years. In July 2014 the Supreme Court referred the issue of assisted suicide to Parliament since in a majority judgment it was not prepared to declare that the existing law was contrary to Article 8 of the European Convention on Human Rights (see chapter 28).6

                                                          Department of Health and Social Care (DHSC) circulars and other government memoranda and NMC Codes of Practice are not legally binding, but they are recommended practice and judges do use them to inform their decision making. Breach of these codes may be evidence of failure to follow the approved practice, but cannot in itself result in successful criminal or civil action.

                       The European Court of Justice and the European Court of Human Rights


  A distinction must be drawn between these two courts. The European Court of Justice (ECJ) is part of the judicial machinery of the European Union, of which the UK is no longer a member following Brexit. The ECJ sits in Luxembourg. In contrast, the European Court of Human Rights is the judicial body for hearing cases on the European Convention on Human Rights. It meets in Strasbourg. The website for this book sets out Schedule 1 to the Human Rights Act 1998, listing the articles of the Convention.





               11                        Differences between civil and criminal law


                                                                                                                                                                                                          What is the difference between civil law and criminal law? The only safe answer is that a breach of criminal law can be followed by prosecution in the criminal courts, whereasliability in civil law is actionable in the civil courts and may or may not be a crime. There is no necessary moral difference between the two. Prior to the Suicide Act of 1961 (which decriminalised an attempt to commit suicide), suicide and attempted suicide were crimes and, as such, the latter was subject to criminal proceedings. To many people, however, suicide may still be regarded as morally wrong irrespective of its non-criminal status, and it is still a criminal offence to assist someone in a suicide attempt. Some acts may be both criminal and civil wrongs: thus to drive without due care and attention and cause harm can be followed by both criminal and civil proceedings. How does one know if an act is a civil wrong? One way would be to consider previous cases to find out whether there is a precedent. The ultimate way would be to establish in the Supreme Court whether a particular action gives rise to civil liability. There is, for example, an increasing acceptance by the courts that information given in specific circumstances can give rise to an action for breach of confidence. Liability in civil law is thus a growth area.





                                   Civil actions


                                                                                                                                                          A civil action for negligence will be the main one considered here in relation to the liability of the nurse or NHS trust, but there are other civil actions which will be considered briefly. The various forms of civil action are shown in Box 1.2. All these, except actions for breach of contract, are known as torts, i.e. civil wrongs.

   


                                                        Box 1.2 Some forms of civil action

          
	                                                                                                                                                                                                                                                                                                        1  Torts
    Negligence
    Trespass to property
           to land
           and to the person
    False imprisonment
    Wrongful interference
    Breach of a statutory duty
    Nuisance
    Defamation
    Malicious prosecution
    Deliberate interference with interests in trade or business

	                                2  Breach of contract 



  


  The action for breach of a statutory duty arises when an Act of Parliament or Statutory Regulations place duties on organisations or individuals. In certain circumstances where an individual suffers harm as a result of the breach of these statutory duties, an action for compensation may ensue in the civil courts. For example, many of the provisions of the Factories Acts give rise to such actions. In contrast, a breach of the general duties under the Health and Safety at Work Act does not give rise to such an action, nor since October 2013 does a breach of the regulations made under the Health and Safety at Work Act (this is considered in chapter 12). The funding of civil cases and the no win, no fee system is considered in chapter 6.

   12                                   Defamation is another tort that is considered in chapter 9. An action for breach of contract will be briefly considered in chapter 10 in connection with the nurse’s contract of employment. An action for trespass to the person exists where a person alleges that they have been touched without their consent, and this is considered in chapter 7.





                                 Judicial review



The legality of a judicial or administrative actions by a public body can be challenged by judicial review in which the High Court is asked to rule on the legality of the specified action. 


Judicial review has long been a way for people to assert their rights by testing the lawfulness of decisions made by public bodies such as government departments and the NHS. People can use judicial review to seek a remedy when things go wrong.


                                                                                                        In R (on the application of Gardner) v SoS Health and Social Care  [2022]7 the children of two men who had died from COVID after being discharged from hospital into a care home sought judicial review of the lawfulness of the Department of Health and Social Care’s guidance and discharge policy. The Court held that the guidance and policy was unlawful as each failed to consider the risk to elderly and vulnerable residents from non-symptomatic transmission of COVID. The Court further held that it was irrational for the DHSC not to have advised until mid-April 2020 that where an asymptomatic patient (other than one who had tested negative for COVID-19) was admitted to a care home, he or she should, so far as practicable, be kept apart from other residents for 14 days.


                     Family courts



All matters relating to a family including divorce, financial arrangements, adoption and care of children are dealt with by the Family Court. Care cases must be completed within six months by this single Family Court. Other changes include the requirement that separating couples attend a mediation awareness session before taking disputes over their finances or their children to court, and law students are being drafted in to set up advice centres and to assist in mediation. Expert evidence in cases involving children is only permitted when it is necessary to resolve the case justly.





                                   Legal personnel and legal complaints


                                                                                                          At present we have a divided legal profession: solicitors and barristers (counsel). There are over 128,000 solicitors and about 15,000 barristers. The former are the main link with the client. Thus, in Practical Dilemma 1.1, if the nurse wishes to defend her actions or ask for mitigation to be taken into account she would consult a solicitor, who would give advice. If the case were to proceed, she would probably instruct counsel (i.e. a barrister) to prepare the pleadings (see chapter 6) and represent the client in court.

   13                                                                                                                                                                                                                                                                                                           Under Part III of the Access to Justice Act 1999, major reforms were made to the law on lawyers’ rights of audience before the courts and rights to conduct litigation, and as a result all lawyers have full rights of audience before any court, subject only to meeting reasonable training requirements. The 1999 Act replaced the Lord Chancellor’s Advisory Committee on Legal Education and Conduct with a new Legal Services Consultative Panel. The Act also made changes relating to complaints against lawyers. It gave additional powers to the Law Society and the Legal Services Ombudsman to strengthen the system for handling complaints against lawyers and created a Legal Services Complaints Commissioner to set targets for the handling of complaints by the professional bodies. Having completed its work in improving the speed, quality and consistency of complaints handling, the Office of the Legal Services Complaints Commissioner was abolished on 31 March 2010 and replaced by the Legal Services Board.8 In October 2010, the Legal Ombudsman, an independent, lay organisation, was established to handle complaints. Unlike the former Legal Services Ombudsman, which was a last-stop appeal for people with complaints, the Legal Ombudsman is the frontline body handling complaints and there is no further appeal apart from judicial review.9 The House of Lords decided that professional work in court is no longer immune from actions for negligence.10

                                                                                                                                                                                                          These reforms may, in the long term, lead to a single legal profession. At present the initial training for both solicitors and barristers is the same (a law degree or Part 1 of the Common Professional Examination). Would-be solicitors then undertake practical training with a firm of solicitors, and then take the Law Society’s Part 2 examination, called the Legal Practice Course, while would-be barristers study for the Bar to which they are ‘called’. They must join one of the Inns of Court and must participate in twelve qualifying sessions of education and training including dining. The barrister must then undertake pupillage, where they are attached to a practising barrister. Barristers usually work together in chambers managed by a clerk who negotiates and collects the fees from solicitors. Fees are at present negotiated in advance and include a brief fee for accepting a case and a refresher fee, which is a daily fee for each day that the case is in court. Senior barristers and solicitor-advocates are eligible to ‘take silk’, i.e. they become King’s Counsel (KC) appointed by the Lord Chancellor on the recommendation of an independent panel. The term ‘lawyer’ includes both solicitor and barrister.





                                 Legal language



                                                                                                        Lawyers, like any profession, have their own language, which can create barriers. In April 1999, new procedures for civil litigation were introduced together with a simplification of language to assist communication: thus the term ‘plaintiff’ (used to describe a person bringing a civil action) was replaced by the word ‘claimant’; ‘writ’ (the document issued by the court which begins the civil case) is replaced by ‘claim form’. A Glossary is provided to assist you with any specialist terms. It is the aim of this book to break down the barriers between the law and the nurse and to facilitate communication.





               14                        Human Rights Act 1998


                                                                                                          The United Kingdom was a signatory of the European Convention for the Protection of Human Rights and Fundamental Freedoms in 1950. However, anyone who sought to bring an action for breach of their human rights, as set out in the Convention, was unable to take the case to the courts in this country but had to go to the European Court of Human Rights (ECtHR) in Strasbourg. It was estimated that to take a case to Strasbourg cost over £30,000 and took over five years. The Human Rights Act 1998 came into force on 2 October 2000. (It came into force in Scotland on devolution.) It has three main effects: first, it is unlawful for a public authority (or organisation exercising functions of a public nature) to breach the rights set out in the Convention; second, from 2 October 2000 an allegation of a breach of the rights can be brought in the courts of this country; and third, judges can make a declaration that legislation that is raised in a case before them is incompatible with the articles of the Convention and the legislation will then be referred back to Parliament for reconsideration. The domestic courts are obliged to take into account the judgments of the ECHR under section 2(1) of the Human Rights Act 1998, but this does not apply on rare occasions when there are concerns as to whether the Strasbourg court’s decision sufficiently appreciated or accommodated particular aspects of the domestic process.11 Action can be brought against a public authority or an organisation exercising functions of a public nature for breach of the Convention articles in the courts of this country.

                                                          Human rights are universal rights that apply equally to everyone. So, the fact that a person is a paedophile does not mean that they have no human rights. In 2013 the Court of Appeal held that excessive detention of a convicted paedophile was contrary to his human rights even though he had been convicted of sex offences against school girls.12

                                                          An example of a declaration of the court of law incompatible with the articles of Human Rights is a declaration of the House of Lords,13 which held that the then marriage laws in the country that prevented a transsexual marrying following his gender change (because the law did not recognise the change of gender) were incompatible with Human Rights articles; a Gender Recognition Act 2004 was passed and implemented, which enables applicants who meet specified criteria to apply for a replacement birth certificate and who are then allowed to marry in their adopted sex. It is possible for a person to take a case to the ECHR in Strasbourg if he or she is dissatisfied with the decision of the Supreme Court on a human rights issue.

                                                                                                                                                          The book’s website sets out Schedule 1 to the Human Rights Act 1998. The alarmist prophecies of a huge increase in litigation were not realised, although there has been an increase in the number of cases alleging breach of the articles, often alongside another course of action. Some of the more significant articles will be considered below, but articles are also considered in relevant chapters. It is recommended that healthcare staff should undertake a proactive exercise in identifying possible breaches of the 1998 Act and be proactive in taking any necessary remedial action. Further information is available from the Ministry of Justice website14, which took over the responsibilities on human rights from the Department for Constitutional Affairs (DCA) in 2007.15 The Equality and Human Rights Commission also publishes practical guidance on human rights together with case reports.16 (For further information see chapter 10.)





                                   Right to life


   


                     Statute 1.1



                     Article 2(1) European Convention for the Protection of Human Rights and Fundamental Freedoms



Article 2(1) of the Convention states that:


Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction for a crime for which this penalty is provided by law.


(The sixth Protocol Article 1 states that ‘The death penalty shall be abolished. No one shall be condemned to such penalty or executed.’)

  


   15                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   Claims have been made that this right to life could be used as the basis for legal action when resources are refused or when decisions are made for a person not to be resuscitated or treatment is withdrawn or withheld. For example, in a case where parents challenged a not for resuscitation (NFR) decision for their severely disabled baby,17 the court held that the full palliative care recommended by the doctors, allowing the baby to die with dignity, was not a breach of either Article 2 or Article 3 (see below) of the European Convention for the Protection of Human Rights and Fundamental Freedoms. The President of the Family Division, Dame Elizabeth Butler-Sloss, held that the withdrawal of life-sustaining medical treatment was not contrary to Article 2 of the Human Rights Convention and the right to life, where the patient was in a persistent vegetative state. The ruling was made on 25 October 2000 in cases involving Mrs M, aged 49, who suffered brain damage during an operation abroad in 1997 and was diagnosed as being in a persistent vegetative state (PVS) in October 1998, and Mrs H, 36, who fell ill in America as a result of pancreatitis at Christmas 1999.18Diane Pretty failed in her attempt to have the Suicide Act 1961 (which made it an offence for her husband to aid and abet her suicide) declared incompatible with her right to a dignified death and therefore a breach of Articles 2, 3, 8 and 14.19She took her case to the ECtHR but failed.20 Article 2 has also been relied upon by those who claim that there has been a miscarriage of justice in relation to a death in custody or near death. Thus, in one case21 the claimant, who was assessed as a real suicide risk in prison, attempted to hang himself and was left severely brain damaged. A prison investigation took place but the report was not published. The Secretary of State proposed a private inquiry by the Prisons and Probation Ombudsman, but the claimant sought judicial review of this proposal, arguing that Article 2 rights implied an obligation on the State to carry out an effective investigation into the circumstances relating to a death. The judge upheld the claim, setting out the characteristics of an effective investigation. The Secretary of State appealed and the Court of Appeal held that any investigation should be held in public but that the claimant’s representatives would not be entitled to cross-examine witnesses. In a subsequent case a young man attempted suicide in Feltham Young Offenders Institution and was left brain damaged. The Court of Appeal held that in such a situation, Article 2 rights required that there was a clear obligation on the Secretary of State to ensure that there was an effective inquiry into the near death.22 A breach of Article 2 was successfully claimed when a witness for the prosecution who was known to be subject to intimidation did not receive police protection and was murdered before the trial took place.23 Article 2 rights were also considered by the House of Lords when considering a coroner’s refusal to resume an inquest24 (see chapter 28). The Supreme Court held that an NHS trust was in breach of the Article 2 rights of an informal patient who committed suicide when on home leave to which the parents had objected in fear for her safety25 (see chapter 19 Case 19.1).





                                   Right not to be subjected to inhuman or degrading treatment


   


                     Statute 1.2



                     Article 3



Article 3 of the Convention states that:


No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

  


   16   It could be argued that patients who spend six hours on a stretcher in a corridor outside the A&E department while a bed is being sought are being subjected to both degrading and inhuman treatment. The physical conditions in some hospitals or nursing or residential care homes may be seen to be an infringement of this right. Other examples could probably be given where patients are not treated with dignity or humanity. In the field of manual handling, there have been suggestions that to require a person to use a hoist is contrary to their human rights. However, it is thought that such an argument will not succeed, since if the alternative to a hoist is manual handling by another person, then that might be contrary to the rights of the other. This issue was considered in a manual handling case involving East Sussex County Council (see chapter 12).

                                                                                                                                                                                                                                                                                  The High Court has held that requiring an asylum seeker to sleep rough was inhuman and degrading treatment under Article 3. It was insufficient for the Home Office to provide a list of charities for the homeless.26 In a case where a woman died after being imprisoned, her children won a case in the European Court of Human Rights (ECHR) that the conditions of her imprisonment prior to her death were inhuman and degrading and therefore a breach of Article 3. There were serious lapses of procedures to monitor her condition, especially her weight loss (from 50 kg to 40 kg) and her vomiting, and to arrange for earlier hospital admission.27 The restraint of an autistic boy was held to be inhuman under Article 328 (see chapter 16 Case 16.2). Failure by the local authority (LA) to protect children from serious neglect and abuse (which was known to the LA) was held to be a breach of their Article 3 rights.29 The ECHR held that mandatory life sentences for murder in the UK, without any real likelihood of reduction of period to be served amounted to a breach of Article 3 rights for the prisoners.30





                                 Right to liberty and security



 


                     Statute 1.3



                     Article 5



Article 5 of the Convention states:


Everyone has the right to liberty and security of person. No one shall be deprived of   his liberty save in accordance with a procedure prescribed by law.

  


                                                                                                                                                                                The use of common law powers (i.e. powers recognised by the courts as in the Re F31 case) to detain mentally incapacitated adults in psychiatric hospitals was regarded as a breach of this article, since, although the article envisages the lawful detention of persons of unsound mind, a decision of the House of Lords did not lay down a procedure. This issue was raised in the Bournewood case32 where the ECtHR ruled against the UK. (The case is discussed in chapters 7 and 16.) Amendments to the Mental Capacity Act 2005 to fill the gap revealed by the Bournewood case saw the introduction of the deprivation of liberty safeguards. (These are considered in chapter 16.) The Supreme Court held that disabled persons were deprived of their liberty and there was a breach of Article 5 in a case that has seen a dramatic tenfold increase in the use of the deprivation of liberty safeguards in hospitals and care homes (see chapter 16 Case 16.4).33





               17                        Right to a fair trial


   


                     Statute 1.4



                     Article 6



Article 6 of the Convention states:


In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.

  


                                                                                                                                  This will apply to disciplinary hearings as well as courts and tribunals. Hearings must be independent and impartial. In criminal prosecutions, the accused is presumed innocent until proved guilty. A GP’s claim that his suspension from his practice was a breach of Article 6 was not upheld since the suspension was an interim measure during which his pay was maintained. There was, however, a breach of the right to protection of property under Article 1 of the First Protocol to the Convention.34





                                   Right to respect for private and family life, home and correspondence


   


                     Statute 1.5



                     Article 8



Under Article 8 of the Convention:

          
	                                1  Everyone has the right to respect for his private and family life, his home and his correspondence.

	                                2  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 



  


                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  It was argued by a father35 whose wife wished to obtain an abortion that for it to be undertaken against the wishes of the father was contrary to Article 8. Failures to recognise confidential information or support the privacy of patients may lead to court action against hospitals and other organisations. In a case heard by the ECHR, it was held that the fact that the rights in law of an unmarried father differed from those of a married father were not a breach of Article 8 since there was an objective and reasonable justification for the difference in treatment.36 The High Court held that restrictions on child visits to patients in high-security hospitals who had committed murder, manslaughter or certain sexual offences, unless the child was one of a permitted category, were lawful and were not in breach of Article 8 of the European Convention on Human Rights.37 The onus of establishing family life lay on an applicant. The High Court also held that a prisoner serving a life sentence for murder did not have a right to his wife being artificially inseminated with his sperm. The right to found a family did not mean that an individual was guaranteed the right at all times to conceive children.38 The appeal to the Court of Appeal failed.39 However, the majority of the Grand Chamber of the ECHR found a breach of Article 8 when a prisoner was refused artificial insemination. There was a strong dissenting judgment that there was no breach40 (see chapter 21). The Supreme Court held that there was a breach of Article 8 where sex offenders were denied a right of review of the notification provisions.41 In 2009, Debbie Purdy sought clarification of the law relating to the offence of assisted suicide and claimed that the uncertainty relating to whether a prosecution would be brought against relatives who took terminally ill persons to Switzerland to end their lives was a breach of their Article 8 rights. She failed before the High Court and Court of Appeal but the House of Lords held unanimously that the Director of Public Prosecutions (DPP) should be required to promulgate a policy identifying the facts and circumstances he would take into account in considering whether to prosecute persons such as the claimant’s husband for aiding and abetting an assisted suicide abroad. The lack of clarity on whether there would be a prosecution of relatives who took someone abroad to die was an infringement of Article 8 rights42 (see chapter 28). The ECHR held that the order of deportation of a person of Pakistani heritage who had lived in the UK since the age of three years and had no connections with Pakistan was a disproportionate response to the offence of smuggling heroin. He had not reoffended since his release from prison in 2006.43 In contrast, the ECtHR held, in the case of a man who alleged that there was secret surveillance of his removal business, that these measures did not interfere with his private life since there were sufficient safeguards in the UK’s interception of communications regime to ensure that an individual’s rights were not breached. There was no breach of Article 8.44 In two further cases, breaches of Article 8 were established. In the first, the ECHR held that monitoring by prison authorities of medical correspondence between a convicted prisoner and his neuroradiology specialist violated his right for respect for his correspondence as guaranteed by Article 8.45 In the second, the ECHR held in January 2010 that the police powers of stop and search were illegal as a breach of Article 8, holding that section 44 of the Terrorism Act 2000 violated individual freedoms guaranteeing the right to private life. The action was brought by Kevin Gillan and Pennie Quinton, who were awarded £30,400 in costs.46

   18                                                           The allegation that Kensington and Chelsea RLBC breached Article 8 rights when withdrawing a night service for disabled persons and the ECHR decision is considered in chapter 22.47

                                                          The Supreme Court held that hoteliers who refused to let a double room to a gay couple unlawfully discriminated against the couple on grounds of sexual orientation. The limitation on their religious beliefs that such relationships were sinful was justified as a proportionate means of achieving a legitimate aim of protecting the rights and freedoms of others. To rule otherwise would be to create a class of people who were exempt from the discrimination legislation.48

                                                          Article 2 of Protocol 1 of the European Convention on Human Rights recognises a right to education. The Supreme Court held that a delay of 18 months in providing special education for a severely disabled child while the local authority secured a place in a specialist school was not a breach of Article 2.49

                                                          It was held that there was no breach of Article 4(2) (no one shall be required to perform forced or compulsory labour) in the back to work scheme since it was a condition imposed for the payment of a claim for state benefit, i.e. jobseeker’s allowance.50

                                                                                                                                                                                  Other significant articles include Article 9, freedom of thought, conscience and religion; Article 10, freedom of expression; and Article 14, prohibition of discrimination. As cases come before the courts, case law develops on the interpretation to be given to the various articles and the extent to which the NHS is recognising the rights of its staff and its patients. Further information on human rights and equalities can be found on the Equalities and Human Rights Commission website. 51 There are many other Conventions recognising the rights of specific groups. For example, the UN Convention on the Rights of the Child, while not directly enforceable in the UK, is observed, and compliance with it is monitored by a joint committee of the Houses of Parliament. The Convention and Protocol relating to the status of Refugees (1951 and 1967) was considered by the Supreme Court when it held that gay asylum seekers could stay in the UK if they feared that they would face persecution were they to live openly in their home countries.52 The ECHR held in 2006 that the UK bereavement tax regime was discriminatory.53





               19                        Freedom of Information Act 2000


                                                                                                          This Act, which gives a right of access to information held by public authorities, was brought into force in 2005. An Information Commissioner monitors both the Freedom of Information (FOI) Act and the Data Protection Act 2018, General Data Protection Regulations (GDPR), and Codes of Practice and Guidance have been issued. There are many exceptions to the right of access, including personal information, information provided in confidence and legal professional privilege. (Both Acts and the GDPR are considered in chapter 8.) Information on the GDPR, Data Protection Act and the FOI Act is available from the Information Commissioner’s Office website.54





                                 Devolved law-making powers



                                                                                                        Increasingly, the four constituent parts of the UK are going their separate ways as law-making powers are devolved from Westminster. This book is of necessity focused on England. A fascinating analysis of the differences is provided by Nicholas Timmins55 illustrating the difficulties in making any comparison of performance across the UK. The respective parliaments and assembly of Scotland, Wales and Northern Ireland have websites from which the specific laws and guidance for those countries can be accessed.56 However, it is hoped that the general structure and content of this book will be relevant to readers across the UK.





                                   Conclusions


                                                                                                                                                                                                                                  The law and our legal systems are continually changing. It is essential that nurses keep up to date with the law that underpins their practice, but this can be difficult due to the secrecy of some court proceedings. Practice guidance issued by Sir James Munby, President of the Court of Protection, and in keeping with similar guidance issued for the family courts, has brought about an immediate and significant change in practice in relation to the publication of judgments in family courts and the Court of Protection, whose decisions are made more openly with case reports being much more readily available.57 However, the Justice and Security Act 2013 extended closed material procedures (CMP) to civil cases with ministers now able to apply for a CMP to bar the public, media and claimant from the proceedings, usually on grounds of national security. There are likely to be major upheavals in the criminal courts system with plans to close more magistrates’ courts and introduce privatisation.58 Two recent reports recommend changes. The first, from the charity Transform Justice, is concerned that magistrates are older and less diverse than 15 years ago. It recommends that recruiting should be changed to encourage diversity; recruiting through social media, changing the application process, giving recruitment to the Judicial Appointments Committee, targeting specific groups and considering positive discrimination. The second, from the Policy Exchange, outlines a new role for justices of the peace (JPs) who would dispense justice from new police courts in a drive to speed up the justice system. Offenders would be punished on the spot, with magistrates sitting in police stations at peak times including evenings and Saturdays.59 Further changes to the legal system are proposed by the Secretary of State for Justice who is seeking to restrict the right to seek judicial review which is considered above.

   20   In October 2013 the Court of Appeal was televised for the first time with the aim of opening up the workings of the appeal courts and making the justice system more transparent. Judges are being trained for such developments. The United Kingdom Supreme Court has its own YouTube channel where recordings of cases and summaries of judgments are publicly available.

   


        Reflection questions

          
	                                1  What is the difference between law that derives from a statute and the common law? 

	                                2  What is the difference between a solicitor and a barrister?

	                                3  Look at the Glossary and identify those words with which you are not familiar. 



  






                                 Further exercises


      
	        Consider any situation you know of where a patient (almost) suffered harm as a result of a careless act by a professional and analyse the potential consequences as far as the civil and criminal courts, the FtPC and the employment tribunal are concerned. Refer to chapters 2, 3, 10 and 11 for more details.

	        Try to arrange a visit to one of the four arenas described here (Figure 1.2) or a coroner’s court (see chapter 28) and draw up a plan for the procedure that you witness.

	        With colleagues, choose any Article in the Convention on Human Rights (see the book’s website) that is relevant to your work and decide on the extent to which there are any infringements of that right. What action could you take?

	        If you work in Wales, Scotland or Northern Ireland, access the website of the relevant devolved assembly/parliament and obtain information on the statutes and regulations which have been enacted through their devolved powers.







                                                                    Chapter 2 Actions in the criminal courts and defences to criminal charges
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                     This chapter discusses


  
	        Initial stages of arrest and prosecution

	        Magistrates’ courts

	        Plea and Case Management Hearing

	        Crown Court proceedings

	        Elements of a crime

	        Cases of Beverley Allitt, Sister Salisbury, Nurse Patel and Nurse Amaro

	        Offence of ill-treatment or wilful neglect

	         Negligence as a crime

	        Administration of drug by epidural instead of intravenous injection

	         Defences

	        Criminal injuries compensation



  


                       Introduction


  In this chapter, we consider the course followed if criminal proceedings are brought against a nurse and the ways in which they could defend themselves. It must be emphasised that the burden is on the prosecution to establish the guilt of the accused beyond reasonable doubt. The accused still has a right of silence at all stages of the prosecution, but failure by the accused to answer questions or mention something they later rely on in court or failure to give evidence may allow adverse inferences to be drawn during the trial.
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                                                        Practical Dilemma 2.1 Theft


A discrepancy is found between the ward drug control records and the stock. An investigation is initiated and suspicion falls upon Staff Nurse Jarvis. The police are brought in and, after making their enquiries, they decide that Staff Nurse Jarvis should be charged with the offence of theft.


 A situation such as this involves several kinds of investigation. The NHS trust will be concerned to determine whether there are grounds to discipline and possibly eventually dismiss the staff nurse. The fact that the police are brought in does not mean that the NHS trust can abandon its own investigation, but clearly its enquiries should not conflict with those of the police. The NHS trust must allow the staff nurse to give a full explanation of what has occurred and she should be allowed a representative. Disciplinary proceedings by the employer are discussed in chapter 10. There is also the possibility of a hearing before the Fitness to Practise Committee (FtPC) of the Nursing and Midwifery Council (NMC) (see chapter 11), but this may well be postponed pending the outcome of the police investigations and criminal charges. Here we are concerned only with the criminal proceedings.

  


                       Initial stages of arrest and prosecution


                                                          The staff nurse may well be asked to accompany the police to the station (see Figure 2.1). A Code of Practice (C 2023), prepared under the Police and Criminal Evidence Act 1984, provides guidance on the detention, treatment and questioning of persons by police officers. It is intended to provide clear and workable guidelines for the police, while strengthening safeguards for the public at the same time. The Codes of Practice were most recently revised in 2023 and are available on the UK government website60.

  The Codes of Practice must be readily available at all police stations.  Code C2023 applies both to those who have been arrested and those who have voluntarily attended the police station. One of the most important safeguards is the right of the detained person to have access to free legal advice at the police station before and during any interview.

   25   The staff nurse may have been arrested before she is taken to the police station or she may be arrested there. In either case, she should be given a caution as soon as there are grounds to suspect her of the offence and before she is questioned about it for the purpose of obtaining evidence that may be given to a court in a prosecution. The caution should be given in the following terms: ‘You do not have to say anything but it may harm your defence if you do not mention when questioned something which you later rely on in court. Anything you do say may be given in evidence.’

                                                                         Figure 2.1 Initial stages of arrest and prosecution

[image: A flowchart illustrates the process of a police investigation. ]



                                                          Minor deviations may be a breach of the Code, but do not necessarily affect the fairness of the trial and make the evidence inadmissible under section 78 of the Police and Criminal Evidence Act 1984. The documentation that the police must retain is shown in Box 2.1. The Code sets out rules for the police in the interview. The usual procedure now is for the interview to be audio recorded and the guidelines and Code of Practice for audio recording should be followed. Visual recordings (which, unlike audio or secure digital recordings, are optional) can also be made digitally61.

   


                                                        Box 2.1 Documentation kept by the police


Custody records should be kept for each person who is brought to a police station under arrest or who is arrested at the police station after attending there voluntarily. They are entitled on request to be supplied with a copy when they leave the police station.


The information must be recorded as soon as practicable and should include the following:

          
	                                1. Grounds for a person’s detention.

	        2.  Detained person’s property. 

	                                3  Request made for a person to be informed and action taken; any letters or messages sent, calls made or visits received, and any refusal on the part of a person to have information about themselves or their whereabouts given to an outside enquirer. 

	                                4  Any request for legal advice and the action taken on it. 

	                                5  Replacement clothing and meals offered. 

	                                6  Medical examination by a police surgeon, or request for one and the arrangements made; any medication the detained person is on. 

	                                7  An interview record should record:                                        
	                                •  the times at which the detained person is not in the custody of the custody officer and why, and the reason for any refusal to deliver them out of that custody 

	                                • any intoxicating liquor supplied to a detained person 

	                                • any decision to delay a break in an interview 

	                                •  a written record of the interview (unless tape-recorded) signed by the detained person as correct.





	                                8  Any action taken to call an interpreter and any agreement to be interviewed in the absence of an interpreter. 

	                                9  Grounds for and the extent of any delay in conducting a review. 

	                                10  Anything a detained person says when charged, any questions put after the charge and answers given relating to the offence shall be contemporaneously recorded in full on the forms provided and the record signed by the detained person.  

	                                 11  Details of any intimate or strip search: which parts were searched, by whom, who was present, reasons and the result. 

	                                12  Grounds for any action in delaying the notification of an arrest or allowing access to legal advice.



  


   26   When the officer considers that there is sufficient evidence to prosecute a detained person, they should be brought without delay before the custody officer, who will then be responsible for considering whether or not they should be charged. A further caution must then be given. In addition, a written notice should be given showing the particulars of the offence with which they are charged and including the name of the officer in the case, their police station and a reference number for the case. Questions relating to an offence may not be put to a person after they have been charged with that offence or after they have been informed that they may be prosecuted for it, unless they are necessary to prevent or minimise harm or loss to some other person or to the public, to clear up an ambiguity in a previous answer or statement or where it is in the interests of justice that they should have an opportunity to comment on some fresh information. Before these additional questions are put, the accused must be given another caution. Annex D to Code C2023 gives rules on written statements given under caution.

                                                          The Criminal Justice Act 2003 has introduced the power of a constable, investigating officer or person authorised by a relevant prosecutor to give a conditional caution provided five requirements are satisfied: evidence the offender has committed the offence; there is sufficient evidence to charge the person and a conditional caution should be given; the offender admits the offence; the effect of the conditional caution is explained; and the offender signs a document setting out specified details. The Secretary of State was required to prepare a Code of Practice in relation to conditional cautions covering specified topics (CJA 2003 ss. 22–25). It is accessible on the Crown Prosecution Service website.62





                                 Role of the Crown Prosecution Service



                                                                                                        Since the introduction of the Crown Prosecution Service (CPS), the responsibility for the conduct of most criminal proceedings is on the CPS, the head of which is the Director of Public Prosecutions (DPP), who acts under the Attorney General. They have the responsibility of instituting criminal proceedings and appearing for the prosecution. Victims are now able to appeal in specified circumstances when the Crown Prosecution Service decides not to pursue suspects.63 This follows a Court of Appeal ruling in a case in 2007 where the CPS decided not to bring sexual assault charges. The decision was reversed in 2011 and Christopher Killick was jailed for three and a half years.64 To prevent the CPS being swamped by appeals, strict criteria apply to the right to appeal including a requirement to show that the decision not to prosecute was wrong and needs to be reversed to maintain public confidence.





               27                        Magistrates’ courts


                                                                                                          If the staff nurse is charged with the offence of theft, she would probably be given police bail and told to appear at a magistrates’ court. Almost all criminal cases begin in a magistrates’ court and 98 per cent are dealt with completely there. The remaining cases go before the Crown Court before judge and jury. Revised criminal procedure rules for the criminal courts came into force in 201565 and are regularly updated.66 They are comparable to the Civil Procedure Rules (see chapter 6) and, like the Civil Procedure Rules, set an overriding objective which is shown in Box 2.2 and give the courts case management powers.

   


                                                        Box 2.2 Overriding objective of criminal court from the Criminal Procedure Rules 2015


                                1.1

          
	        (1)  The overriding objective of this new code is that criminal cases be dealt with justly.

	        (2)  Dealing with a criminal case justly includes—                                        
	                                (a) acquitting the innocent and convicting the guilty;

	                                (b) dealing with the prosecution and the defence fairly;

	                                (c) recognising the rights of a defendant, particularly those under Article 6 of the European Convention on Human Rights;

	                                (d) respecting the interests of witnesses, victims and jurors and keeping them informed of the progress of the case;

	                                (e) dealing with the case efficiently and expeditiously;

	                                (f) ensuring that appropriate information is available to the court when bail and sentence are considered; and

	                                (g) dealing with the case in ways that take into account—                                        
	                                (i) the gravity of the offence alleged,

	                                (ii) the complexity of what is in issue,

	                                 (iii) the severity of the consequences for the defendant and others affected, and

	                                 (iv)  the needs of other cases.











  


                                                          Participants in the conduct of a criminal case must prepare and conduct the case in accordance with the overriding objective and comply with procedure rules, practice directions  and directions made by the court and inform the court if there is any significant failure to take any procedural step required by the rules, and so on.

  Indictable-only offences can be heard only before a judge and jury in the Crown Court, summary offences can be heard only by magistrates, but many offences are triable either way. Box 2.3 shows the classification of the offences and Box 2.4 shows the course of a hearing.

   28    


                                                        Box 2.3 Classification of offences

          
	        Offences triable only on indictment (i.e. by judge and jury): murder; genocide; infanticide; causing death by reckless driving; robbery; treason; wounding with intent; and many others. 

	                                 Offences triable only summarily (i.e. by magistrates): drunk and disorderly; careless driving; assault on police; and other offences set down by statute, such as the Road Traffic Act 1972 and Schedule 1 of the Criminal Law Act 1977. 

	        Offences triable either way (by judge and jury or by magistrates) – case can be heard by magistrates in summary trial or on indictment in the Crown Court. Offences include: theft; handling, obtaining property or pecuniary advantage by deception; assault occasioning actual bodily harm. 



  


   


                                                        Box 2.4 Course of a hearing in a magistrates’ court


                                 The magistrates’ courts hear:   

          
	        (a) offences that are triable only as summary offences, e.g. careless driving

	        (b) offences that are triable either way.




                                 Hearing  

          
	                                1 Plea:

	        a plea of guilty must be unequivocal 

	        a plea of guilty may be made by post, but only to summary non-imprisonable offences.



          
	                                2 Summary trial where the defendant pleads not guilty:

	        A Prosecution:                                         
	                                1 Opening speech by prosecution lawyer

	                                                                                2 Examination in chief of prosecution witnesses

	                                3 Cross-examination by defence

	                                4 Re-examination by prosecution lawyer.





	        B Submission by defence of no case to answer (if appropriate). Prosecution have   the right to reply and magistrates determine the question.

	        C  Defence case:                                        
	                                                        1 Defendant can remain silent or give evidence. (The court may in certain circumstances draw adverse inferences from silence.)            


	                                                        2 Defence witnesses are called and can be cross-examined by the prosecution.            


	                                3 Defence lawyer addresses the magistrates and the prosecution lawyer can  make a closing speech. a plea of guilty must be unequivocal





	        D The finding: the magistrates determine the guilt or innocence and determine the   sentence if a guilty verdict and if they feel their powers are adequate. 



  


   29   When the staff nurse is brought before the magistrates she will be asked to indicate a plea. If she indicates a plea of guilty to the summary offence, she will be sentenced by the magistrates. If she pleads not guilty, she will be tried by the magistrates.

                                                          If she is charged with an offence that is triable either way (i.e. as a summary offence before the magistrates or on indictment by a judge and jury) and she indicates a plea of guilty, then the magistrates will decide whether she should be sentenced by them; if they consider their powers are inadequate, they may then commit (committal proceedings) her to the Crown Court for sentencing. If she indicates that she intends to plead not guilty or declines to indicate a plea, the magistrate will then decide whether the trial should be before them or whether the case should be allocated to the Crown Court for trial. If the magistrates decide the case is suitable for trial before them, the defendant will be asked to consent to that procedure. The defendant has the right at that stage to elect trial by judge and jury at the Crown Court. Under the Criminal Justice Act 2003, magistrates can give an indication, if the accused were to plead guilty, of whether a custodial sentence would be imposed.





                                 Plea and Case Management Hearing



If, by the same token, Staff Nurse Jarvis elects to have the case heard in the Crown Court, the case will be referred directly to the Crown Court where a date for the Plea and Case Management Hearing (PCMH) will be agreed. Indictable-only cases are transferred to the Crown Court immediately (i.e. at first appearance before the magistrates), and sometimes before witness statements are taken. At this preliminary hearing, a timetable will be set for the service of the prosecution evidence, service of defence statements and a date for the Plea and Case Management Hearing (Criminal Justice Act 2003, schedule 3).





                                   Crown Court proceedings


  Let us assume that Staff Nurse Jarvis’s case is to appear in the Crown Court for trial, since it is an offence which is triable either way. (If she had been charged with an indictable-only offence, the case would have been transferred to the Crown Court.) The procedure followed is shown in Box 2.5. Changes have been made regarding the right to challenge the jury (see Box 2.6). Once the jury have been sworn in, the hearing follows the same path as that in a magistrates’ court, but only counsel or a solicitor-advocate can represent the accused before the court, and a barrister may therefore have been briefed by Staff Nurse Jarvis’s solicitor.
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OEBPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));







OEBPS/js/script.js
let stylesheet_name = document.querySelector("link[rel='stylesheet']").getAttribute("href").replace("../css/", "")
let question_action_css = ["CANADA_Student-Theme.css", "CANADA_Teacher-Theme.css"]
let question_action = question_action_css.includes(stylesheet_name) ? true : false;
let ShowHideAction_Elements = document.querySelectorAll('.divWidgetShowHide')
let stackedItem_Elements = document.querySelectorAll('.stackitem')
ShowHideAction_Elements.forEach(element => {
    let hide_element = element.querySelector('.divWidgetShowHideAnswerText')
    if (question_action == true) {
        let action_button = element.querySelector('.divWidgetShowHideQuestionText')
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            action_button.classList.toggle("active")    
        });
    }
    else {
        let hide_button_content = element.querySelector('.divWidgetHideActionText')
        let show_button_content = element.querySelector('.divWidgetShowActionText')
        let old_show_button_content = element.querySelector('.divWidgetShowHideActionText')
        let action_button = Object.assign(document.createElement('div'), {className: 'showButton' });
        element.appendChild(action_button)
        action_button.innerHTML = old_show_button_content ? old_show_button_content.innerHTML : action_button.innerHTML = show_button_content.innerHTML
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            hide_element.classList.toggle('active')
            action_button.classList.toggle('active')
            if (old_show_button_content) {
                action_button.innerHTML = hide_element.classList.contains('active') ? "Hide" : old_show_button_content.innerHTML
            }
            else {
                action_button.innerHTML = hide_element.classList.contains('active') ? hide_button_content.innerHTML : show_button_content.innerHTML
            }
        });
    }
});

stackedItem_Elements.forEach(element => {
    let stack_title = element.querySelector(".stackTitle")
    let stack_container = element.querySelector(".stackContainer")
    stack_title.addEventListener("click", () => {
        stack_container.style.height = stack_container.style.height === 'auto' ? '0' : 'auto';
        element.classList.toggle("open")
        });
});
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