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Preface to the fifth edition



This is the third edition of Pettet, Lowry & Reisberg’s Company Law since the passing of Ben Pettet in 2005 and the first since John Lowry has retired. We thought it would be fitting to acknowledge John’s immense contribution to corporate law scholarship generally, and this text in particular, by adding his name to the title. As with the previous edition, we continue to carry forward the emphasis he placed on financial markets law and corporate finance not as mere bolt-on topics to company law, but as integral parts of the whole.

Given the last edition was published over five years ago and fundamental legislative changes have occurred across the board since then, the exercise of updating this new edition was not an easy one. In preparing it we have tried to respond to this challenge by including the most significant changes and by bringing the reader up to date with the policy implications of these in the wider context. For example, Chapters 16 and 18 discuss the statutory objectives of the Financial Services Act 2012, the Banking Reform Act 2013 and the Bank of England and Financial Services Act 2016. The first two are the major pieces of legislation that the Government has taken through Parliament to fundamentally reform the financial sector, given it was found to be lacking in effectiveness. The new Directive on Markets in Financial Instruments and the new Regulation on Markets in Financial Instruments, commonly referred to as ‘MiFIDII’ and ‘MiFIR’, are likewise considered.

Chapter 9 is a new addition to the text, exploring the specific duties to which directors are subject (with Chapter 8 providing a detailed examination of directors’ general duties). Chapter 10 brings the reader up to date with several major consultations relating to corporate governance which were published in the UK in 2015–2017, the current version of the UK Corporate Governance Code, and there is an illuminating discussion of the new proposed revised Code. Chapter 11 includes discussion of new double derivative action cases as well as new derivative suit cases in other jurisdictions.

There is an in-depth analysis of the new regulatory framework of Credit Rating Agencies (‘CRAs’) in Chapter 17, focused on enhancing competition in the credit rating market and including rules aimed at reducing over-reliance on credit ratings. The regulatory technical standards introduced by the European Commission to strengthened regulatory control of CRAs are likewise examined, as well as recent policy studies conducted by the International Organization of Securities Commissions, the European Commission and the European Securities and Markets Authority.

Chapter 18 deals with important new case law on the Financial Services and Markets Act 2000 (‘FSMA 2000’) and the recent decision of the Supreme Court in Asset Land. The new Prospectus Regulation 2017 and the very recent review of the UK listing regime are both analysed in Chapter 19, and there is an in-depth analysis in Chapter 20 of the new EU Market Abuse Regulation (‘MAR’) and a number of new insider dealing cases. Chapters 22 and 23 (insolvency and directors’ disqualification respectively) address the important changes that have been made to enhance the company insolvency regime, supported by a robust but fair disqualification procedure. In particular, these chapters look at the changes introduced by the Small Business, Enterprise and Employment Act 2015, the recommendations of the Graham Report and the Insolvency (England and Wales) Rules 2016.

As ever, we owe a debt of gratitude to a number of research assistants: Peter O’Loughlin, Eleanore Hickman who in 2016 reviewed a number of chapters, and Francisco de la Pena, who picked up from there and completed the task. Arad Reisberg thanks, in particular, his students at UCL and Brunel Law School, Dan Prentice and Brian Halliday. Anna Donovan thanks, in particular, her students at UCL, Marc Moore, Jonathan Donovan and Jean and David Pope. Anna wishes to make special mention to Freya Pope, Alba Zunino and Benjamin Ruddlesden. We also thank everyone at Pearson for their forbearance.

Arad Reisberg and Anna Donovan

January 2018








Preface to the first edition



In writing this book I have three aims. The first is to move the subject of company law closer to what is usually called securities regulation (or capital markets law). I have become ever more convinced in recent years that one cannot understand company law from a practical or theoretical angle without a clear perception of the principles and aims of securities regulation. As an academic and practical subject, company law needs to include securities regulation, and I have tried to demonstrate that in this work.

My second purpose is to provide a lively and thought-provoking analysis of the main legal rules of company law. Readers will find that I have departed somewhat from the list of topics often contained in company law texts, and so some areas have a much lower profile in this book than they have received elsewhere. It has also been necessary to vary the depth of coverage in order for the book to remain short enough for it to claim to be a student textbook. On the other hand, I have given special attention to areas which I have seen students struggle with over the years, and in some chapters I have picked on the facts of seminal cases, or constructed examples, which have then been used to illustrate at length the ideas which I have wished to convey. As far as I am able, and where relevant, I have tried to present the rules in the social and practical context in which they operate, both as a means of making the subject of more interest and to enhance understanding.

My third aim is to give an account of, and assessment of, the important theoretical or jurisprudential issues which are current in this field, with a view to enabling the reader to develop views on the appropriate direction of future reforms. In this regard, it is an exciting time to be considering company law reform, because the DTI’s Company Law Review is currently questioning the rationale of many areas, and because a substantially new system of securities regulation is coming into being as a result of the passing of the Financial Services and Markets Act 2000. Also, national and international scholarship on fundamental theoretical issues has continued unabated into the new millennium, spurred both by scholarly interest and by the competitive pressures between different systems of company law created by the global market for capital.

This book is arranged in six Parts: Foundation and Theory, The Constitution of the Company, Corporate Governance, Corporate Finance Law, Securities Regulation, Insolvency and Liquidation. An explanation of the contents of these Parts and the reasons for organising the book in this way are set out in Chapter 1. It has of course been necessary to draw a line under the inclusion of material, and I have endeavoured to present the law and developments as they stand at 1 August 2000. With respect to the Financial Services and Markets Act 2000, the account assumes that the Act is in force, which is very likely to be the case by the time this book is published. As regards my very occasional references to the secondary legislation in that area, I have written on the basis of the draft orders and made this clear in the footnotes, since the finalised versions are unlikely to be available before about autumn 2001. This book has its own companion website and the reader will find on it material which supports the book: http://www.mylawchamber.co.uk/pettet.

I wish to thank Professor Roger Rideout and the other editors, for first encouraging me to write a text on company law, so many years ago, and Pearson Education Ltd for their patience in waiting for it; also Pat Bond, of Pearson Education, who has been a pleasure to work with and a source of helpful advice. Credit is also due to Pearson Education’s efficient production team, in particular Anita Atkinson, Kathryn Swift and Sarah Phillipson. I owe much to a generation of students for their enthusiastic criticism and probing of some of my ideas, and of course the debt of any author to past and present scholars and lawyers in the field is immense. In this regard I wish to record special thanks to Guido Ferrarini, Jim Fishman, David Sugarman, Jim Wickenden and others, who have read and commented on some of the material in draft form. Needless to say, the responsibility for the views expressed here and for errors and omissions remains mine, and mine alone.

This book is dedicated to my wife, Corry, and to my children, Emily, Roland and Florence, in grateful recognition of their loving support and encouragement in the years I was writing, particularly during that lost summer of 2000.

Ben Pettet

Faculty of Laws

University College London

September 2000








Foreword to the fourth edition



Writing a book on Company Law at this juncture in the development of the subject is a daunting undertaking. There is the Companies Act 2006, the largest statute on the statute book, 1300 sections and 16 schedules (with of course the supporting secondary legislation). The satellite legislation (if it may be called that) the Financial Services and Markets Act 2000 and the Insolvency Act 1986 also, as this text shows, cast a long shadow over the subject. Added to this, the volume of reported case law has developed dramatically. A small, but important example of this, is the Company Directors Disqualification Act 1986 which has resulted in a number of important decisions having a direct bearing on the substantive duties of directors. John Lowry and Arad Reisberg rise more than admirably to the task of assimilating, explaining and analysing this vast corpus of legal material. The text is pellucidly clear, analytically précis, judicious in its balance in dealing with the various topics, comprehensive, and always cognisant of the policy issues. The contributors have done justice to the legacy of Pettet’s previous editions.

Professor Dan Prentice,

Oxford, UCL and Erskine Chambers

December 2008

Dan Prentice held the Allen & Overy Professorship of Corporate Law at the Faculty of Law, University of Oxford, providing leadership in teaching and research at the highest level in the law governing corporate associations. Professor Prentice has been teaching Company Law, Corporate Insolvency and Corporate Finance; he combines this with a mainly advisory practice at Erskine Chambers. He is a member of both the Law Society’s Committee on Company Law and the Law Society’s Committee on Insolvency Law.
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Foundation and theory











Chapter 1






The nature of company law




1.1 Preliminary

At the heart of the UK capitalist system, the free market economy, lies company law. Its web of rules establishes the parameters within which the process of bringing together and organising the factors of production can take place. Company law does this by setting up or regulating two environments: the company, which is the organisational structure within which the production takes place, and the capital market through which the money is raised to finance the production process.

In the capital market, people will supply the company with its capital by taking up securities when the company issues them. These will usually be either share capital or debt. The securities will give the holders claims against the company. In the case of shares, it will usually give rights to assets remaining in a future liquidation after the holders of debt securities and other creditors have been paid; they are residual rights. The shareholders will also usually have the right to elect the managers of the company, the board of directors. These managers will buy in the factors of production, consisting of assets and labour. The company will then exchange the goods and/or services which it produces in return for money or other assets. If over a period of time the company receives more back from its activities than it has received from those who have supplied capital, then wealth will have been created for the shareholders. This wealth will usually find its way back to the shareholders either by way of small periodic payments called ‘dividends’ and/or by a rise in the share price on the market reflecting the fact that the company’s assets have increased. Alternatively, though rarely, it may be distributed to the shareholders in a liquidation. More usually, a liquidation marks the end of the company’s useful life as a business organisation and will be an insolvent liquidation where the assets are insufficient to pay the creditors all that they are owed.

This analysis relates to what in this text will be described as the ‘dispersed-ownership’ company, which is a company where its shares are widely held by the public, and where the management have a relatively small or insignificant shareholding, leading to some degree of what is often called ‘separation of ownership and control’. Such companies exhibit very different characteristics and face very different problems from companies which in this text will be described as ‘small closely-held’ companies, where the managers own all or most of the shares and where there is no substantial separation of ownership and control.1





1.2 Rationale, abstract and agenda


The first Part of this text, ‘Foundation and theory’, introduces some of the main doctrines of company law, and explores past and current theoretical and practical challenges and the way attempts are being made to resolve them. Company law draws various technical distinctions between different types of companies and there are various types of business vehicle in existence, but the focus of the subject can initially be narrowed down to a consideration of public and private companies limited by shares and created by registration.2 Companies are treated by the law as having legal personality, as being separate from the shareholders, which means, for instance, that the company, and not the shareholders, is the owner of its property. In most situations there is a related doctrine of limited liability, under which the maximum amount which the shareholders stand to lose is the amount which they have invested or agreed to invest. Thus, if the company goes into insolvent liquidation, the shareholders will not be required to make good the shortfall. The doctrine of limited liability has many effects but in particular it plays an important role in enabling companies to raise capital from the public because it enables individuals to invest small amounts in the shares of a company without risking personal insolvency if the company goes into insolvent liquidation.3 Jurisprudential writings on company law have produced a rich body of legal theory which both seeks to describe the impact produced by the operation of the rules of company law and to prescribe what those rules should be. Of particular current interest is the impact of economic analysis of law and the continuing challenges of stakeholder company law.4 The Company Law Review, under the auspices of the Department for Business, Energy & Industrial Strategy (hereafter referred to as DBEIS, formerly the Department of Trade and Industry (DTI)), has undertaken a comprehensive investigation into the purposes and effectiveness of company law. The results of this prolonged process led to what is the longest statute in the history of Parliament: the Companies Act 2006 (CA 2006).5

‘The constitution of the company’ is the subject of Part II of this text, dealing with the ways in which provisions in the constitution of the company affect the contractual rights of various persons dealing with it, and broadly, the way in which functions are divided among the shareholders and directors. The statutory parts of the constitution of a company permit shareholders to entrench rights subject to alteration by prescribed statutory procedures designed to produce a system of checks and balances. Additionally, by means of contractual arrangements called ‘shareholder agreements’, it is sometimes possible to entrench rights and make detailed provision for an almost unlimited variety of contingencies.6 The constitution normally vests the power to manage the business of the company in the board of directors, although subject to interference by the shareholders in certain circumstances. Historically, under what is termed the ultra vires doctrine, the powers of the company have been limited by the constitution with the result that acts beyond those powers have been regarded as ineffective; this has been curtailed by statute but still continues to give rise to analytical difficulties if the powers of the directors to bind the company are similarly limited.7 The related question of how a company enters into contractual relations with other legal persons is largely determined by the law of agency. In company law, the area has been made unnecessarily obscure by the development of a doctrine known as the ‘indoor management rule’ and by the effect of limitations on the powers of directors and other agents contained in the constitution.8

‘Corporate governance’ is dealt with in Part III of the book. The term corporate governance denotes the system by which the company is controlled and governed, but in dispersed-ownership companies it carries the additional connotation that the managers will need to be controlled, otherwise they will be likely to pursue their own interests. So, broadly, it involves an analysis of the ways in which the law seeks to align the interests of the managers with those of the shareholders. The relationship between the board of directors and the shareholders is largely delineated by the provisions in the legislation regulating the calling of meetings and passing of resolutions which are supplemented by provisions contained in the constitution of the company. In dispersed-ownership companies, the realities of the situation make it difficult for the meeting structure to be an effective control mechanism.9 As a primary alignment mechanism, the law casts duties of care and skill on directors and fiduciary duties of good faith. However, these duties are owed to the company, rather than the shareholders as individuals, which by reason of case law makes litigation for breach of them difficult.10 Other constraints on directors’ powers come about by provisions which enable the shareholders to dismiss the directors, and by statutory provisions which seek to enforce fair dealing by directors and so restrict the extent to which directors are able to benefit from transactions with the company. Also relevant here are rules which require disclosure of financial and other information.11 Insufficiencies in corporate governance mechanisms have resulted in the appearance of codes of corporate governance, supplementing the legal requirements and relying on elements of self-regulation for compliance.12 Litigation by shareholders is a last resort and historically the common law has discouraged it, in particular by developing doctrines which restrict the standing of shareholders to bring proceedings.13 It appears that the recent statutory developments have not, in practice, resulted in material changes in this respect. By comparison, the fairly recent development of litigation based on standing given by the Companies Act 2006 (and its immediate predecessor) to redress conduct which is ‘unfairly prejudicial’ has resulted in very significant developments in the remedies available to shareholders. However, the increased possibility of litigating matters has, not surprisingly, been of little interest to shareholders in dispersed-ownership companies who have little economic incentive to fight issues of principle through the courts and who will normally ‘exit’ by sale on the market.14

‘Corporate finance law’ is the subject of Part IV. This is concerned with basic doctrines of corporate finance and the techniques by which companies raise capital as well as the rules which apply to restrict the situations in which the capital raised can be returned to the shareholders. Techniques of corporate finance range from the entrepreneur using his savings to subscribe for shares in his newly formed business, through to venture capital, and on to an initial public offering and flotation on the Stock Exchange. These and other techniques are made possible by the ability of the company to issue shares and to borrow in various ways.15 Company law has developed a doctrine of nominal value of shares under which the share is given a fixed value at the time of its issue and it retains that nominal value even though the actual market value may later have changed. From this concept rules have been developed which govern the payment for shares when issued. Subsequently, the company comes under restrictions, known as the doctrine of maintenance of capital, regulating how and when it can return capital to the shareholders and related matters.16 A particular problem developed early in the last century in which a company’s assets were used to enable a syndicate to purchase the shares in it. This led to legislation to prohibit what became known as financial assistance for the acquisition of shares. The legislation and related case law have raised problems ever since.17

‘Securities regulation’ is covered in Part V of this text and its inclusion in a text on company law is probably the most controversial topic considered here. Securities regulation, or as it is sometimes called, ‘capital markets law’, is often thought to be a discrete field, separate and distinct from company law. Culturally it seems different: the state has a high profile through the presence of a powerful regulatory authority as opposed to the often permissive nature of company law rules and low profile presence of the state. It seems more part of public law, and alien to the mainly private law feel of company law with its emphasis on entrepreneurs and common law concepts of property and contract. And yet investor protection has been a major theme of company law texts for many years and company law books almost invariably give some coverage to some of the central areas of securities regulation, such as takeovers, insider dealing and public offerings of shares, but it is usually approached from the perspective of the managers and others trying to get a result, by carrying out the takeover or, for instance, getting through the regulatory hurdles involved in a public offering. Part of the reason for this approach perhaps lies in the fact that the UK has only had a comprehensive system of securities regulation since 1986 and the challenge, as to whether securities regulation should be seen as an indispensable part of the overall picture of what we call company law, is a relatively new one. But there is an important theoretical reason as to why securities regulation/capital markets law is part of company law.18 A traditional analysis of the human participants in a company involves seeing it as comprised of the directors and the shareholders. They are both ‘in’ the company, in the sense of being indispensable to its functioning in the manner prescribed by the companies legislation, even if those functions are carried out by the same people. Historically, the legislation contemplates the running of the company through meetings in which people will be present in the room, either in shareholder meetings, voting to elect or remove directors, or in board meetings as directors. It perhaps draws on the concepts of government from the Ancient World in which all the involved parties can and will turn up at a meeting, albeit a large one. Lastly, the shareholders are ‘in’ the company in the sense that they are committed to it emotionally and financially, and if it is not running properly they will often want to litigate, as the exponential growth in often bitterly contested shareholder litigation in recent decades testifies. Thus, securities regulation, with its emphasis on what happens on capital markets, seems to be outside company law. The shareholders are clearly ‘in’ the company. But this picture of being bound up with the company in all these ways and so ‘in’ the company is only true of the small closely-held company. In dispersed-ownership companies, it is a mistaken analysis to regard the shareholders as being ‘in’ the company in any of the above senses. Typically in dispersed-ownership companies shareholders will not vote; there is little point since their relatively small overall stake (perhaps 1%) will give them very little influence over any outcome. If they do vote, it will usually be by filling in a proxy form; they will not be ‘in’ the meeting listening to arguments and explanation. Nor will they be sufficiently committed to the company’s fortunes, either financially or emotionally, to want to litigate disputes. If they do not like what seems to be happening in the company they will ‘exit’ by selling their shares on a liquid market, and reinvest in something else. So if the shareholders in dispersed-ownership companies are not ‘in’ the company, then where are they? They are in the market. But we obviously have to study their position. It cannot be left out – as not really part of ‘company law’; the rights and concerns and position of shareholders of dispersed-ownership companies are part of company law. And so, if we are to get a proper perspective of these matters, and the way the law protects their position, it is necessary to study that part of company law which is called ‘securities regulation’ or ‘capital markets law’.19

Policy and theory in securities regulation differs from traditional company law theory in a number of respects. The most striking feature is perhaps the cultural differences which arise from the high profile role of the state, making its pervasive presence felt through the agency of the regulator. The main goal of securities regulation is investor protection and much of the policy and theoretical writing is concerned with the different techniques employed by the regulator to achieve an adequate level of protection on the one hand, but on the other, to ensure that the financial services industry, or parts of it, are not made uncompetitive by overheavy regulation.20 The legislation sets up a comprehensive system under which people offering financial services are usually required to seek authorisation from the regulator, the Financial Conduct Authority (FCA).21 Authorisation will bring with it responsibilities to comply with detailed rules regulating how their business is to be carried out.22 During the last decade or so, the activities of credit rating agencies (CRAs) have come under scrutiny. This is, in many ways, a reflection of the prominent role these agencies play in the capital/securities markets.23 Their emergence has been driven partly by new debt issues and the advent of new structured finance products. As a consequence of the global financial crisis, CRAs have been subject to fierce criticism, particularly in the US, for failing to assess adequately the risk associated with securities backed by sub-prime mortgages.24 When shares are offered to the public, there is a high risk of fraud if the offer documents are not carefully regulated. Thus, one of the oldest forms of securities regulation is the requirement for adequate disclosure of information about the issuer and the securities in a prospectus.25 Insider dealing broadly involves the use of inside information by a party to a transaction on a stock exchange which the other party does not have and which enables him to make a profit or avoid a loss. Although the matter is not entirely free from controversy, it has long been felt by regulatory authorities that insider dealing damages investor confidence in markets and for this reason, and others, it falls to be regulated along with other forms of market abuse.26 Hostile takeovers can easily produce unfairness for shareholders of the target company and for this reason takeovers are subjected to timetable requirements and many other rules designed to ensure that the shareholders are treated equally.27

‘Insolvency and liquidation’ is the final Part. It contains a brief account of the processes which are available to deal with corporate insolvency and winding up generally. The legislation contains complex procedures for the winding up of solvent and insolvent companies and eventual dissolution of the corporate entity.28 A remarkable feature of company law has been its development of a facility for expulsion of directors from its world, the corporate world. In the last two decades, there have probably been more reported cases on disqualification of directors than any other single aspect of company law. Whether the law has got the balance right between protecting the public from abuses of limited liability and not creating unnecessary deterrents to enterprise is open to question.29




1.3 Scope of this work

It is clear that this text marks out a conceptually broader field than usual for core company law. On the other hand, it is possible to exaggerate the practical effect of this. Most company law texts will usually give some attention to most of the main areas of securities regulation, insider dealing, public offerings of shares and takeovers. This text differs, since in doing this it places the emphasis on the regulatory aspect of these areas, and sets them in the context of the policy and theory of securities regulation. More generally, in order for the textto remain short enough to claim to be one for use by students, it has been necessary to vary the depth of coverage. It is felt that this is preferable to an artificial restriction of a subject area which for good theoretical and practical reasons needs to be seen as a unified whole. Even so, the text leaves out altogether a whole range of subjects which undoubtedly affect the way companies are structured and how they go about their business; among these are revenue law, competition law, environmental law, health and safety law, labour law and consumer law. It is not felt that these areas can be covered in sufficient depth to be meaningful, and they are best left to specialist texts. Although this work is primarily for the student market, it is hoped that practitioners will also find it of use and interest.




1.4 The genesis of company law

English company law is mainly concerned with the creation and operation of registered companies, that is, companies with separate legal personality created by the process of registering them with the Registrar of Companies under the Companies Act 2006. This facility of creating companies simply by registration has been available in England since the Joint Stock Companies Act 1844.

Prior to that time companies were created by Royal Charter (a special authorisation from the Crown) or by a special Act of Parliament. These forms of company became common in the sixteenth century and were called ‘joint stock’ companies because the members of it contributed merchandise or money, and the company traded with the outside world as an entity distinct from the members. At first these companies were colonial companies, formed mainly to open up trade with new colonies, but by the late seventeenth century most of the new companies were created for domestic enterprises. At this time, there was also considerable growth in the numbers of large partnerships which were using various legal devices to make them as much like the chartered and statutory companies as possible. In the early eighteenth century, there were many speculative flotations of various types of company and a stock market collapse. This reached a climax in 1720 when the share price of the South Sea Company collapsed; this event was known as the South Sea ‘Bubble’ because once it burst, there was nothing (no assets) there. Legislation was then passed which was designed to prevent the large partnerships from acting as though they were companies. Known as the Bubble Act, it was not repealed until 1825, by which time it had been realised that it was economically desirable to permit the easy creation of companies. It also soon became necessary to clarify the status of the many partnerships which had now begun to flourish. In England, legislation in 1844 permitted incorporation by registration for the first time and limited liability was made available in 1855. These provisions were then re-enacted in the Joint Stock Companies Act 1856. In 1862 this and other subsequent legislation was consolidated in the Companies Act 1862. Thereafter, the growth of company law followed a pattern which continues to the present day. In the years following a consolidating Act more reforms are conceived, either as a result of an inquiry into company law by an expert outside committee appointed by the government department responsible for companies, now called the Department for Business, Energy & Industrial Strategy (DBEIS, , formerly the Department of Trade and Industry or DTI), or, as is more common these days, as a result of policy decided by the DBEIS itself. The proposed reforms then become legislation and after many years of this process, another consolidating Act was passed and for a few years thereafter all the statutory material on company law was available in one consolidated Act. A distinguishing feature of the Companies Act 2006, however, is that its reforms do not stop at merely consolidating previous companies’ legislation.30

The facility of creating companies by registration was widely used in the second half of the nineteenth century not only by those wishing to operate a large company with an offer of shares to the public, but also by many who ran small businesses either as single traders or in partnership who now wanted the advantages of limited liability and the corporate form. Partnership law ceased to be the focus of concern by the legislature and, following the Partnership Act 1890 and the Limited Partnership Act 1907 (both of which are currently in force), there was little interest by the legislature in the subject31 until the closing years of the twentieth century, when it became clear that a new business vehicle combining aspects of partnership law with company law might be desirable. In due course the Limited Liability Partnerships Act 2000 was passed.32




1.5 The present companies legislation

The present primary legislation relating to companies is the Companies Act 2006. This is both a reforming and a consolidating statute and was brought into force in phases. This began in January 2007 and ended in October 2009. In 1986 a consolidation of insolvency law into the Insolvency Act 1986,33 which now includes the law on all company liquidations (not just insolvent ones as the Act’s name might suggest), led to a repeal of those parts of the Companies Act 1985 which had dealt with company liquidations. Also in 1986 was the Company Directors Disqualification Act into which was consolidated the various scattered provisions relating to the disqualification of directors. Companies were further affected by the Financial Services Act 1986 which amended, repealed and replaced various parts of the Companies Act 1985.34 Then three years later the Companies Act 1989 was passed, some of which still stands on its own and other parts of which amended earlier legislation which, subsequently, were repealed. Subsequently, the Financial Services and Markets Act 2000 completely restructured the securities regulation aspects of company law and so replaced the Financial Services Act 1986.35 Thus there is no effective consolidation at the present day. The legislation on company law is spread out between various statutes, not to mention the mass of statutory instruments which the main Acts have spawned. Nevertheless, in a broad sense, the basic Act is the Companies Act 2006.36 References in this text will be to sections in this Act, unless the context makes it clear that some other statute is intended. It will be seen that in addition to copious statute law, case law features in many areas of company law, either as interpretation or application of statutory provisions, or as a result of remedies given in the statutes, or, some areas, entirely independently of statute. Unless otherwise stated or clear from the context, the law described in this text is the English law.37




1.6 European community legislation


A The harmonisation programme38


As part of the process of creating the common market with free movement of goods, persons, services and capital, the European Community has felt it necessary to attempt to coordinate the laws affecting companies in the various member states. There is to be approximation of laws, not in the sense of making them exactly the same, but similar in their main characteristics, making the safeguards for members and others ‘equivalent throughout the Community’.39 The company law40 harmonisation policy is based on the EC Treaty, art. 44 (2) (g). The usual pattern has been for the European Commission to make proposals for Directives41 which, after various subsequent stages, are finally adopted by the Council of Ministers and the European Parliament. Unlike a Regulation, which automatically becomes law in the member states, a Directive is usually a set of principles42 which the individual member states are required to enact into their own law, making whatever adaptations are necessary to key it in with their domestic law. The Directives are to be binding only as to the result to be achieved. In some limited circumstances, they do have direct effect on the domestic law of the member states. It has been made clear that a national court which hears a case falling within the scope of an EC Directive is required to interpret its national law in the light of the wording and purpose of that Directive.43





B The company law programme: UK implementation

The UK entered the European Community by the European Communities Act 1972. Section 9 of the 1972 Act was an attempt to translate into UK law the relevant provisions of the First Company Law Directive.44 The main changes necessary in the UK related to doctrines under which persons dealing with companies could find themselves unable to enforce the contracts they had entered into, by virtue of being given ‘constructive notice’ of constitutional limitations on the power of the company, or its officers and agents, to enter into the contracts. Section 9 was not well drafted to achieve the stated aims of the Directive and further measures were brought in by the Companies Act 1989.45 Other provisions of the First Directive related to publicity and to the doctrine of nullity.46

The Second Directive47 set out minimum requirements relating to the raising and maintenance of capital and the formation of companies. These were implemented by the Companies Act 198048 and although it was not necessary to make very radical changes to the existing UK rules on capital, the Directive did require more legal distinctions to be drawn between public and private companies than had formerly been the case. In particular, since 1980, the end name ‘Limited’ or ‘Ltd’ has been applicable only to a private limited company, while public company names must end with the words ‘public limited company’ or ‘plc’.

The Third Directive49 was implemented by the Companies (Mergers and Divisions) Regulations 1987.50 Because takeovers in the UK are usually carried out by share exchange, the Third Directive, which relates to mergers by transfers of assets, is not of very great significance.

The Fourth Directive51 related to the annual accounts of companies, prescribing in detail how those should be presented. It was implemented by the Companies Act 1981 (now contained in the Companies Act 1985).52

The Sixth Directive53 is concerned with demergers of public companies, termed ‘scissions’ or ‘divisions’. It was implemented, along with the Third Directive, by the Companies (Mergers and Divisions) Regulations 1987.54

The Seventh Directive55 is supplementary to the Fourth Directive and makes provision for the regime governing group accounts. It was implemented by the Companies Act 1989.

The Eighth Directive56 relates to the qualifications and independence of auditors. It was implemented by the Companies Act 1989. The substantive law in this area already required high standards and not much change was required to comply with the Directive, although a new supervisory structure was created.

The Eleventh Directive on the disclosure requirements of branches of certain types of company57 was implemented by the Oversea Companies and Credit and Financial Institutions (Branch Disclosure) Regulations 1992.58

The Twelfth Directive59 on single member private limited companies was implemented by the Companies (Single Member Private Limited Companies) Regulations 1992.60

The Directive on Takeover Bids61 (formerly called the Thirteenth Directive on Takeover Bids) was adopted on 21 April 200462 after a 15-year struggle. It will have many long-term implications for Europe’s capital markets and corporate governance. The European Company Statute (the ‘Societas Europaea’ or ‘SE’) was enacted by EC Regulation in 2001.63 It allows companies with operations in more than one member state to operate voluntarily as European companies, that is, European corporate entities, governed by a single law applicable in all member states.64 In order to enable member states to take account of differences between national systems, the politically sensitive area of the involvement of employees has been dealt with by a Directive.65

In June 2008, the European Commission published a proposal that would create a new type of European private company to be known as an SPE (Societas Privata Europaea).66 This new company form will enable small and medium-sized enterprises (SMEs) to do business throughout the EU, with the aim of cutting costs and encouraging growth in this area. The SPE has been designed to address the current onerous obligations on SMEs operating across borders and which need to set up subsidiaries in different company forms in the member states in which they want to do business.67 In practical terms, the SPE would mean that SMEs can set up their company in the same form, no matter if they do business in their own member state or in another. Opting for the SPE will save entrepreneurs time and money on legal advice, management and administration. The proposal takes the form of a directly applicable Regulation that was originally intended to come into effect on 1 July 2010. However, political disagreement between member states on its draft regulation eventually postponed its implementation.

On 30 May 2011, the Hungarian presidency presented to the Competitiveness Council a compromise proposal to the outstanding issues with a view to reaching political agreement on the draft regulation. Sweden opposed the threshold of 500 employees for employee participation observing that the threshold in Swedish national law is much lower. Germany observed that an SPE should not be allowed to have its registered office and central administration in different member states. Although it will require local law in each member state to supplement the final version of the Regulation, the features of the SPE are generally more attractive than those of its older brother, the Societas Europaea (SE), which has been in force since 2004 but which has had very little take-up in the UK. As an SPE will have a legal form that is recognised throughout the EU, it has obvious attractions for multinational groups and could in time become the blueprint for European companies. On 9 April 2014, the European Commission published a proposal for a single member SPE as a new way to simplify the creation of companies with a single shareholder across the EU. The Directive aims to make it easier for businesses to establish subsidiaries in other member states as subsidiaries often tend to have only one single shareholder.68 On 28 May 2015, the Council under Latvian Presidency agreed on a general approach for SPEs. The major innovation is the online-registration.69

Unlike the SE, the SPE would not require any cross-border element. According to the proposal, its main features would include a minimum share capital of €1, uniform rules on distributions (and the option of a solvency certificate to be issued before a distribution), a registered share system for shareholders, corporate governance using a one-tier or two-tier system of management and procedure for registered office to be transferred to another member state.




C The EC Commission’s company law action plan70


On 21 May 2003, the European Commission published a communication: Modernising Company Law and Enhancing Corporate Governance in the European Union – A Plan to Move Forward71 containing an ‘action plan’ for the development of company law in Europe for many years to come. The plan envisages 15 new Directives, and several EC Regulations and Commission Communications with a view to enhancing corporate governance and modernising company law.

The detailed plans involve increases in corporate governance disclosure, electronic access to information, recommendations about board conduct in conflict of interest situations, strict rules on the collective responsibility of directors for financial statements,72 the introduction of a version of the UK’s successful wrongful trading law, new ideas and rules on groups73 of companies and many other matters.74 As part of the plan, the Commission initially pressed ahead with new proposals for two previously planned Directives relating to corporate mobility and restructuring.75 However, the former European Commissioner for Internal Markets and Services, Charlie McCreevy, confirmed in October 2007 some revised plans.76 First, on shareholder democracy, the Commission decided not to take any action on the concept of ‘one share one vote’ in light of existing Directives and the domestic laws of member states. Secondly, the proposal for a Fourteenth Company Law Directive, on the transfer of a company registered in the European Union, did not go ahead because it is expected the Cross-border Mergers Directive will give all limited companies the option to transfer their registered offices (e.g. by setting up a subsidiary in the member state to which they want to move and then merging the existing company into this subsidiary). Only if this framework is found wanting would further legislative action in the shape of a Fourteenth Company Law Directive be justified. Finally, a contractor was appointed to determine the feasibility for a European Foundation Statute.

On 3 December 2015, the Commission adopted a proposal to codify and merge a number of existing company law Directives.77 The aim of this proposal is to make EU company law more reader-friendly and to reduce the risk of future inconsistencies.78 It does not involve any change to the substance of these Directives. The proposal follows the announcement made in the 2012 action plan on company law and corporate governance. It was to be examined in the Council and the European Parliament according to an accelerated procedure for codification proposals.79

In May 2017, the Commission invited external stakeholders to provide inputs to its consultation: EU Company Law Upgraded: Rules on Digital Solutions and Efficient Cross-border Operations.80 The consultation addresses important gaps remaining in the area of law applicable to companies and aims to gather evidence and views on online tools throughout the companies’ lifecycle including cross-border mobility (mergers, divisions, conversions).81 The deadline for the submission of inputs was 6 August 2017. It was thought that the responses would be taken into account in the Commission’s impact assessment report in parallel with the results of external studies carried out for the Commission and other available information.82







1.7 Company law, corporate law or corporations law?


It has become quite common in ‘the UK’ in recent years to see the American term ‘corporation’ used instead of ‘company’. Some universities have chairs of ‘corporate’ law.83 Courses on company law in American universities are usually called ‘Corporations Law’ and their legislation, state ‘corporations’ statutes. Over the years, the word ‘company’ has been used in the UK instead of ‘corporation’ probably mainly for historical reasons. The early joint stock companies used ‘company’ rather than ‘corporation’ and the word became part of the title of the statute which was the foundation of modern company law, the Joint Stock Companies Act 1844. Since 1862 the statutes have been entitled ‘Companies Act’ and their provisions invariably refer to ‘company’ and ‘companies’. Nearly all the textbooks speak of ‘company law’ and university courses are usually similarly titled. However, the Companies Act makes it clear that a company is a corporation, and, for example, s. 16 (2) of the Companies Act 2006 provides that the effect of registration under the Act is that from the date of ‘incorporation’ the members of the company ‘shall be a body corporate’.

The problem with using the word ‘corporations’ instead of companies in English law is that, even at the present day, ‘corporations’ is a wider concept than ‘companies’. There are two main types of corporations – corporations ‘sole’ and corporations ‘aggregate’. A corporation sole is basically an office or public appointment that is deemed to be independent of the human being who happens to fill the office from time to time. Originally most corporations sole were of an ecclesiastical nature so that archbishops, bishops, canons, vicars and so on were, and still are, corporations sole. But there are also many lay corporations sole, such as the Sovereign, government ministers (e.g. the Secretary of State for Defence) and non-ministerial offices such as the Treasury Solicitor. A corporation sole will have the normal incidents of corporateness such as perpetual succession, so that when the individual occupying the office dies, the corporation sole, unchanged, is still there and can be filled by someone else, either immediately or at some later point in time. It is clear from all this that a company is not a corporation sole, hence, perhaps, the historical English law reluctance to use ‘corporation’ as a synonym for ‘company’, for while all companies are corporations, not all corporations are companies. Thus a company is a corporation aggregate, a corporation made up from a totality of individuals.84




1.8 Focus – the main business vehicle


A Company limited by shares

The main business vehicle through which most economic activity is carried on in the UK is the company limited by shares and created by registration under the Companies Act 2006. It is a corporate body, having legal personality separate from its members, and the liability of the members to contribute to its assets in an insolvent liquidation is limited to the amount unpaid on any shares held by them.85 Within the legislation, there are two technically separate forms of it, the public company, and the private company. It will be seen below that there are many other types of company86 and organisation, but these will not generally be covered in this text other than in this chapter below, for comparative purposes and perspective.87




B Public or private

The registered company limited by shares can be formed either as a private company or as a public company. Most, in fact, begin life as private companies and then convert to public companies when they have grown large enough for the managers and shareholders to feel that they can benefit from being able to raise large sums of capital by an offering of their shares to the public. They will also usually want to be a quoted company, that is, for their shares to be quoted on the London Stock Exchange (either as a listed company on the Main Market, or unlisted but quoted on the Alternative Investment Market (AIM))88 which, of course, has the advantage that investors can feel confident of being able to sell their holdings if they wish, thus making them a more attractive and liquid investment. It is important to realise that being a public company does not automatically mean that prices on its shares are quoted in that way. Many public companies are unquoted.89 Also, it should be realised that in economic terms some public companies are quite small, smaller perhaps than some of the larger private companies. The mere fact that its legal type is ‘public’ does not of itself guarantee economic size.

In recent years, partly (though not entirely) due to the influence of the EC Harmonisation Directives, there has been an increase in the differences between the legal rules affecting public and private companies, though much of company law still continues to apply to both types. The main technical legal differences between public and private companies are as follows:







	(1) 


	The name endings are different; the public company name must end with ‘public limited company’ which can be abbreviated to ‘plc’ and a private limited company must end its name with the word ‘limited’ which can be abbreviated to ‘Ltd’.90






	
(2)


	A public company may offer its shares to the public; a private company may not do this.91






	(3)


	There is a minimum capital requirement (‘the authorised minimum’) of £50,000 that a public company must have.92






	(4)


	A public company must have at least two directors, but a private company need have only one.93






	(5)


	A public company must ensure that its company secretary is properly qualified whereas a private company has no statutory obligation to do this.94






	(6)


	Public companies are often required by the statutes to go through more onerous procedures than private companies.95






	(7)


	In the past, a public company had to have at least two members, whereas a private company only needed one member, but this is no longer the case.96











C Small closely-held and dispersed-ownership companies

As a means of classifying companies in a meaningful way, the technical legal ‘public and private’ distinction has its limitations. In company law theory, the really important distinction to be made is between those companies which are wholly or substantially owner managed and controlled, and those where there is a major separation of ownership and control. The reasons for this have already been explained,97 but, in a nutshell, the point is that those two types of companies raise very different problems of corporate governance.98 In the former type, the owners will be in charge and if things go wrong, that is largely their own problem; they have lost their own money and wasted their own time. In the latter type of company, the shareholders are confronted with the difficulty of trying to ensure that the managers are motivated to act in the interests of the shareholders.

There is a need to identify an expression which conveys accurately these two paradigms. The terms public and private are only partially useful because many public companies are not companies which have dispersed ownership of shares. Fewer than 2,000 of the 12,000 or so public companies on the register are quoted on the Stock Exchange.99 The remaining are in many cases owner managed and controlled. Various expressions are commonly used by company lawyers to refer to companies which are managed and controlled by their owners: small private companies, close companies, companies with concentrated ownership of shares, quasi-partnership companies, small and closely-held companies, SMEs,100 owner-managed companies, micro companies. Similarly, there are those which are used to describe the companies which have dispersed ownership of shares: large public companies, quoted companies, companies with fragmented ownership of shares, Berle and Means companies,101 ‘public and listed and other very large companies with real economic power’. These expressions all have varying degrees of accuracy and some have potential for confusion; some are cumbersome. As stated earlier, the expressions which will be adopted in this book are: ‘small closely-held’ companies102 and ‘dispersed-ownership’ companies.103 These expressions are pithy, and more or less accurate for the situations in which they will be used.




D The Company Law Review and law reform

One of the key areas identified by the Company Law Review104 as needing reform was ‘small companies’.105 Subsequently, the Review developed a major ‘think small first’ strategy,106 which involves simplifying the law for all private companies and especially for small private companies.107 Many of the complex procedural requirements which currently apply to companies, public and private, would no longer apply to private companies. The idea was therefore that future companies legislation would set out the law relating to private companies first and then build in extra requirements relating to public companies and public companies which are listed on the Stock Exchange. In the Company Law Review Final Report some of these ideas were reiterated, along with various technical recommendations concerning registration of companies and provision of information.108







1.9 Other business vehicles109



A Other types of companies

The other types of companies which can be formed by registration under the Companies Act 2006 are the company limited by guarantee110 and the unlimited company.111 The first of these is not commonly used for trading, since it cannot be formed with any share capital and is not appropriate for raising any capital from the members. Its use is therefore mainly confined to clubs, societies and charitable institutions such as schools. The unlimited company has corporate personality but, as the name suggests, the members’ liability for debts is not limited. Not surprisingly, the unlimited company is not a very common vehicle through which to do business, although in earlier times it may have provided a useful alternative to large partnerships which were prohibited by s. 716 of the Companies Act 1985 until the removal of limits in 2002.112

Sometimes companies which are formed under the Companies Act also attract detailed statutory regulation by other legislation if the company is carrying on a specialised type of business. Thus, for instance, registered companies which are banks will need to comply with the Banking Act 1987 and insurance companies with the Insurance Companies Act 1982. Sometimes, as with investment companies and shipping companies, there are special provisions within the Companies Act itself.

Companies formed by Act of Parliament (other than the Companies Act) are usually referred to as ‘statutory companies’. There are various (General) Public Acts113 under which corporate bodies may be formed for special purposes. Additionally, they can individually be formed by Private Act, as were most of the early canal companies, or by (Special) Public Act, as where a nationalised industry is set up. Common form provisions set out in the Companies Clauses Consolidation Act 1845 will apply unless the creating Act specifically excludes them and creates its own.

Chartered companies are those formed by a charter from the Crown, either under the Royal Prerogative or specific statutory powers. In the Companies Act, these are referred to as companies ‘formed … in pursuance … of letters patent’.114 At the present day companies are usually only created by charter if they have a broadly charitable or public service character, although a few of the old chartered trading companies still remain.

Generally speaking, statutory companies and chartered companies are regulated by the law contained in their statute or creating charter, but subject to that will be governed by general principles of company law built up by case law over the last century or so. They will be covered in this text only in so far as they are relevant to the registered company limited by shares.

The European Economic Interest Grouping (EEIG) is a relatively new type of what can probably be called a company, which can be formed in the UK under the European Economic Interest Grouping Regulations 1989.115 It is a non-profit-making joint venture organisation which, although not giving limited liability to its members, does have corporate personality.

The European Company (‘Societas Europaea’ or ‘SE’) is a concept that has been worked on for a long time. It can be used as a corporate vehicle in various cross-border situations.116 The concept has recently been taken further, into the non-profit area by permitting the creation of an entity called the European Cooperative Society (‘Societas Cooperativa Europaea’ or ‘SCE’).117

Lastly, it should be mentioned that there is in existence a new legal entity in the form of the Community Interest Company (CIC) which has been specially created for use by not-for-profit organisations pursuing community benefit.118

The open-ended investment company (OEIC) is a new type of company which can be formed to operate collective investment schemes. The role and structure of these is considered below.119 In some situations, companies will fall to be regulated by the Companies Act even though they are not formed under it. Since the UK is an open economy, many foreign companies do business here and will find that they are subjected to various requirements in the Companies Act under the ‘overseas companies’ regime and/or under the ‘branch’ regime.120 There is a single framework for registration by overseas companies (wherever incorporated) under the Companies Act 2006.121




B Other organisations and bodies

There are various other types of organisations within English law. Some of these are unincorporated associations and thus not corporate bodies, while others have a status which while closely resembling corporate bodies fall some way short of that.

Examples of unincorporated associations are:122 clubs and societies, where the members are bound to each other contractually by the club rules and the club property is vested in trustees; syndicates, where, unlike partnerships, the members put a limit on their liability when they make contracts with third parties. There are also various organisations whose legal status is difficult to classify in any very satisfactory way.123 Unit trusts, for instance, resemble unincorporated associations, but it was held in Smith v Anderson124 that they are not unincorporated associations but that the investors in a unit trust are in legal terms merely beneficiaries under a trust and do not ‘associate’ with one another. Trade unions have many of the attributes of corporations but it is expressly provided that they are not corporate bodies.125 The separate legal personality concept is probably the main basis of distinction between unincorporated associations and corporations. However, it should be noticed that occasionally the courts have been prepared to hold that in some situations unincorporated associations have legal personality separate and distinct from their members but not so as to make them corporate bodies.126 These rather hybrid associations are sometimes referred to as quasi-corporations or near-corporations.




C Partnerships

There are currently three types of partnership available as business vehicles in English law: the partnership,127 the limited partnership and the new, limited liability partnership (LLP). It has been estimated that there are around 600,000 general partnerships.128

The partnership is governed by the Partnership Act 1890,129 the common law, in so far as it is not inconsistent with the Act, and the terms of any partnership agreement, again, in so far as they do not conflict with the Act. Partnership is defined as ‘the relation which subsists between persons carrying on business in common with a view of profit’.130 No formalities are necessary for the creation of a partnership;131 it will exist if the definition is satisfied.132 The partners will have unlimited liability for the debts of the firm, arising in various circumstances.133 Broadly speaking, and usually in the absence of contrary provision, partners will share profits equally,134 be entitled to take part in the management of the firm,135 and be able to bind the firm within the scope of the partnership business.136

Limited partnerships are under the same regime as general or ordinary partnerships except that they are also subject to the Limited Partnerships Act 1907.137 The limited partnership provides a vehicle by which one or more partners can have limited liability so long as certain conditions are fulfilled. However, the partnership must also consist of one or more persons who have no limitation of liability. Most limited partnerships are used in tax avoidance schemes or venture capital structures rather than as trading partnerships. Reforms are being worked on at the moment with respect to limited partnerships.138

Limited liability partnerships (LLPs) were originally conceived as a new business vehicle for professionals designed to ameliorate the problems being faced, in particular, by audit firms who were finding that litigation for negligence was placing partners in danger of liability well above the limits covered by their professional indemnity insurance policy. The government also feared that accountancy firms would be tempted to relocate to Jersey, where more attractive forms of partnership had been developed. Under that spur, the UK developed one of its first new business forms139 since the Limited Partnerships Act 1907. The Limited Liability Partnerships Act 2000 introduces a new type of business association, an interesting hybrid entity which possesses some characteristics which derive from company law and some from partnership law. Although originally conceived as a business vehicle for professionals, in its current form it is available to any two or more persons carrying on a lawful business with a view to profit.140 The Act provides that there shall be a new entity called a limited liability partnership.141 It provides that the LLP is a body corporate142 to be created by registration with the Registrar of Companies.143 There are to be no problems with the ultra vires doctrine since it will have unlimited capacity.144 It must have a minimum of two members.145 Membership of the LLP comes about by subscribing the incorporation document or by agreement with the existing members.146 The constitution of the LLP is derived from the agreement between the members, or between the limited liability partnership and its members.147 Pre-incorporation agreements between the members may carry over into the LLP to some extent.148 It is provided that every member of an LLP is the agent of it.149 On the matter of limited liability, the legislation provides that the members of an LLP have ‘such liability to contribute to its assets in the event of its being wound up as is provided for by virtue of this Act’.150

With their new entity DBIS (as it was) seems to have met a commercial need that was actually there; the LLP is being used.151 It takes the advantage of limited liability from company law and combines it with what some will regard as advantageous aspects of partnerships, namely partnership taxation. On the important question of disclosure, it much resembles a company in that it must file annual reports and accounts,152 so in respect of disclosure it looks as though there is going to be little advantage over an ordinary private company.






1.10 Reform mechanisms


A Modern company law

There could not be a more exciting time to be writing and thinking about company law. Early in the new century and the new millennium, we find ourselves dealing with a complete programme of reform of company law. In March 1998, the Department of Trade and Industry (now renamed the Department for Business, Energy & Industrial Strategy) published a Consultation Paper entitled Modern Company Law – for a Competitive Economy,153 the effect of which was to launch a fundamental review which spanned several years. Needless to say, the outcomes of this reform exercise are explored throughout the text. It was the first fundamental reform programme to take place in the 150 years or so of modern company law.




B The agencies of company law reform


1 The Department for Business, Energy & Industrial Strategy (DBEIS)154


The basic structure of UK company law, which can be traced to the Joint Stock Companies Act 1844 and its successors, created the facility of incorporation by registration. This in itself was the product of parliamentary reform mechanisms and of political and commercial pressure groups. It was not the product of the judge-made common law. Although judges have had a major influence on the incremental development of company law, it should be borne in mind that this has been in the wake of the legislative framework.

From the earliest pre-1844 days, the DBEIS or its predecessors, the Department for Business, Innovation and Skills, the Department for Business, Enterprise and Regulatory Reform, the Department of Trade and Industry and the Board of Trade, has had a dominant role in the process of company law reform. It was the trenchant energy of William Ewart Gladstone, as President of the Board of Trade, which saw through the passage of the 1844 Act which gave birth to the UK company law system. Thereafter, although the DTI would periodically produce its own agenda derived from difficulties which had been brought to its attention or which it had come across, company law reform was often the product of recommendations of committees set up to inquire into particular problems or simply to rove through known problem areas.

If a major reform has been in contemplation, then the input of time and care is apparent from a reading of the committee reports, which remain fascinating sources of company law history. For instance, there were four inquiries in which the matter of limited liability was canvassed:155 Bellenden Ker’s Report (on limited partnerships) in 1837,156 the Select Committee on Investments for the Savings of the Middle and Working Classes 1850,157 the Select Committee on the Law of Partnership 1851,158 and the Royal Mercantile Law Commission 1854.159 Eventually, Parliament took the plunge and enacted the controversial Limited Liability Act 1855, which added the facility of limited liability to the 1844 Act’s facility of incorporation by registration.

In the twentieth century, the usual pattern was that a committee would be set up periodically under the chairmanship of a member of the judiciary distinguished in company law. The Loreburn Committee of 1906 led to the introduction of the distinction between public and private companies. Other reforms, of a wide-ranging nature, were instituted as a result of the Wrenbury Committee (1918). The Greene Committee (1926) left its mark on company law by160 the introduction of the first legislation against financial assistance for the purchase of shares. The Cohen Committee (1945) was responsible for the introduction of legislation against directors’ loans, and for the 1948 consolidation. The last such committee was chaired by Lord Jenkins. Its report in 1962 was full of recommendations. Many of these never reached the statute book but one that did changed UK company law forever, for it was the Jenkins Committee which recommended the introduction of the unfair prejudice remedy. Although these committees were given wide terms of reference, they generally remained focused on specific problems which had become apparent to practitioners generally or to the DTI. They were not committees which embarked on a wholesale reassessment of fundamental principles.

The Jenkins Committee was the last of its type. For some years thereafter, the DTI adopted the policy of securing the appointment of committees to look into specific areas of malfunction, such as the Cork Report161 which led to reforms in the Insolvency Act 1985. Another technique was to secure the appointment of a distinguished academic to look into a matter and report. In this way, the appointment of Professor Jim Gower produced the Gower Report162 and ultimately led to the Financial Services Act 1986 which set up the first comprehensive system for the regulation of financial services in the UK. Other academics were asked to take on the task of inquiring into particularly knotty academic problems, such as ultra vires163 and company charges.164

In November 1992, the DTI announced that it was launching a ‘Company Law Review’.165 This turned out to be a series of consultation documents on various problem areas. Although it covered a broad range of topics, it was clear that this ‘Review’ was not intended to be a thorough re-examination of basic principles. By the beginning of 1995, the DTI had produced detailed consultation papers and proposals covering such topics as: financial assistance for the purchase of shares; shareholders’ written resolutions; simplifying accounts; simplifying disclosure of interests in shares; a new company voluntary arrangements procedure; partnership companies; simpler summary financial statements; late payment of commercial debts; draft uncertificated securities regulations for CREST; registration of charges; and model articles of association for partnership companies. Many of these led to legislation166 and others will in time. Some proposals have been undergoing further refinement.167 It seems that the 1992 Company Law Review ended around 1994–95. Thereafter, the DTI simply continued its work of reform by producing consultation documents168 and they no longer bore the legend ‘Company Law Review’, but merely ‘Company Law Reform’.

The post-1995 consultation documents on ‘Company Law Reform’ covered a similarly diverse range of matters: Disclosure of Directors’ Emoluments Draft Regulations;169 Shareholder Communications at the Annual General Meeting;170 Private Shareholders: Corporate Governance Rights;171 Disclosure of Directors’ and Company Secretaries’ Particulars;172 Share Buybacks;173 Investment Companies Share Repurchases using Capital Profits;174 Political Donations by Companies;175 Directors’ Remuneration.176 A good number of the issues dealt with in these consultation papers are unresolved and some have found their way on to the agendas of the 1998 Company Law Review described below.
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