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Preface


In this latest edition, we have continued to employ our signature style of writing by engaging students via topical and current examples in order to help them understand how the law, processes and procedures that are discussed in this book relate to their everyday lives.


There have been significant revisions to this edition to reflect the enormous changes that have happened since the last edition: Brexit has finally been completed and the UK’s membership of the EU is firmly entrenched into history; Parliament was unlawfully prorogued; we had another case by Gina Miller on the lawfulness of the prorogation of Parliament; we have had a global pandemic; and we have finally had an acknowledgment that hundreds of postmasters were wrongly accused of false accounting in one of the biggest miscarriages of justice of recent times. All of these events are considered in the chapters that follow.


The ethos of the book remains the same, in that this text is designed to provide a straightforward explanation of the English legal system and how it works in practice today. As ever, the legal system and its operation are often the focus of heated public debate, and we hope that the material here will allow you to engage with some of that debate and develop your own views as to how the system should evolve.


A priority in writing this text has been to explain the material clearly, so that it is easy to understand, without lowering the quality of the content. Too often, law is avoided as a difficult subject, when the real difficulty is the vocabulary and style of legal textbooks. For that reason, we have aimed to use ‘plain English’ as far as possible and explain the more complex legal terminology where it arises. There is also a glossary of difficult words at the back of the text. In addition, chapters are structured so that material is in a systematic order for the purposes of both learning and revision, and clear subheadings make specific points easy to locate.


Although we hope that many readers will use this text to satisfy a general interest in law and the legal system, we recognise that the majority will be those who have to sit an examination on the subject. Therefore, each chapter features typical examination questions (with detailed guidance on answering them, using the material in the text, available on the companion website at http://go.pearson.com/uk/he/resources). This is obviously useful at revision time, but we recommend that when first reading the text, you take the opportunity offered by the question sections to think through the material that you have just read and look at it from different angles. This will help you both to understand and to remember it.


We would like to thank our families for their encouragement, support and, most of all, patience when writing this edition. We are grateful to Ffyon Reilly for her contributions to Part 4 of the book, covering the criminal justice system. It’s fantastic to see her exploration of a range of new topics within these chapters. Our thanks also to Dr John Stanton for his support and review of material whilst we navigated the changing constitutional landscape of the United Kingdom.


We have endeavoured to state the law as it was at the time of writing.


Emily Allbon and Sanmeet Kaur Dua



City, University of London & Queen Mary University



May 2024
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Cases, law reports and case references: a guide


In order to understand the table of cases and the reference to cases in this text generally, you need to know about the naming of cases, law reports and case references.







        

      

    


      
        
          
Case names


Each legal case that is taken to court is given a name. The name of the case is usually based on the family name of the parties involved. Where there are more than two parties on each side, the case name tends to be shortened to include just one name for each side. In essays, the name of the case should normally be put into italics or underlined, though in this text we have chosen to put them in bold italics. The exact case names in civil law and criminal law are slightly different so we will consider each in turn.


Criminal law case names


If Ms Smith steals Mr Brown’s car, then a criminal action is likely to be brought by the state against her. The written name of the case would then be R v Smith. The letter ‘R’ stands for the Latin Rex (King) or Regina (Queen) depending on whether there was a king or queen on the throne at the time of the decision. Sometimes the full Latin terms are used rather than the simple abbreviation R, so that the case R v Smith if brought in 2004 while Queen Elizabeth is on the throne could also be called Regina v Smith. The idea is that the action is ultimately being brought by the state against Ms Smith.


The ‘v’ separating the two parties’ names is short for ‘versus’, in the same way as one might write Nottingham Forest Football Club v Arsenal Football Club when the two teams are going to play a match against each other. When speaking, instead of saying ‘R versus Smith’ one should really say ‘The Crown against Smith’.


If Ms Smith is only 13, and therefore still a minor, the courts cannot reveal the identity of the child to the public and therefore the case will be referred to by her initial rather than her full name: R v S.


Occasionally, criminal prosecutions are brought by the Government’s law officers. If an action was brought by the Attorney General against Ms Smith it would be called AG v Smith. If it was brought by the Director of Public Prosecutions it would be called DPP v Smith. Should the state fail to bring an action at all, Mr Brown might choose to bring a private prosecution himself and the case would then be called Brown v Smith.


Civil law case names


In civil law, if Mr Brown is in a neighbour dispute with Ms Smith and decides to bring an action against Ms Smith, the name of the case will be Brown v Smith. This is orally expressed as ‘Brown and Smith’, rather than ‘Brown versus Smith’. At the original trial, the first name used is the name of the person bringing the action (the claimant) and the second name used is that of the defendant. If there is an appeal against the original decision, then the first name will usually be the name of the appellant and the second name that of the respondent, though there are some exceptions to this.


In civil law, the state can have an interest in what are described as judicial review cases. For example, Mr Brown may be unhappy with his local council, Hardfordshire City Council, for failing to take action against his neighbour. He may bring an action against the council and the action would be called R v Hardfordshire City Council, ex parte Brown.


In certain family and property actions, a slightly different format may be used. For example, if Ms Smith’s child, James Smith, is out of control and needs to be taken into care, a resulting legal action might be called Re Smith or In re Smith. ‘Re’ is Latin and simply means ‘in the matter of’ or ‘concerning’. So the name Re Smith really means ‘in the matter of James Smith’.


As with civil cases, there is sometimes a need to prevent the public from knowing the name of the parties, particularly where children are involved. The initials of the child are then used rather than his or her full name. So the above case might be called Re S rather than Re Smith to protect James.







        

      

    


      
        
          
The Law Reports


Because some cases lay down important legal principles, over 2,000 each year are published in law reports. Some of these law reports date back over 700 years. Perhaps the most respected series of law reports are those called The Law Reports, because before publication the report of each case included in them is checked for accuracy by the judge who tried it. It is this series that should be cited before a court in preference to any other. The series is divided into several sub-series depending on the court which heard the case, as follows:


Appeal Cases (containing decisions of the Court of Appeal, the former House of Lords, the Supreme Court and the Privy Council).


Chancery Division (decisions of the Chancery Division of the High Court and their appeals to the Court of Appeal).


Family Division (decisions of the Family Division of the High Court and their appeals to the Court of Appeal).


King’s/Queen’s Bench (decisions of the King’s/Queen’s Bench Division of the High Court and their appeals to the Court of Appeal).


Neutral citation


Following the Practice Direction (Judgments: Form and Citation), a system of neutral citation was introduced in 2001 in the Court of Appeal and the High Court. This form of citation was introduced to facilitate reference to cases reported on the internet and on electronic databases. Unlike reports in books, these reports do not have fixed page numbers and volumes. A unique number is now given to each approved judgment and the paragraphs in each judgment are numbered. The system of neutral citation is as follows:









	Civil Division of the Court of Appeal:





[2018] EWCA Civ 1, 2, 3, etc.






	Criminal Division of the Court of Appeal:





[2018] EWCA Crim 1, 2, 3, etc.






	Administrative Court:





[2018] EWHC Admin 1, 2, 3, etc.








The letters ‘EW’ stand for England and Wales. For example, if Brown v Smith is the fifth numbered judgment of 2018 in the Civil Division of the Court of Appeal, it would be cited: Brown v Smith [2018] EWCA Civ 5. If you wished to refer to the fourth paragraph of the judgment, the correct citation is [2018] EWCA Civ 5 at [4]. The neutral citation must always be used on at least one occasion when the judgment is cited before a court.






        

      

    


      
        
          
Case reference


Each case is given a reference(s) to explain exactly where it can be found in a law report(s). This reference consists of a series of letters and numbers that follow the case name. The pattern of this reference varies depending on the law report being referred to. The usual format is to follow the name of the case by:


A year. Where the date reference tells you the year in which the case was decided, the date is normally enclosed in round brackets (often where the reference includes a volume number). If the date is the year in which the case is reported, it is given in square brackets. The most common law reports tend to use square brackets.


A volume number. Not all law reports have a volume number; sometimes they simply identify their volumes by year.


The law report abbreviation. Each series of law reports has an abbreviation for its title so that the whole name does not need to be written out in full. The main law reports and their abbreviations are as follows:









	All England Law Reports





(All ER)






	Appeal Cases





(AC)






	Chancery Division





(Ch D)






	Criminal Appeal Reports





(Cr App R)






	Family Division





(Fam)






	King’s Bench Division





(KB)






	Queen’s Bench Division





(QB)






	Weekly Law Reports





(WLR)









A page number. This is the page at which the report of the case commences. For example, Cozens v Brutus [1973] AC 854 means that the case was reported in the Appeal Cases law report in 1973 at page 854; DPP v Hawkins [1988] 1 WLR 1166 means that the case was reported in the first volume of the Weekly Law Reports of 1988 at page 1166; and R v Angel (1968) 52 Cr App R 280 means that the case was reported in the 52nd volume of the Criminal Appeal Reports at page 280.


These references can be used to find and read the case in a law library which stocks the relevant law reports. This is important as a textbook can only provide a summary of the case and has no legal status in itself – it is the actual case which contains the law.


Where a case has been decided after the Practice Direction of 2001 introducing neutral citations for the Court of Appeal and Administrative Court, the neutral citation will appear in front of the law report citation. For example: Brown v Smith [2004] EWCA Civ 5, [2004] QB 432, [2004] 3 All ER 21.







        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          Introduction






This introduction discusses:







	the principle that too much power should not be invested in the hands of a single person or body (known as the separation of powers);



	the supremacy of Parliament; and



	the rule of law, which means that the state should govern according to agreed rules.










        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          The legal system in context






This book examines the legal system of England and Wales, looking at how our law is made and applied. This introduction will make many references to the inescapable judgment of R (Miller) v The Prime Minister [2019] UKSC 41 delivered by the Supreme Court in 2019, which has helpfully demonstrated the application of many principles that will be addressed here. We start with a quote from paragraph 1 of Miller about the strength of the judicial system, which speaks volumes:







It arises in circumstances which have never arisen before and are unlikely ever to arise again. It is a ‘one off’. But our law is used to rising to such challenges and supplies us with the legal tools to enable us to reason to a solution.








To understand the legal system, however, you first need to know something about the context in which this legal system is operating: the constitution. A constitution is a set of rules which details a country’s system of government; in most cases it will be a written document, but in some countries, including Britain, the constitution cannot be found written down in one document, and is known as an unwritten constitution.






Constitutions essentially set out broad principles concerning who makes law and how to allocate power between the main institutions of the state – Government, Parliament and the judiciary. They may also indicate the basic values by which the country should expect to be governed, such as the idea that citizens should not be punished unless they have broken the law, or that certain rights and freedoms should be guaranteed, and that the state is prevented from overriding them.






        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
The unwritten constitution


Britain is very unusual in not having a written constitution – every other Western democracy has one. In many cases, the document was written after a major political change, such as a revolution or securing independence from a colonial power. The fact that the British constitution is not to be found in a specific document does not mean that we do not have a constitution: if a country has rules about who holds the power to govern, what they can and cannot do with that power, and how that power is to be passed on or transferred, it has a constitution, even though there is no single constitutional document. In the Miller judgment at paragraph 38, Lady Hale summarises the position that:


...[a]lthough the United Kingdom does not have a single document entitled ‘The Constitution’, it nevertheless possesses a Constitution, established over the course of our history by common law, statutes, conventions and practice. Since it has not been codified, it has developed pragmatically, and remains sufficiently flexible to be capable of further development. Nevertheless, it includes numerous principles of law, which are enforceable by the courts in the same way as other legal principles. In giving them effect, the courts have the responsibility of upholding the values and principles of our constitution and making them effective.



In other words, that we do not have a single document containing all the vast principles does not matter, as we still have a constitution which has been built upon over a number of years and is practical as a result of being formed in this way and indeed flexible to be responsive to modern problems, such as the attempt to prorogue Parliament in 2019.


Having said that, the exact details of some areas of our constitution are subject to debate. This is because its sources include not only Acts of Parliament and judicial decisions, which are of course written down (although not together in one document), but also what are known as conventions. Conventions are not law, but are long-established traditions which tend to be followed, not because there would be any legal sanction if they were not, but because they have simply become the right way to behave. In this respect they are a bit like the kind of social rules that most people follow – for example, it is not against the law to pick your nose in public, but doing so usually invites social disapproval, so we generally avoid it. In the same way, failing to observe a constitutional convention is not against the law, but provokes so much political disapproval that conventions are generally followed, and most people concerned would see them as binding.



An example of this source of law can be found in the 2019 Miller judgment at paragraph 30:


First, the power to order the prorogation of Parliament is a prerogative power: that is to say, a power recognised by the common law and exercised by the Crown, in this instance by the sovereign in person, acting on advice, in accordance with modern constitutional practice. It is not suggested in these appeals that Her Majesty was other than obliged by constitutional convention to accept that advice.



Some other well-established examples of conventions are that the King does not refuse to give his consent to Acts of Parliament; judges do not undertake activities associated with a political party; and the Speaker of the House of Commons does his or her job impartially, despite being a member of one of the parties represented in the House. Because conventions are not law, they are not enforced by the courts; but someone who has broken a convention may end up being forced to resign as a result of the disapproval it causes. Three basic principles underlying the British constitution are the separation of powers, the supremacy of Parliament and the rule of law.








        

      

    


      
        
          
The separation of powers


One of the fundamental principles underlying our constitution is that of the separation of powers. According to this principle, developed by the eighteenth-century French philosopher, Montesquieu (see Cohler et al., 1989), all state power can be divided into three types: executive, legislative and judicial. The executive represents what we would call the Government and its servants, such as the police and civil servants; the legislative power is Parliament; and judicial authority is exercised by the judges.


The basis of Montesquieu’s theory was that these three types of power should not be concentrated in the hands of one person or group, since this would give them absolute control, with no one to check that the power was exercised for the good of the country. Instead, Montesquieu argued, each type of power should be exercised by a different body, so that they can each keep an eye on the activities of the other and make sure that they do not behave unacceptably. The executive’s role (in other words, the Government) is to enact the legislation made by the legislature (Parliament), and the judiciary’s role (the courts) is to interpret the legislation as produced by the legislature and implemented by the executive. Montesquieu believed that England, at the time when he was writing, was an excellent example of this principle being applied in practice. The heavy weight attached to this very fundamental principle has been prominently highlighted at paragraph 34 in the 2019 Miller judgment:



[I]f the issue before the court is justiciable, deciding it will not offend against the separation of powers. As we have just indicated, the court will be performing its proper function under our constitution. Indeed, by ensuring that the Government does not use the power of prorogation unlawfully with the effect of preventing Parliament from carrying out its proper functions, the court will be giving effect to the separation of powers.



The world’s attention was on the outcome of the Miller judgment and the Supreme Court was not afraid to discuss the application of the separation of powers at work in modern times and offer a very public proclamation of observance and relevance of the separation of powers in this instance.







        

      

    


      
        
          
The supremacy of Parliament


A second fundamental principle of our constitution has traditionally been the supremacy of Parliament (also called parliamentary sovereignty). Now the profile of this principle has been considerably raised due to Brexit. It is clear that it has different meanings to different people and that it is misunderstood in many quarters. Helpfully the most recent and public iteration of it has been set out in paragraph 41 of the Miller judgment, explaining this fundamental principle of our constitutional law:


[T]he principle of Parliamentary sovereignty: that laws enacted by the Crown in Parliament are the supreme form of law in our legal system, with which everyone, including the Government, must comply. However, the effect which the courts have given to Parliamentary sovereignty is not confined to recognising the status of the legislation enacted by the Crown in Parliament as our highest form of law. Time and again, in a series of cases since the 17th century, the courts have protected Parliamentary sovereignty from threats posed to it by the use of prerogative powers, and in doing so have demonstrated that prerogative powers are limited by the principle of Parliamentary sovereignty.



What it means is that Parliament is the highest source of English law; so long as a law has been passed according to the rules of parliamentary procedure, it must be applied by the courts. The legal philosopher, Dicey (1982), famously explained that according to the principle of parliamentary sovereignty, Parliament has ‘under the English Constitution, the right to make or unmake any law whatever; and, further, that no person or body is recognised by the law of England as having a right to override or set aside the legislation of Parliament’. So if, for example, Parliament had passed a law stating that all newborn boys had to be killed, or that all dog owners had to keep a cat as well, there might well be an enormous public outcry, but the laws would still be valid and the courts would, in theory at least, be obliged to uphold them. The reasoning behind this approach is that Parliament, unlike the judiciary, is democratically elected, and therefore ought to have the upper hand when making the laws that every citizen has to live by.


Parliament is the supreme legal authority which can create and end any law; any law that it creates must be applied by the courts. Parliament has, however, passed laws that to some degree impact on its sovereignty, such as devolution, the Human Rights Act, the UK’s entry into the EU and the decision to establish a UK Supreme Court in 2009. These developments should not be understood in a way that undermines parliamentary sovereignty as Parliament could repeal these laws when it decides.


This approach of parliamentary sovereignty is unusual in democratic countries. Most comparable nations have what is known as a Bill of Rights. This is a statement of the basic rights which citizens can expect to have protected from state interference; it may form part of a written constitution, or be a separate document. In many countries, the job of a Bill of Rights is done by incorporating into national law the European Convention on Human Rights, an international treaty which was agreed after the Second World War, and seeks to protect basic human rights such as freedom of expression, of religion and of movement. A Bill of Rights takes precedence over other laws, and the courts are able to refuse to apply legislation which infringes any of the rights protected by it.



Although Britain is one of the original signatories of the European Convention on Human Rights, for many years it was not incorporated into English law. Parliament has since passed the Human Rights Act 1998, which came into force in October 2000. This Act incorporates the Convention into domestic law, but it does not give the Convention superiority over English law. It requires that, wherever possible, legislation should be interpreted in line with the principles of the Convention, but it does not allow the courts to override statutes that are incompatible with it, nor does it prevent Parliament from making laws that are in conflict with it.



Section 19 of the Act requires that when new legislation is made, a Government Minister must make a statement before the second reading of the Bill in Parliament, saying either that in their view the provisions of the Bill are compatible with the Convention or that, even if they are not, the Government wishes to proceed with the Bill anyway. Although the implication is obviously that, in most cases, Ministers will be able to say that a Bill conforms with the Convention, the Act’s provision for the alternative statement confirms that parliamentary supremacy is not intended to be overridden. The Act does make one impact on parliamentary supremacy, though a small one: s. 10 allows a Minister of the Crown to amend by order any Act which has been found by the courts to be incompatible with the Convention, whereas normally an Act of Parliament could only be changed by another Act. However, there is no obligation to do this and a piece of legislation which has been found to be incompatible with the Convention would remain valid if the Government chose not to amend it.
 



An interesting and unusual view of the present constitutional position has been put forward by John Laws (1998), writing in the academic journal Public Law. He suggests that, even without a Bill of Rights, it can be argued that Parliament is not quite so all-powerful as traditional constitutional doctrine would suggest. His point is that Parliament draws its power from the fact that it is democratically elected: we accept its authority to make law because we all have a say in who makes up Parliament. Therefore, says Laws, it must follow that Parliament’s power is restricted to making laws which are consistent with democracy, and with the idea that if we are all entitled to a vote, we must also be entitled to a certain minimum level of treatment. That would mean that our example of a law that all newborn boys had to be killed, which would clearly conflict with this entitlement, might actually be beyond Parliament’s law-making powers and, according to Laws, the courts, therefore, would be constitutionally entitled to refuse to uphold it. This view has not been tested by the courts, but it certainly provides an interesting contribution to the debate.



In 1998, some important constitutional changes were made which passed some of the powers of the Westminster Parliament to new bodies in Scotland and Northern Ireland. The new Scottish Parliament, created by the Scotland Act 1998, can make laws affecting Scotland only, on many important areas, including health, education, local government, criminal justice, food standards and agriculture, though legislation on foreign affairs, defence, national security, trade and industry and a number of other areas will still be made for the whole of the UK by the Westminster Parliament. In September 2014, a referendum was held in Scotland, asking its populace whether they would want to remain part of the UK or declare independence. Following a vote to remain part of the UK, further powers were promised to the Scottish Parliament, including full control over taxation. The Northern Ireland Act 1998 similarly gives the Northern Ireland Assembly power to make legislation for Northern Ireland in some areas, though again, foreign policy, defence and certain other areas are still to be covered by Westminster.
 


In the same year, the Government of Wales Act established a new body for Wales, the Welsh Assembly but, unlike the other two bodies, the Welsh Assembly has only limited powers to make primary legislation; legislation made in Westminster will continue to cover Wales. However, the Welsh Assembly is able to make what is called delegated legislation (discussed in Chapter 4).
 


Membership of the European Union is the arena in which parliamentary sovereignty seems to be most confusing and/or misunderstood. The UK’s membership of the EU left the fundamental principle of parliamentary sovereignty intact. This was the conclusion of the Supreme Court in R (on the application of Miller and Dos Santos v Secretary of State for Exiting the European Union (2017). The Supreme Court ruled that Government Ministers could only withdraw the United Kingdom from the European Union after Parliament had passed an Act of Parliament giving the Ministers the authority to do so. In March 2017, the European (Notification of Withdrawal) Act 2017 was passed, allowing the UK to formally trigger the withdrawal process through Article 50.



Nevertheless, it became quite commonplace to hear from ‘Brexiteers’ that they wanted the UK to have its sovereignty back. This is to say that the UK should be governed by UK law. This statement needs to be juxtaposed with the contention that, even if it can be said that sovereignty had been limited by the UK’s accession to the EU, was this really to the UK’s detriment and was the discussion about sovereignty mere propaganda to stir up publicity?



When the UK acceded to the EU in 1973, Parliament agreed to limit its sovereignty in matters governed by EU law whereas all other matters continued to be governed by national law unless this would present a conflict, in which case EU law should take precedence.



The Court of Justice of the European Union in Amministrazione delle Finanze dello Stato v Simmenthal SpA (1978) made clear that:



Every national court must . . . apply community law in its entirety . . . and must accordingly set aside any provision of national law which may conflict with it . . . [A]ccordingly any provision of a national legal system which might impair the effectiveness of community law by withholding from the national court having jurisdiction to apply such law the power to do everything necessary at the moment of its application to set aside national legislative provisions which might prevent community rules from having full force and effect are incompatible with those requirements which are the very essence of community law.



This means that wherever there was a conflict between EU and national law, EU law must have priority.



While there were divergent views on the position of the UK’s sovereignty, it is the case that EU law has force only because an Act of Parliament, namely the European Communities Act 1972, has deemed it so. Therefore, only another Act of Parliament could change this position. This was done through the enactment of The European Union (Withdrawal) Act 2018 (The European Union (Withdrawal) Act 2018 (Exit Day) (Amendment) (No. 3) Regulations 2019), which set out that the European Communities Act 1972 would be repealed on exit day, which was 31 January 2020 at midnight. The UK is no longer a member of the EU.


Looking back, the decision to join the EU was a conscious one and not something that was imposed upon the UK. It was not something taken from us but rather something that the UK determined would be beneficial for the whole nation. At any rate, we are where we are today and the UK has shown its supremacy by determining that only by an Act of Parliament can it leave the EU. That is what was determined by the decision in Miller; the Government of the day could not, by itself, make such a determination.



Further unprecedented times continue from a constitutional point of view. Rather extraordinary constitutional circumstances have arisen thanks to Brexit. Three of the most recent ones are: prorogation, the implementation of the Fixed Term Parliaments Act and the Standing Order No. 24 (SO24) that allows MPs to take control of the parliamentary timetable.







        

      

    


      
        
          
Prorogation


Prorogation is the term for the formal end of a parliamentary session. Parliament stands ‘prorogued’ between the end of one session and the State Opening of Parliament, which marks the beginning of a new session. In the distant past, prorogation was used to control Parliament so that it was summoned for when it was needed to pass certain laws, for example in relation to taxes, and prorogued to limit its powers and activities. One may argue that this was an abuse of the separation of powers. In modern times, prorogation has been something of a perfunctory nature, which sees a parliamentary session prorogued but then opened a few days later. The important point to note is that when a parliamentary session closes, any Government business ceases. In 2019, Parliament was unlawfully prorogued on the evening of 9 September and was due to be reopened on 14 October when the new Queen’s Speech was scheduled to be held. The timing of this move could not have been more controversial. Gina Miller once again took to the courts to contest the Prime Minister’s decision to prorogue Parliament at a time that she described as being one of acute political crisis.


There are many important facets of this legal challenge, which include the fact that the challenge was crowdfunded through ‘Gina Miller’s Legal Battle to stop Johnson Proroguing Parliament’. This was an extraordinarily high-profile case and the level and speed at which support was given by the public demonstrate how interested and invested the public is in its legal and political system. But one may doubt why she funded the action through such means when she had the means to fund such legal action personally. Why did she bother to go through crowdfunding as a means of funding this legal action? The reason: gathering funds in this way engages with the public’s interest in the outcome of the action. It gives them a sense of ownership. It brings with it publicity on the widest scale. The outcome of the Brexit negotiations and any subsequent deal has impact on us all, so in one way or another funding the action in this way was apt.


Gina Miller’s challenge was initially rejected and she amended her crowdfunding campaign to ‘Gina Miller’s Supreme Court battle against Boris Johnson in order to appeal the matter to the Supreme Court’, for which leave was granted given how important this matter was. Proroguing of the Parliament on 9 September was announced on 28 August and the case was heard before the High Court on 6 September. This is an incredibly short space of time to produce a decision at this level. The High Court gave leave to appeal directly to the Supreme Court, which once again happened by use of the leapfrog procedure so that the matter could speedily reach the highest court of the land.



It was difficult to avoid the 2019 Miller judgment in which all 11 Justices of the Supreme Court sat to hear the case and reached a unanimous decision that the Prime Minister’s prorogation of Parliament was unlawful and therefore the decision to do so was null and of no effect. It was held (at paragraph 33) that:


. . . the effect of prorogation is to prevent the operation of ministerial accountability to Parliament during the period when Parliament stands prorogued. Indeed, if Parliament were to be prorogued with immediate effect, there would be no possibility of the Prime Minister’s being held accountable by Parliament until after a new session of Parliament had commenced, by which time the Government’s purpose in having Parliament prorogued might have been accomplished. In such circumstances, the most that Parliament could do would amount to closing the stable door after the horse had bolted.



While it is in the gift of the Prime Minister to prorogue Parliament and consistent with the principle of parliamentary sovereignty, the Supreme Court in Miller explained at paragraph 42 that the:


. . . sovereignty of Parliament would, however, be undermined as the foundational principle of our constitution if the executive [government] could, through the use of the prerogative, prevent Parliament from exercising its legislative authority for as long as it pleased. That, however, would be the position if there was no legal limit upon the power to prorogue Parliament . . . An unlimited power of prorogation would therefore be incompatible with the legal principle of Parliamentary sovereignty.



Another fundamental principle of our constitution is one of parliamentary accountability. This describes the notion that the Government and its policies are subjected to consideration by MPs in Parliament who have been elected, and it is required to explain and defend its actions so that citizens are protected from the arbitrary exercise of government power. This is without question fundamental to our democracy. That principle is placed in jeopardy if Parliament stands prorogued for the length of time proposed by the Prime Minister in 2019, which was for 34 days as opposed to just a few days which is customary. Government would effectively be moving to a position where it could be unaccountable government, which the Supreme Court describes as ‘the antithesis of the democratic model’. It certainly felt like the timing and the length of the prorogation – which was the longest in recent history – had been deliberate to move the agenda of what this Prime Minister wanted forward without being accountable and under the scrutiny of Parliament. 


For all of the argument surrounding reclaiming parliamentary sovereignty through Brexit, this type of prorogation is a sure way of impeding Parliament in exercising its sovereign power. If this prorogation were to have been held lawful, our conventional understanding of and familiarity with the separation of powers would be turned on its head with the potential to cause chaos and tyranny. At a time of high political crisis, through the process of prorogation and its timing, we were faced with the situation whereby the executive attempted to silence and sideline the legislature; but with reverence to the fundamental principle of the separation of powers, the judiciary may review, and indeed did review, the lawfulness of the executive's exercise of power, and consequently determined that it had not. Prorogation of this nature felt like a very deliberate move in very frustrating times when there was an air of desperation to move forward with the Brexit deal. Offending fundamental constitutional principles was not the way to achieve Brexit.
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Fixed-term Parliaments Act 2011


The Fixed-term Parliaments Act came into force on 15 September 2011. This act removed the prerogative power of the late Queen, on the advice of the Prime Minister, to dissolve Parliament and trigger a general election. At the time the Act was passed, the date of the general election was set to be held on 7 May 2015 and the Act provided that thereafter, general elections are scheduled to take place on the first Thursday in May in every fifth year. This would mean that the next election would be held on 7 May 2020. However, that schedule was not adhered to and a general election was held in 2017. How has this been possible following on from the Fixed-term Parliaments Act? Section 2 of the 2011 Act specifies that early elections can be held only:



	if a motion for an early general election is agreed either by at least two-thirds of the whole House or without section; or



	if a motion of no confidence is passed and no alternative Government is confirmed by the Commons within 14 days.





Prior to this Act, Prime Ministers could more or less dictate when to call a general election. Through this Act of Parliament, the legislature has been able to control this power by the above-mentioned two conditions. This is another example of the separation of powers at its best.


In 2019, the Prime Minister, following a move by rebel MPs in September pursuant to the Standing Order 24 as discussed below, said that he would table a motion under the Fixed-term Parliaments Act to hold a snap general election. The Prime Minister did indeed do this but under s. 2 he required a two-thirds majority of the House of Commons, which was not forthcoming. Therefore, while this Act could have been incredibly powerful in one sense, it is written in such balanced terms that it does not lead to frivolous elections in retaliation to an unfavourable outcome in their core business of governing.







        

      

    


      
        
          
Standing Order 24 – MPs taking control


It is indeed very unusual times when members of the Government are unhappy with the decisions of their Prime Minister and gather opposition MPs to invoke Standing Order Number 24. This triggers emergency debates within the House of Commons. In other words, there are rebel MPs (rebels because they are rebelling against their own party) and opposition MPs (members of the opposing parties) who have a shared interest that they want to present to Parliament for debate.
 


On 3 September 2019, the House of Commons was presented with and passed a motion led by rebel Tory MPs Sir Oliver Letwin and Hilary Benn MP that MPs should take control of the agenda – in other words, decide for themselves what business they would transact. Through this process, on 4 September, what became the European Union (Withdrawal) (No 2) Act 2019 passed all its stages in the House of Commons. This then led to the House of Lords suspending its usual rules on 6 September so that the Bill could be passed. It received Royal Assent on Monday 9 September. This Act required the Prime Minister on 19 October to seek, by a letter in the form scheduled to the Act, an extension of three months from the European Council, unless by then Parliament had either approved a withdrawal agreement or approved leaving without one. In other words, the Prime Minister could not agree to leave the EU without a deal unless Parliament agreed that there shall be no deal. Again, this is a great demonstration of the separation of powers at work at full force.


From all angles, whatever one’s political views on the Brexit crisis might be, we have seen and experienced the three powers checking and pushing each of the others to do what it is meant to. It is only in such extreme and unusual circumstances that we can see such vibrant constitutional debates arising over the use of power. In one sense, this is highly exciting and thrilling as history is being made, but at the other end of the spectrum, it is tiresome, tedious and testing.







        

      

    


      
        
          
The rule of law


The third basic principle of our constitution is known as the rule of law. It is developed from the writings of the nineteenth-century writer Dicey. According to Dicey, the rule of law had three elements. First, that there should be no sanction without breach, meaning that nobody should be punished by the state unless they had broken a law. Secondly, that one law should govern everyone, including both ordinary citizens and state officials. Thirdly, that the rights of the individual were not secured by a written constitution, but by the decisions of judges in ordinary law.
 


The real importance of the rule of law today lies in the basic idea underlying all three of Dicey’s points (but especially the first): that the state should use its power according to agreed rules, and not arbitrarily. The issue has arisen frequently in the context of the state’s response to terrorism. For example, opposition to an alleged shoot-to-kill policy by the armed forces in Northern Ireland against suspected terrorists was based on the principle that suspected criminals should be fairly tried, according to the law, and punished only if convicted.


The pressure group JUSTICE issued a manifesto for the rule of law in 2007. This suggests that the rule of law can be broken down into a set of values that Governments should accept as matters of constitutional principle which should not be breached. Thus JUSTICE suggests that under the rule of law, Governments should:



	adhere to international standards of human rights;



	uphold the independence of judges and the legal profession;



	protect the right to a fair trial and due process;



	champion equality before the law;



	ensure access to justice;



	accept rigorous powers of scrutiny by the legislature; and



	ensure that greater cooperation between Governments within Europe is matched by increased rights for citizens.







A practice that has come to light which appears to breach the rule of law is that of ‘extraordinary rendition’. This describes the kidnapping of people by state representatives and their subsequent detention, without recourse to established legal procedures (such as a formal request for the extradition of a suspect). The US intelligence service has kidnapped a large number of foreign nationals suspected of involvement with the terrorist organisation Al-Qaeda from around the world and removed them to secret locations without following any established legal procedures. It has been alleged that the UK has provided the US with some assistance in this practice through, in particular, the provision of information about suspects and the use of UK airports.
 


The Constitutional Reform Act 2005 introduced some major reforms to the British constitution. This Act expressly states in its first section that it ‘does not adversely affect . . . the existing constitutional principle of the rule of law’.







        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
A written constitution?


There has been much debate about whether the UK should have a written constitution. The main reasons put forward in favour of this are that it would clear up some of the grey areas concerning conventions, make the constitution accessible to citizens, and, some argue, provide greater protection of basic rights and liberties, such as freedom of speech.



Written constitutions can be changed, but usually only by means of a special procedure, more difficult than that for changing ordinary law. Thus, it might be necessary to hold a referendum on the proposed change, or gain a larger than usual majority in Parliament, or both. This contrasts with our unwritten constitution, which can be altered by an ordinary piece of legislation. So, some people have argued that the right of people suspected of committing a crime to remain silent when questioned, without this being taken as evidence of guilt, was part of our constitution; nevertheless, that right was essentially abolished by the Criminal Justice and Public Order Act 1994. If the UK had had a written constitution, then this right would probably have been contained in it and a special procedure would have had to be followed to amend the constitution to remove that right. The integration of the ­European Convention on Human Rights into domestic law may prove to be the first step towards a fully fledged written constitution. 


Those in favour of our unwritten constitution argue that it is the product of centuries of gradual development, forming part of our cultural heritage which it would be wrong to destroy. They also point out that the lack of any special procedural requirements for changing it allows flexibility, so that the constitution develops along with the changing needs of society.
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          Part 1 Sources of law







The word ‘source’ can mean several different things with regard to law, but for our purposes it primarily describes the means by which the law comes into existence. English law stems from eight main sources, though these vary a great deal in importance: 
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                          There are seven sources listed, each with an arrow pointing towards 'The Law' in the centre. The sources from the top in a clockwise manner are as follows: Case law, Acts of Parliament, Statutory interpretation, Delegated legislation, Custom, Equity, and Treaties.
      
    
          

        






The basis of our law today is case law, a collection of judge-made decisions which lay down rules to be followed in future court cases. For many centuries case law was the main form of law. However, Acts of Parliament (also known as statutes) are the most important source of law, in the sense that they prevail over most of the other sources. As well as being a source of law in their own right, Acts of Parliament contribute to case law, since the courts have to interpret the Acts, and such decisions lay down new precedents. Delegated legislation is made by the administration rather than the legislature, and lays down detailed rules to implement the broader provisions of Acts of Parliament. Custom, equity and international treaties are other minor sources of law.






Over the years an important source of law has been the legislation of the European Union, which is the only source of law that could take precedence over Acts of Parliament. Following on from our Brexit decision, there has been considerable unravelling and rewriting of our laws in order to separate English law from European law. This is discussed further in Chapter 5.  






Part 1 concludes with a discussion of the process of law reform, whereby these sources of law can be changed to reflect the changes taking place in society.






        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          1 Case law






This chapter contains:







	an introduction to judicial precedent;



	a description of the hierarchy of the courts and judicial precedent;



	an analysis of how judicial precedent works in practice;



	a discussion of whether judges actually make the law, rather than simply declaring the law;



	consideration of whether judges should be allowed to make law; and



	an overview of the advantages and disadvantages of binding precedent.











        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          1.1  Historical background






Before the Norman Conquest, different areas of England were governed by different systems of law, often adapted from those of the various invaders who had settled there; roughly speaking, Dane law applied in the north, Mercian law around the midlands and Wessex law in the south and west. Each was based largely on local custom and, even within the larger areas, these customs, and hence the law, varied from place to place. The king had little control over the country as a whole, and there was no effective central government.









When William the Conqueror gained the English throne in 1066, he established a strong central government and began, among other things, to standardise the law. Representatives of the king were sent out to the countryside to check local administration, and were given the job of adjudicating in local disputes, according to local law.






When these ‘itinerant justices’ returned to Westminster, they were able to discuss the various customs of different parts of the country and, by a process of sifting, reject unreasonable ones and accept those that seemed rational, to form a consistent body of rules. During this process – which went on for around two centuries – the principle of stare decisis (‘let the decision stand’) grew up. Whenever a new problem of law came to be decided, the decision formed a rule to be followed in all similar cases, making the law more predictable.






The result of all this was that by about 1250, a ‘common law’ had been produced that ruled the whole country, would be applied consistently and could be used to predict what the courts might decide in a particular case. It contained many of what are now basic points of English law – the fact that murder is a crime, for example.






The principles behind this ‘common law’ are still used today in creating case law (which is in fact often known as common law). From the basic idea of stare decisis, a hierarchy of precedent grew up, in line with the hierarchy of the modern court system, so that, in general, judges must follow decisions made in courts which are higher up the hierarchy than their own (the detailed rules on precedent are discussed later in this section). This process was made easier by the establishment of a regular system of publication of reports of cases in the higher courts. The body of decisions made by the higher courts, which the lower ones must respect, is known as case law.






The English common law system was exported around the world wherever British influence dominated during the colonial period. These countries, including the US and many Commonwealth countries, are described as having common law systems. They are often contrasted with civil law systems, which can be found in Continental Europe and countries over which European countries have had influence. The best-known civil law system is the French legal system, whose civil code has been highly influential.






        

      

    


      
        
          1.1.1  The Supreme Court






In June 2003, the Labour Government announced that it was going to abolish the House of Lords (which had existed since 1876) and replace it with a Supreme Court. It subsequently issued a consultation paper, Constitutional Reform: A Supreme Court for the United Kingdom, which considered the shape that this reform should take. The Constitutional Reform Act 2005 was passed, which contained provisions for the creation of the new court. The Supreme Court (Photo 1.1) was established in 2009 and replaced the House of Lords. The term ‘House of Lords’ is slightly confusing because this name was used to describe both the highest court, which sat in the Palace of Westminster, and the upper chamber of Parliament. The upper chamber still remains; it is the Committee of the House of Lords sitting as a court that has been abolished. The last case to be heard by the House of Lords was the high-profile case of Debbie Purdy, who suffered from multiple sclerosis and who was seeking clarification on the criminalisation of individuals who assist the terminally ill to commit suicide.
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                The Supreme Court in Parliament Square
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The Labour Government was anxious to point out that the reform did not imply any dissatisfaction with the performance of the House of Lords as the country’s highest court of law:






On the contrary its judges have conducted themselves with the utmost integrity and independence. They are widely and rightly admired, nationally and internationally. The Government believes, however, that the time has come to establish a new court regulated by statute as a body separate from Parliament.







Six of the Law Lords opposed the reform, considering the change to be unnecessary and harmful.






        

      

    


      
        
          1.1.2  Separation from Parliament






The consultation paper stated that this reform was necessary to enhance the independence of the judiciary from both the legislature and the executive. It pointed to the growth of judicial review cases and the passing of the Human Rights Act 1998 as two key reasons why this reform was becoming urgent. Article 6 of the European Convention on Human Rights requires not only that the judges should be independent but also that they should be seen to be independent. The fact that the Law Lords sat as a Committee of the House of Lords in Parliament raised issues about whether it appeared to be dependent on the legislature rather than independent.






The new Supreme Court is completely separate from Parliament. Its judges have no rights to sit and vote in the upper chamber. Only the Law Lords who sat in the House of Lords before it was abolished have the right to sit and vote in the House of Lords in its legislative capacity after their retirement from the judiciary.






One advantage of this change is that the court no longer sits in the Palace of Westminster, where there is a shortage of space. The Supreme Court is based in a refurbished neo-Gothic building opposite Parliament in Parliament Square. A disadvantage is proving to be the financial arrangements for the court. In the past, the House of Lords’ running expenses fell within Parliament’s budget and did not attract much attention. Now its budget falls within the accounts of the Ministry of Justice and is exposed to the general cuts being made by politicians to reduce the nation’s debt.  However, it is to be noted that due to the pandemic and the need for a more modern and efficient justice system, the Conservative Government promised a 12 per cent increase to the Ministry of Justice's budget. This was the largest funding increase that the justice system had seen in over 10 years.






        

      

    


      
        
          1.1.3  Jurisdiction






The Supreme Court can hear appeals from the whole of the United Kingdom. It can hear both civil and criminal appeals from England and Wales and Northern Ireland, and civil appeals from Scotland. It is the ultimate arbiter on questions of domestic law. Cases from the Supreme Court raising human rights issues can be heard by the European Court of Human Rights.  Prior to Brexit taking effect, cases raising European law issues could be heard by the Court of Justice of the European Union. A case can only be heard by the Supreme Court if the lower court, or, more normally, the Supreme Court itself, gives permission to appeal.






In the year 2020–2021, there were 217 applications to the Supreme Court requesting permission to appeal. Of those, 175 were determined, whereby 50 were granted, 123 were refused and 2 had another result. That is to say that almost a quarter (23 per cent) of applications for permission to appeal were successful. This demonstrates that appealing a decision will be challenging but it also arguably demonstrates that only the most deserving cases are successful. This is in line with the trend in previous years. Quite often a lot of publicity surrounds such cases, not in relation to a judgment on appeal but rather as to whether permission to appeal should be granted. For example, in 2017, the unfortunate case of terminally ill Charlie Gard courted much public interest; in fact, so much so that supporters of Charlie and his parents became known as ‘Charlie’s Army’. The case also attracted comment from Donald Trump and the Pope. This was a case in relation to an application for permission to appeal, not in relation to the decision itself. Charlie’s parents mounted an appeal against the decision of Great Ormond Street Hospital (GOSH) to withdraw Charlie’s life support machine. Charlie’s parents did not want GOSH to continue treatment but rather just to continue to keep Charlie alive through artificial ventilation until they could take him to the US for treatment, for which they had raised funds. GOSH denied this as it had determined that such an endeavour would be futile. The Supreme Court agreed with GOSH and, with the utmost sympathy, denied permission to appeal this decision.






The Supreme Court does not have the power to overturn legislation, a power enjoyed by the Supreme Court in America. It is not a purely constitutional court (like the Conseil constitutionnel in France), partly because we do not have a written constitution so it would be difficult to determine the jurisdiction of a constitutional court for the United Kingdom. The court does not have the power to give preliminary rulings on difficult points of law because English courts do not traditionally consider issues in the abstract, so giving such a power to the Supreme Court would sit uneasily with our judicial traditions.






        

      

    


      
        
          1.1.4  Membership






The full-time Law Lords from the former House of Lords are the first judges of the Supreme Court. It has a maximum of 12 full-time judges, but can call on the help of other judges on a part-time basis. Members of the Supreme Court are called ‘Justices of the Supreme Court’. The Lord Chancellor was a member of the Appellate Committee of the House of Lords, but does not have a right to sit in the Supreme Court. The judges no longer automatically become Lords; instead the new male appointments take the title of ‘Sir’ and the female appointments the title of ‘Dame’. Quite a remarkable and long-awaited moment in legal history was marked in October 2018 when a majority of female Justices sat in the Supreme Court (see Chapter 10).






Qualifications for membership have remained the same as for the House of Lords. The Government rejected the idea that changes should be made to make it easier for distinguished academics to be appointed in order to enhance the diversity of the court. This is disappointing, as the Government itself acknowledges that the current pool of candidates for the court is very narrow, and the Government’s statistics show that the current senior judiciary are not representative of society. Candidates are not subjected to confirmation hearings before Parliament as these would risk politicising the appointment process (discussed in Chapter 10).






        

      

    


      
        
          1.1.5  The Supreme Court at work






In the past, the public was confused as to the identity of the House of Lords and its relationship with Parliament. Increasingly the public understands the role of the Supreme Court. It is open to the public and it is physically easier to visit than the old House of Lords which was hidden inside the long corridors of the Palace of Westminster.






Having moved into separate buildings from Parliament, the Supreme Court has tried to be more open, accessible and media-friendly. All of its hearings are open to the public. The judge giving the lead, majority verdict will give a short oral explanation of the judgment in the morning it is released. This is televised and is occasionally shown on a news programme. There is more media interest in its work, particularly with its growing case load involving human rights law. It is gradually getting a higher profile and moving into the role of a constitutional court.






The physical layout of the Supreme Court building provides more opportunity for the judges to chat with each other informally when they are preparing their judgments than the offices on the long corridor in the House of Lords (Paterson (2013)). Through this process of discussion they can iron out some of their differences, so there are fewer divergent views being expressed in the individual judgments, reducing uncertainty. In 2014, only one-fifth of cases included a dissenting judgment. There is still a role for a minority dissenting judgment as this can help to shape the law where the court later decides it got the law wrong.






The Supreme Court sits in panels containing an odd number of judges, normally five, but sometimes in the most important cases they sit in panels of seven,  nine or even, exceptionally, in a panel of eleven. Criteria to be used when considering whether more than five Justices should sit on a panel are as follows:







	If the Court is being asked to depart, or may decide to depart from a previous decision.



	A case of high constitutional importance.



	A case of great public importance.



	A case where a conflict between decisions in the House of Lords, Judicial Committee of the Privy Council, and/or the Supreme Court has to be reconciled.



	A case raising an important point in relation to the European Convention on Human Rights.
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