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What you need to do for every question in EU law





HOW TO USE THIS BOOK

Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.

This guide should not be used as a substitute for learning the material thoroughly, from your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.

Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here: instead, use the answers and the other features to understand what goes into a good answer and why.



EU law is not a subject enjoyed by most students but it really does not have to be difficult. Every EU law question is likely to ask you to apply your knowledge of the law to a particular context – either a practical one, as in problem questions, or a more theoretical one, as in essay questions. For both you need to remember that EU law does not exist in isolation but is inextricably linked with the national legal systems of the Member States. The interaction between European law and these systems is crucial to understanding how EU law works.

EU law is often considered in a political context and this has become very apparent and obvious in the UK following the referendum in June 2016 and the vote for ‘Brexit’. At the time of writing Brexit negotiations are continuing and for now EU law applies as it always has in the UK. Recognising that your political stance is likely to influence your views on EU law is valuable and something which can make your answers stronger, particularly in relation to questions on historical, constitutional or institutional issues.

There are a number of issues in EU law assessment which you should look out for. Make sure you always clearly state the legal authorities on which you are basing your argument and be aware of the differences between different types of EU legal sources. You should be familiar with the Treaties as a framework and you must be able to distinguish between, for example, directives and regulations, recognising that the latter are directly applicable whereas the former need implementation by the Member States.

In addition, you should be familiar with the importance of the case law of the Court of Justice of the European Union and understand that this does not set the same sort of binding precedent you know from the English legal system. In other words, you need to remember that the EU is a unique system with a unique set of institutions and unique rules of governance that do not really exist anywhere else in the world and it is thus not easily compared to legal or political systems you might be more familiar with.

Finally, it is worth remembering that substantive EU law questions, for example, on the free movement of goods, can also benefit from a mention of procedural legal issues where appropriate, in particular when advising clients in problem questions. A client would want to know what their legal rights are but also how to enforce them, and this is something many EU law exam answers lack.

Good luck!
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The origins and institutions of the EU




How this topic may come up in exams

The origins and historical development of the EU are often seen as background information and are rarely examined other than in a very general sense. Questions in this area tend to focus on the roles and functioning of the institutions or their historical development. As such, problem questions are very rare and most questions are essay-type questions. Answers in this area are often far too descriptive and do not apply the knowledge or answer the question set in an analytical and critical way. To make the most of this topic, you need to avoid pure description as much as possible.





Before you begin

It’s a good idea to consider the following key themes of the origins and institutions of the EU before tackling a question on this topic.
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[image: pen_nibs] Question 1


What have been the major legal developments in the European Union’s history and how does the Union as we know it today compare to the vision of the Founding Members?


Answer plan

[image: arrow] Outline the key milestones in the development of the Union, focusing on the ECSC, the EEC and the EU.

[image: arrow] Discuss the Lisbon Treaty and its ratification process.

[image: arrow] Explore the vision of the founding members and how that fits with the Union now (in this case we have adopted the Schuman Declaration as our starting point but you don’t have to).




Diagram plan
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Answer

‘Europe will not be made all at once, or according to a single plan. It will be built through concrete achievements which first create a de facto solidarity’ (Schuman Declaration 1950).

This essay will firstly set out the purpose of bringing the nations of Europe together into a political union and will chart its evolution through to the present day, before comment will be made on whether or not a ‘de facto solidarity’ as predicted by Schuman currently exists among the citizens and Member States of the European Union (EU).1

Robert Schuman is seen as one of ‘Europe’s’ ‘founding fathers’.2 Schuman, a French Finance Minister, and Jean Monnet, a French civil servant, developed a plan which became the first major intergovernmental initiative towards the system of European integration we know today as the EU. The Schuman Plan recommended that coal and steel production and distribution in France and Germany should be placed under a common High Authority to allay ‘French fears of emerging German industrial might’ (Chalmers et al., 2014). Permanently ending the hostilities between these countries was key to the plan. Schuman continued, ‘… solidarity in production [means] that any war between France and Germany becomes not merely unthinkable, but materially impossible’.3 In this singular aspect, Schuman’s vision of solidarity has been a complete success.

The Schuman Plan was accepted by Germany and, along with Italy, Belgium, Luxembourg, the Netherlands4 and France, these six nations ratified the Treaty Establishing the European Coal and Steel Community (ECSC) in 1951. The Pleven Plan followed in 1952 to hastily arrange the six into a European Defence Community (EDC) in the face of the threat of the Soviet Union. The EDC fell apart soon after and attention was focused, by way of the Spaak Report in 1956, on the creation of a wider supranational entity to develop economic cooperation among the ECSC six. A year later the Treaties of Rome were signed and the European Economic Community (EEC) was established in 1958 along with the European Atomic Energy Committee.

The EEC Treaty created a Customs Union, abolishing duties on intra-Community trade, and creating a common external tariff on imports. It also created a free-trade area to remove restrictions on the free movement of goods, people, services and capital.5 Other policies were created to enforce fair competition, to prevent states from discriminating against non-domestic products and to standardise trade deals with non-EEC countries. The Common Agricultural Policy was set up to ‘Europeanise’ state intervention in the agricultural sector. To oversee these policies, the EEC Treaty formed three institutions which still exist to this day: Commission, Council and Assembly (now Parliament).6

Another of the EEC’s institutions, the Court of Justice, made its mark in the 1960s,7 widening the supranational reach of the Community. The Community was described as a ‘new legal order’, which ‘limited the sovereign rights’ of the states. The decision in Van Gend en Loos (1963) established the principle of direct effect and gave full legal authority to the EEC Treaty. This began a flurry of activity in the Court of Justice, creating a number of judgements and bringing about further European integration, such as the supremacy of European law as stated in Costa v ENEL (1964).8

Europe’s economic fortunes were on the rise, and a number of countries applied to join the EEC. The UK joined in 1973 and five other Member States had entered by 1986. These enlargements and other matters required several changes to the EEC Treaty. The Single European Act of 1986 called for work to be done to complete the internal market. It also increased the powers of the European Parliament and introduced qualified majority voting so that legislation could be voted through the Council more easily. The EEC went into a legislative frenzy and by 1992 the internal market was said to be complete.

The Treaty on the European Union (TEU) was also signed in 1992. This established the European Union, incorporating within it the ECSC, Euratom and the European Community. These three entities formed the first pillar of the new EU structure. The second pillar gave rise to the common foreign affairs and security policy and the third pillar concerned police and judicial cooperation in criminal matters. The latter two pillars substantially extended the EU’s legislative remit.9 The TEU brought about a number of significant changes, adding such matters as social policy, public health and industrial policy to a wide list of Union competencies. The framework for economic and monetary union (EMU) was laid down in the TEU, and EU citizenship was created and bestowed upon all nationals of the Member States.

The changes planned under TEU were designed to cultivate a greater sense of a collective identity without the traditional confines of the nation state. This drew some hostile criticism and resulted in a Treaty that was much toned down compared to that envisaged by the drafters.10 The second and third pillars were made to remain intergovernmental in nature as opposed to supranational; the subsidiarity principle was developed to limit the role of the Union; and the UK and Denmark were allowed to opt out of the EMU.

The Treaty of Amsterdam followed in 1997, developing the powers of the Union and the structure of the institutions. The Treaty of Nice then looked towards enlargement of the Union, after negotiating an initial rejection from the people of Ireland. A plan for a Constitutional Treaty (CT) was then conceived to put an end to the succession of treaty reforms. The CT was designed to develop the EU into a constitutional democracy, complete with a Foreign Minister, a legal personality and many of the trappings of statehood. This plan was rejected by the French and Dutch electorates. The citizens of Europe seemingly did not identify with the notion of a European citizenry, or feel any overwhelming sense of solidarity with the European project.11

The Lisbon Treaty continued the evolutionary process, which then stalled after the rejection of the CT. It brought the three pillars of the TEU together, further expanded the EU’s competencies, increased the involvement of the Parliament and created a President for the European Council and a High Representative for foreign affairs and security policy. Again, the Lisbon Treaty was initially rejected by the Irish, before being approved in a second vote.
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