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        Preface to the Fifteenth Edition

        In 2016, the editorship of this long-established text passed from the late Professor John Adams to Professor Christian Twigg-Flesner and Rick Canavan. Both continued in their roles for the Fourteenth Edition, published in 2020. Since then, Rick Canavan has decided to leave academia, and he also stood down from editing this book. The task of updating any textbook is demanding and time-consuming, and it is work best shared. Professor Christian Twigg-Flesner was therefore joined by a new editor for the preparation of this fifteenth edition: Dr David Ndolo from Coventry University.

        It was pleasure for both of us to work on updating this text for its 15th edition. In the previous two prefaces, the then editors noted that they tried to preserve the voices and scholarly rigour of both the original author, Professor Patrick Atiyah, and its first editor, John Adams. We have continued to approach our task in the same way, and have avoided being too radical in the changes we have made.

        Our task was two-fold: ensuring that recent developments in the case law are adequately reflected in the text, and improving the flow of the discussion. The extent of the changes we have made varies from chapter to chapter, with some chapters having had a light review and others more significant changes. We hope that we have succeeded in keeping the book familiar for long-standing readers and keeping it accessible for first-time readers.

        We have continued to gently insert material reflecting the growing significance of digitalisation. In particular, goods with integrated software are increasingly prevalent and we have considered some of the pertinent questions they raise in several chapters. Eagle-eyed readers will also spot a new Chapter 22 on dispute resolution, written by David Ndolo (whose expertise includes arbitration and dispute resolution). We hope this chapter will be welcomed by readers.

        The primary responsibility for updating chapters was allocated as follows: David Ndolo took the lead on chapters 1–4, 10–12, 13, 17 and 18; and Christian Twigg-Flesner led on chapters 5–9, 14–16 and 19–22, and was the overall editorial lead.

        We have endeavoured to state the law as we believe it to be in December 2024.

        Christian Twigg-Flesner

        David Ndolo











Part 1 Nature and formation of the contract of sale










Chapter 1 Sources of the law of sale of goods


        The previous chapter considered the extensive changes made to the consumer law landscape through the Consumer Rights Act 2015 and related legislation. This chapter concentrates on an aspect of consumer protection which was in place before the recent reforms, and considers primarily the legal obligations a manufacturer of goods may have towards consumers.








        1.1 Introduction

        





        1.2 The Sale of Goods Act 1979

        The domestic law of sale of goods, as it applies to non-consumers, is still to be found in four main sources. The first, and still by far the most important, is the Sale of Goods Act 1979, which consolidates (with some additional amendments) the original Sale of Goods Act of 1893 and amendments to it made prior to 1979. That Act has in turn been amended by the Sale and Supply of Goods Act 1994, the Sale of Goods (Amendment) Act 1994 and the Sale of Goods (Amendment) Act 1995. 

        
 I think the proper course is in the first instance to examine the language of the statute and to ask what is its natural meaning, uninfluenced by any considerations derived from the previous state of the law, and not to start with inquiring how the law previously stood, and then, assuming that it was probably intended to leave it unaltered, to see if the words of the enactment will bear an interpretation in conformity with this view. If a statute, intended to embody in a code a particular branch of the law, is to be treated in this fashion, it appears to me that its utility will be almost entirely destroyed, and the very object with which it was enacted will be frustrated. The purpose of such a statute surely was that on any point specifically dealt with by it, the law should be ascertained by interpreting the language used instead of, as before, by roaming over a vast number of authorities in order to discover what the law was, extracting it by a minute critical examination of the prior decisions.
 
 
        Lord Herschell then went on to observe that in exceptional cases, reference to earlier decisions may still be permissible. First, where the provisions of the Act are ambiguous, earlier cases may help to resolve the ambiguity; and, secondly, where a term has acquired a technical meaning, previous cases may be cited to illustrate this meaning. It almost goes without saying that where a point is not covered by the Act, older decisions are still binding and must be followed.

        Despite this warning and its subsequent repetition in later cases, arguably, it has not always been taken to heart by courts or writers. For example, the speeches of the judges in the House of Lords in Ashington Piggeries Ltd v Christopher Hill Ltd3 suggest that Lord Herschell’s remarks may need qualification. In particular, in the interpretation of provisions of the Act relating to implied terms, Lord Diplock said that the Act ‘ought not to be construed so narrowly as to force on parties to contracts for the sale of goods promises and consequences different from what they must reasonably have intended’,4 a position that is very much in evidence in the decision of the Supreme Court in PST Energy 7 Shipping LLC v O W Bunker Malta Ltd.5 More generally, it may be said that the courts have tended to treat the provisions of the Act as though they were part of the common law, and have not generally treated cases under the Act as though they were ordinary exercises in statutory interpretation.

                Another problem arising from Lord Herschell’s approach is that this method of interpretation is not sufficiently adaptable to be used in the interpretation of legislation which clearly departs from general common law principles. This means that every statutory amendment of the law of sale of goods either opens up a wedge between the law of sale and the law applicable to closely analogous contracts, or it has to be followed by or accompanied by parallel legislation applicable to these other contracts. But if, when this new legislation is proposed, there are second thoughts about the earlier legislation amending the law of sale, the result is likely to be yet further amendments to the law of sale. The result is that the law of sale and the law of similar contracts are engaged in a sort of leap-frog exercise which sometimes makes it difficult to identify the precise effect of modern legislation at any given moment. And it also means that arbitrary distinctions sometimes have to be drawn between cases according to the precise type of contract involved – sale of goods contracts sometimes being affected by legislation which does not apply to other closely similar transactions.

        In addition to the law of sale of goods in the strict sense, there is, of course, the general body of the law against which a codifying statute has to be understood and, in particular, the general law of contract. The Sale of Goods Act makes no attempt to codify the general principles of contract law. Indeed, it expressly leaves them untouched, for s. 62(2) enacts that:



 The rules of the common law, including the law merchant except in so far as they are inconsistent with the provisions of this Act and in particular the rules relating to the law of principal and agent and the effect of fraud, misrepresentation, duress or coercion, mistake, or other invalidating cause, apply to contracts for the sale of goods.
 
 
        Despite this section, no exposition of this subject would be complete without some account of the general rules of the law of contract insofar as they have some special bearing on the law of sale of goods.

                As will appear during the course of this book, the Sale of Goods Act has not proved one of the more successful pieces of codification undertaken by Parliament towards the end of the nineteenth century.13 The principal reason for this may well be that there has been a change in the type of sale of goods cases coming before the courts, and the types of cases, more generally, coming to legal attention. The nineteenth-century cases on which the Act was based were, in the main, sales between businessmen or organisations, that is, sales by manufacturers and suppliers. Since the passing of the 1893 Act, however, a large proportion of the cases coming before the courts appeared to be concerned with sales by retailers to the consuming public. The passing of the Consumer Rights Act 2015 (which extends to Scotland) has stemmed this flow and in any case, the volume was never great as the value of these transactions often made litigation unwarranted.14 Even still, the increasingly vociferous demands of consumers and consumer groups have had an impact on the shape of the Act and the judicial understanding of it, not least in highlighting that the term ‘merchantable quality’ was not an appropriate one, and one ultimately cast aside by Sale and Supply of Goods Act 1994.

        The status of the ‘consumer’ case law which accrued prior to the Consumer Rights Act may now be the subject of question; however, it seems unlikely that it will be cast aside. The standards which a consumer buyer might expect of a car are unlikely to be different to those expected by a commercial buyer, irrespective of whether the commercial buyer is buying for the purposes of re-sale or not.








        1.3 Impact of withdrawal from the European Union (‘Brexit’) on English Sale of Goods Law

        At the beginning of 2009, the Draft Common Frame of Reference (DCFR) was published. The text was the result of the work of a broad range of private law scholars from the member states of the European Union. It presents itself as an ‘academic’ document, committed to the precepts of scholarship rather than politics. The sales law aspect of the DCFR was derived in part from the Vienna Convention on International Sales of Goods (CISG), which is dealt with in Chapter 14. The sales law aspect of the DCFR emerged as the Common European Sales Law (CESL),15 an aborted initiative by the EU to try to obviate the obvious potential difficulties of a single market with such a plurality of sales law systems. Despite its ambition, the proposal failed to gain the support of the Council of Ministers and was withdrawn.

        Instead, the EU passed the Directive on Self-employed (Commercial) Agents (86/653/EEC) which had a significant impact on English agency law, and pasted all EU laws applicable to UK, including previous CJEU case law, into the domestic UK domestic law. As a result, first, UK parliament gained the ultimate power to amend and repeal any retained EU law as now UK domestic law. Secondly, the first and second instance English courts will remain bound by previous CJEU cases. The UK Supreme Court, however, via s. 6(4) of the EUWA 2018, will have the power to depart from previous CJEU decisions in the same way it can depart from its own earlier case law.

        Overall, at the time of writing, Brexit has not had any significant impact on English Sale of Goods law. This is because, as mentioned above, there were very few Sale of Goods laws that resulted from EU initiatives, and for those that were, much of EU law of relevance to the sale of goods concerned consumer contracts.

        On 1 May 2021, the UK–EU Trade and Cooperation Agreement (TCA) came into force providing a basic framework of trade between the UK and the EU. The specifics of this Free Trade Agreement are beyond the scope of this book. It suffices to note that it includes zero tariffs and zero quotas on trade in goods between the UK and the EU, but it does not include an agreement in relation to non-tariff barriers.









Chapter 2 The contract of sale









        2.1 Definition

        Section 2(1) of the Act defines a contract of sale of goods as:



 a contract by which the seller transfers or agrees to transfer the property in goods to the buyer for a money consideration, called the price.
 
 
        Subsections (3) and (4) give different names to two transactions:



 (3) Where under a contract of sale the property in the goods is transferred from the seller to the buyer the contract is called a sale.(4) Where under a contract of sale the transfer of the property in the goods is to take place at a future time or subject to some condition later to be fulfilled the contract is called an agreement to sell.
 
 







        2.2 Sale distinguished from other contracts

                In Young & Marten Ltd v McManus Childs Ltd,21 the House of Lords expressed strong views on the undesirability of drawing unnecessary distinctions between different classes of contract. However, the structure of particular commercial transactions, as well as the legislative structure of the law sometimes makes this an inescapable result.

        In respect of the latter, as we shall see later,22 there are, for example, a number of provisions in the Sale of Goods Act (originating in the Factors Act 1889) enabling a person, subject to various conditions, to pass a good title to goods even if they do not own them, provided that they have agreed to buy them. This legislative formula clearly excludes cases in which the contract involves the acquisition of the goods without an agreement to buy. And we shall see recent examples of cases in which this distinction is critical to the result of a legal dispute.

        Moreover, as noted above, even the most recent legislation applicable to sales and other contracts is not always, at any given moment, identical because sometimes the law applicable to one type of contract (usually sale) is amended first and the others at a later date. In any case, since the changes made by these Acts and subordinate legislation are clearly not declaratory, it is difficult to see how the courts could modify the law relating to these other contracts to keep them in line with contracts of sale. However, in the most recent updating of the legislation, care was taken to treat contracts of sale of goods and other similar transactions in the same way, subject only to necessary modifications. It is, therefore, probable that the distinction between the different types of contract will only be of practical importance in relatively unusual circumstances.

        In cases under s. 4, it was necessary to draw a firm line between contracts of sale and other types of contract, but for other purposes, there seems no reason why it should not sometimes be possible to hold that a contract is partly a contract of sale and partly something else.23 Thus a contract for the provision of a meal in a hotel is apparently a contract of sale,24 and so is a contract for the construction of machinery.25Yet such contracts in some sense also involve the provision of services, and it seems clear that the law relating to the goods and the law relating to the services aspects of such a contract may differ. For instance, under the Supply of Goods and Services Act 1982 the supplier’s duties as regards any goods supplied under the contract will normally be strict (i.e. it will be liable for defects in the goods even if it has not been negligent), whereas its liability in respect of services may be a liability, in effect, for negligence only. As will be seen later, this problem of distinguishing between sales and supplies of goods on the one hand, and supplies of services on the other, has historically given rise to considerable difficulties in relation to contracts for the provision of computer software.

        





        2.2.1 Sale and exchange

        The fact that the consideration must be in money, and that the term ‘goods’ is defined by s. 61 so as to exclude money, serves to distinguish a sale from a contract of barter or exchange in the ordinary case. But a coin which is a collector’s item may be ‘goods’ even though it is legal tender, and there may be a sale of such a coin. In such an event, the coin does not possess the usual negotiable qualities of money, and if the sale is by a thief they cannot pass a good title to it33.

                        As noted above, a contract of exchange of goods for goods (or even of goods for some other consideration such as shares or land) is a contract for the transfer of goods within the Supply of Goods and Services Act 1982.43 This Act incorporates into such a contract terms almost identical to those applying to a contract of sale; so if the question is one concerning the quality or fitness of goods supplied, it will be of very little importance whether the goods are supplied under a contract of sale or a contract of exchange.








        2.2.2 Sale and gift

        Usually, there is no difficulty in distinguishing between a sale and a gift. A gift is a transfer of property without any consideration and as such it is, of course, not binding while it remains executory unless made by deed. But difficulty may sometimes arise with regard to transactions in which a ‘free’ gift is offered on the condition of entering into some other transaction.

        In Esso Petroleum Ltd v Commissioners of Customs & Excise,44 filling stations advertised a ‘free’ gift of a commemorative coin marking the 1970 World Cup to anyone buying four gallons of fuel. It was held by the House of Lords that, although the transaction was not a gift, inasmuch as the garage was contractually bound to supply the coin to anyone buying four gallons of fuel, it was not a sale of goods either. The transaction was characterised by Lord Simon and Lord Wilberforce as one in which the garage promised to supply a coin in consideration of a customer buying the petrol. It was thus, in substance, a collateral contract existing alongside the contract for the sale of the fuel.45 On this analysis, it would presumably be a contract for the transfer of goods within the Supply of Goods and Services Act 1982, which is dealt with later.

        An unsolicited offer to sell goods, accompanied by a delivery of those goods to the offeree, may be treated as a gift in the circumstances laid down in the Unsolicited Goods and Services Act 1971.








        2.2.3 Sale and bailment

        A bailment is a transaction under which goods are delivered by one party (the bailor) to another (the bailee) on terms which normally require the bailee to hold the goods and ultimately to redeliver them to the bailor or in accordance with their directions. The property in the goods is not intended to and does not pass on delivery, though it may sometimes be the intention of the parties that it should pass in due course, as in the case of the ordinary hire-purchase contract. But where goods are delivered to another on terms which indicate that the property is to pass at once, the contract must be one of sale and not bailment. In Chapman Bros v Verco Bros & Co Ltd,46 farmers delivered bags of wheat to a company carrying on business as millers and wheat merchants. The wheat was delivered in unidentified bags which were identical to those in which other farmers delivered wheat to the company. The terms of the transaction required the company to buy and pay for the wheat on request by the farmer or failing such a request, on a specified date, to return an equal quantity of wheat of the same type; but there was no obligation to return the identical bags. Although the contract referred to the company as ‘storers’, it was held by the Australian High Court that this transaction was necessarily one of sale as the property passed to the company on delivery.

        Similarly, if the nature of the transaction is such that the property must pass (even if not at once) the transaction seems inconsistent with the possibility of a bailment. It will be an ‘agreement to sell’ within s. 2(5) of the Act. If the goods are delivered to the buyer before the property passes, they will be a ‘buyer in possession’ rather than a mere bailee.

                A contract of hire is one species of bailment; such contracts are readily distinguishable from sales since there is no intention that property should pass in a hiring contract. The Supply of Goods and Services Act 1982 contains implied terms applicable to a contract of hire which are similar to, though not identical with, those in a contract of sale; it is also possible to exclude these terms by contrary agreement so long as they comply with the ‘reasonableness’ requirement under the Unfair Contracts Terms Act 1977, although this is not always possible in contracts of sale.54








        2.2.4 Sale and hire-purchase

        Contracts of hire-purchase resemble contracts of sale very closely, and, indeed, in practically all cases of hire-purchase the ultimate sale of the goods is (in a popular sense) the real object of the transaction. Nonetheless, for present purposes, the legal distinction is clear and important, though its importance has greatly diminished since the Sale of Goods (Implied Terms) Act 1973,55 and the Consumer Credit Act 1974. A sale is a contract whereby the seller ‘transfers or agrees to transfer’ the property in goods to the buyer; that is to say, as soon as the contract is made the ultimate destination of the goods is determined even though the property is not to pass for some considerable time; for example, until all the instalments of the price have been paid. A contract of hire-purchase, on the other hand, is a bailment of the goods coupled with an option to purchase them, which may or may not be exercised. Only if and when the option is exercised will there be a contract of sale.

        The similarity between the two transactions is accentuated by the artificial nature of most hire-purchase agreements. This is brought out by consideration of three points. First, as already observed, the real object of a contract of hire-purchase is almost invariably the ultimate sale of the goods to the hirer. Secondly, the amount which the hirer is bound to pay under the contract is usually far in excess of that which they would have had to pay if they were really hiring the goods.56 And thirdly, the legal purchase price for which the hirer has the option to buy the goods is frequently nominal only and, in fact, is sometimes not exacted in practice. Moreover, for the purposes of the hirer claiming capital allowances, hire-purchase transactions in respect of machinery or plant are treated in the same way as outright purchases.57

                        A second obvious method of achieving the desired result was for the seller to sell and deliver the goods outright to the buyer but to require the buyer to grant them a mortgage, or charge, or a right to repossess the goods in the event of the buyer’s failure to pay the instalments. At common law, it was possible to create a charge of this nature on goods which would be binding even on third parties. Most probably, a legal arrangement of this nature would still have been caught by s. 25 of the Sale of Goods Act, but there was a more fundamental objection to this device. The whole essence of this scheme is that one person, the buyer (A), should have the possession of goods and be entitled to the use of them as though they were the owner, while another person, the financier (B), should actually have a charge or mortgage on the goods. This kind of transaction is not viewed favourably by the law because third parties may be induced to do business with, or give credit to, A in the belief that they are the unencumbered owner of the goods. And if A becomes insolvent, they will then find that B has a prior claim to the goods. It is generally thought to be unfair that B should be able to do this unless they have in some way publicised their transaction with A. Accordingly, the Bills of Sale Acts of 1878 and 1882 require a transaction of this kind to be made by a written instrument, called a bill of sale, which is required to be registered under the Acts.

        The Bills of Sale Acts had two great disadvantages. First, they required some degree of publicity – that was their whole purpose, of course – and many borrowers disliked this requirement. But secondly, they rapidly attracted a body of extremely technical case law, and it became easy to fall foul of the Acts by accident so that the security granted (and in some cases the right to interest also) might become void.65

        The result of these difficulties was a search for a legal form of sale which enabled the seller to retain security in the goods without falling foul of the Bills of Sale Acts and which also gave protection against bona fide purchasers from the buyer. The contract of hire-purchase was the answer, and its efficacy was upheld by the House of Lords in two cases in 1895. In Helby v Matthews,66 it was held that a person in possession of goods under a hire-purchase agreement had not ‘bought or agreed to buy’ them within the meaning of s. 25(2) (now s. 25(1)) of the Sale of Goods Act. This meant that the buyer, or the ‘hirer’ as is now more commonly used, could not dispose of the goods to a third party in contravention of the agreement, and the seller’s (or ‘owner’s’) security was thus fully protected. And in McEntire v Crossley Bros67 it was also held that a hire-purchase contract did not fall within the Bills of Sale Acts; those Acts, it was held, applied only where an owner of goods granted a charge, or right to seize the goods, to another party, while in the hire-purchase contract the hirer was not owner at the time they granted the right to seize the goods.

        With the blessing of the House of Lords to the legal arrangements, the way was paved for the great commercial expansion of the use of hire-purchase contracts. For the next 40 years, the use of the contract spread throughout the entire field of consumer purchasing of goods, other than purely consumable or perishable goods, and it also became relatively common in commercial situations.

        As time went on, it became increasingly obvious that the contract of hire-purchase was being used as a form (in effect) of secured sale. Instead of borrowing the money to buy the goods and mortgaging the goods to the lender as a security, the consumer entered into a hire-purchase contract with the financier. While this achieved similar results from the financier’s point of view, at least in the sense that it gave it the security it wanted, it created a good deal of difficulty because the legal form of the transaction did not reflect the fact that, as a sort of mortgagor (though not, of course, in strict law), the hirer had an ‘equity’ in the goods. In land law, it has for centuries been recognised that a mortgage is a security device (no matter what its form) and that the mortgagor has an ‘equity’ in the land mortgaged. This ‘equity’ means that for most purposes the mortgagor is treated as owner of the land and the mortgagee’s interests are confined to using the land as a security for repayment of the loan. So long as the mortgagee obtains repayment, plus interest, the mortgagor is always entitled to the residuary ‘equity’. These established principles of the land law were never recognised as applicable to hire-purchase contracts; and as long as total freedom of contract prevailed, the result was potential hardship for the consumer. For example, if the hirer paid 90 per cent of the price and defaulted in payment of the final instalment, the finance company might seize the goods and resell them, retaining the proceeds for itself.

        Abuses of this kind led to the gradual legislative recognition of the hirer’s equity, though not by that term, nor by the same methods as equity had brought to bear on mortgages of land. These reforms began with the Hire-Purchase Act 1938, and were extended and strengthened in the Hire-Purchase Acts of 1964 and 1965. However, these reforms did not address one basic problem, that the form of the hire-purchase contract created a sharp difference between a hire-purchase and a sale of goods. The law distinguished between the legal rights and duties of a consumer who borrowed money to buy goods, and one who bought them on credit, or acquired them under a hire-purchase contract.

        A movement for reform began to attract support under which hire-purchase contracts, as a separate legal contract, would be abolished. If a person wanted to buy goods by instalments they would, in law, buy those goods under a contract of sale of goods; if they did not have the cash to pay the full price down, they could borrow the money from a third party (such as a finance company or a bank) or, alternatively, they could buy on credit from the actual seller. If necessary, the law could then provide some simple process to enable the buyer to ‘mortgage’ the goods to the lender by way of security. This movement for reform began to grow after the general adoption throughout the United States of the Uniform Commercial Code, Article 9 of which proceeded along these lines. Then in 1971, the Crowther Committee on Consumer Credit examined this problem at length as part of a general inquiry into the whole field of consumer credit.68 This Committee proposed the abolition of hire-purchase contracts and the enactment of legislation along lines similar to those of the American Uniform Commercial Code. This recommendation was not wholly accepted by the government. Partly because there was some disagreement with the idea that a hire-purchase agreement was always based on a ‘fiction’, and partly because the public and the trade were familiar with the concept, it was felt to be going too far to abolish the contract altogether. Consequently, the Consumer Credit Act 1974 retained the hire-purchase contract.

        It is, however, very important to appreciate that, although the name and form of hire-purchase as a distinct contract have been retained, the substance of the matter is very different. The Hire-Purchase Acts have been almost entirely repealed by the Consumer Credit Act, and the rights and duties of the parties involved in a hire-purchase contract now hardly differ from those of parties to a sale of goods in which the consumer has obtained credit, whether from the seller or a third party. The principal remaining differences are those noted at the beginning of this section.

        The Crowther Committee’s recommendations as to the law relating to the use of chattels as security have never been implemented, though further examination by the government did take place.69 Today therefore, a contract of hire-purchase (or of conditional sale) remains the principal method by which a financier or seller can reserve a security interest in the goods sold; a sale on credit, without any reservation of property, means that the seller retains no security rights in the goods.

        Under the provisions of the Consumer Credit Act 1974 (provisions first enacted by the Hire-Purchase Act 1965), a conditional sale agreement in which the price is payable by instalments70 is, for most purposes, assimilated to a hire-purchase agreement, with the result that a ‘sale’ of goods in which the price is payable by instalments can now take only one of two forms.

                





        2.2.5 Sale and loan on security

        Parties sometimes enter into, or purport to enter into, a contract to sell goods with the intention of using the goods as a security for a loan of money. If the owner of goods (A) wishes to borrow money on the security of the goods, they may charge or mortgage them to B on the understanding that (1) A will retain possession of the goods, (2) A will repay B what they have borrowed together with interest, and (3) B will have a right to take the goods from A if and only if A fails to repay the loan or interest at the agreed time. Such a transaction differs from a hire-purchase contract, which is designed to enable a person to acquire goods on credit. A loan on security is designed to enable someone who already owns goods to borrow money on the security of the goods.

        Partly in order to evade the Bills of Sale Acts, but also for other reasons, parties sometimes enter into this kind of transaction in the form of a sale – thus A can ‘sell’ their goods to B, though retaining possession of them and only giving B the right to seize them in certain events. Today, this kind of transaction is almost invariably reinforced with a hire-purchase agreement, or (in commercial transactions) a ‘leaseback’. A ‘sells’ the goods (usually a motor vehicle) to B for a cash price and then B lets the same vehicle back to A under a hire-purchase contract. Or a manufacturing company may ‘sell’ plant or machinery to a finance company which then ‘leases’ the goods back to the manufacturers. Under s. 62(4) of the Sale of Goods Act:



 The provisions of this Act about contracts of sale do not apply to a transaction in the form of a contract of sale which is intended to operate by way of mortgage, pledge, charge or other security.
 
 
        In analysing a transaction of this nature, the courts have always insisted that the substance of the transaction and not merely its form must be examined. If the transaction is ‘really’ a loan on the security of the goods the Bills of Sale Acts will apply, and if it is unregistered (as it nearly always is) the contract is void and the chargee will be unable to seize the goods or even to recover the agreed interest, though the actual loan itself will be recoverable in a restitutionary claim, formerly known as the action for money had and received.74 If, on the other hand, the parties ‘really’ intend the transaction to be a genuine ‘sale’ followed by a genuine hire-purchase or leaseback contract, the transaction will be valid and the two contracts will take effect according to their terms. For instance, in Kingsley v Sterling Industrial Securities Ltd,75 Winn LJ said:



 In my definite view the sole or entirely dominant question upon that part of the appeal to which I have so far adverted is whether in reality and upon a true analysis of the transactions and each of them, and having regard in particular to the intention of the parties, they constituted loans or sales. It is clear upon the authorities that if a transaction is in reality a loan of money intended to be secured by, for example, a sale and hiring agreement, the document or documents embodying the arrangement will be within the Bills of Sale Acts; it is equally clear that each case must be determined according to the proper inference to be drawn from the facts and whatever the form the transaction may take the court will decide according to its real substance.
 
 
        It might have been thought that such an approach would usually lead to the transaction being struck down since in most such cases the parties do not ‘really’ intend the goods to be ‘sold’.76 This is borne out by the fact that the sale price will rarely be fixed by the market price of the goods but will depend on the amount of the loan the seller wishes to raise, though doubtless the market price will normally represent at least the maximum which the buyer will pay or lend. Moreover, there is never any intention in such transactions for the possession of the goods to be given unless the seller defaults in payment of the hire-purchase rental; hence the implied conditions under the Sale of Goods Act would be absurdly inappropriate. Nevertheless, the modern tendency has been to uphold the genuineness of these transactions, though judicial disagreements have been frequent.77 The difficulty is to formulate any criterion by which the ‘real intention’ of the parties may be judged. In practice, there is rarely any problem about commercial sales and leasebacks, but more difficulty has often arisen with sales followed by hire-purchase contracts.

        The courts tend to take at their face value the intention of the parties as expressed in the written documents which they have executed. The argument that these documents are ‘shams’ because they do not express the ‘real intention’ of the parties has been rejected unless it is shown that both parties do not intend the documents to operate according to their terms. In Snook v London and West Riding Investments Ltd, Diplock LJ said:

        Refinancing transactions are not prohibited by the Consumer Credit Act 1974, although that Act confers on the ‘seller’ the protection of the general provisions relating to the provision of credit. It is possible, however, that the Unfair Contract Terms Act 1977 may indirectly affect the situation. The restrictions that it places on the right of the parties to contract out of the terms as to quality and fitness imposed by that Act81, potentially make sale and leaseback arrangements less appealing to financiers. What is more, unexpected consequences could follow if the ‘seller’ was held entitled to complain of defects in the goods sold and taken back on hire-purchase. So the courts would probably hold that such transactions are not genuine sales, but fall within the Bills of Sale Acts.

        The question has also arisen as to whether an arrangement under which the supplier of goods to a customer acts as agent of a finance house to sell goods to the customer, and then to resell them to the finance house, creates a charge over the supplier company’s assets.82 It has been held that it does not.83








        2.2.6 Sale of goods and supply of services

        Traditionally, the law has distinguished between contracts for sale of goods and contracts for the supply of services – the distinction persists in relation to the non-consumer sales today. In older law, contracts for the supply of services were often subdivided, for instance, into contracts for skill and labour, or contracts for labour and materials, according to whether the supplier was providing services only, or materials as well. It was, however, generally assumed that in a contract for services the law applicable was not the law of sale of goods even though some goods might incidentally be supplied. For example, it was always said that a contract for the services of a solicitor was a contract for services, even though the solicitor might be expected to draft a document and deliver it to the client so that it would become the client’s property.84

                        A more general reason why it may be necessary to distinguish between a contract of sale of goods and a contract for services is simply that the provisions of the Sale of Goods Act do not in general apply to contracts for services. And although in some situations there is corresponding legislation governing contracts of services – in particular, the Supply of Goods and Services Act 1982 – there are other situations in which no corresponding legislation applies. In particular situations, this may make a critical difference to the outcome of a case.89 In the case of consumer transactions, the legal position with regards to goods to be manufactured or produced is now addressed in the Consumer Rights Act 2015.90

        Another reason why it may be important to distinguish between a contract of sale of goods and a contract for the supply of services concerns the implied duties of the seller or supplier as to the quality and fitness of the goods or services supplied. Until the enactment of the Supply of Goods and Services Act 1982, the position was, roughly speaking, as follows:

        
	If the contract was a sale of goods, the implied duties under the Sale of Goods Act were incorporated in the contract, and these duties were, and remain, prima facie duties of strict liability, that is to say, the seller is responsible for defects in the goods, even in the absence of negligence.

	 If the contract was for the supply of services, then, insofar as the services themselves were concerned, the supplier’s duties were generally duties of due care only; but where goods were supplied incidentally as a part of such a contract, it was generally held that the supplier’s duties as regards the goods so supplied were strict, at any rate in a transaction for commercial (as opposed to professional) services.91 Although the implied terms in the Sale of Goods Act did not apply to goods supplied in the course of a contract for services the courts tended to imply terms at common law, which were more or less identical with those implied under the Act.



        The Supply of Goods and Services Act 1982 in effect enacts the position as set out in paragraph 2 above. Under this Act, implied conditions as to quality and fitness, almost identical to those implied under the Sale of Goods Act, are incorporated in all contracts for the ‘transfer of goods’ other than contracts of sale and hire-purchase, which are already covered by other statutes.92 Restrictions closely analogous to those governing contracts of sale of goods93 are also imposed, A contract for the transfer of goods which thus falls within the 1982 Act is defined by s. 1(1) of that Act as a contract under which ‘one person transfers or agrees to transfer to another the property in goods’ (other than the excepted contracts, which are covered elsewhere) and s. 1(3) makes it clear that these contracts fall within the 1982 Act even if services are also provided under the contract. Then ss. 12–16 of the 1982 Act deal with contracts for the supply of services, and it is made clear that these sections apply even if goods are also to be transferred under the contract. The implied terms under these sections, however, only impose a requirement to carry out the services with reasonable care and skill (s. 13) and do not impose strict liability.

        Thus, the 1982 Act clarified and simplified the law. Where a contract might be classified as a contract of sale of goods or a contract for the supply of services, the Act will often this effectively immaterial. Insofar as goods are supplied under the contract, the seller’s (or supplier’s) duties will normally be strict and excludable only in the limited circumstances provided for contracts for sale or supply of goods, while insofar as the contract concerns services, the supplier’s duties will be duties of care, which will be excludable subject to the reasonableness requirement of the Unfair Contract Terms Act 1977. Unfortunately, the 1982 Act does not wholly succeed in separating out duties regarding goods and duties regarding services. Although the position prior to the Act was (as stated above) that normally the supplier was strictly liable as regards the goods, and only liable for negligence as regards services, there were many exceptions to this position. On the one hand, there were some cases in which goods were supplied as an incident to a contract for services in which the seller’s or supplier’s duties were not strict, but only duties of care; and on the other hand, there were also a number of cases (rather more in this situation than the previous one) in which the supplier’s duties as regards the services were held to be strict and not just duties of care.

                On the other hand, in Dodd v Wilson,98 the plaintiff contracted with a vet to inoculate his cattle with a serum, which the vet did, using vaccine which he had bought from suppliers of vaccine. It was held that this was not a contract of sale but that, nevertheless, the surgeon impliedly warranted the vaccine to be fit for the purpose for which it was supplied. Hence he was liable, despite the fact that he was not himself guilty of any negligence.

        It is by no means easy to distinguish these cases. Perhaps what underlies the distinction is that human blood for transfusion is not ordinarily thought of as the subject of commerce which is bought and sold,99 whereas cattle serum clearly is ordinarily the subject of contracts of sale. And although in Dodd v Wilson the contract between the plaintiff and the surgeon was not one of sale, the judge evidently did not wish to deprive the plaintiff of the remedy which he would undoubtedly have had if he had himself bought the serum and merely obtained the services of the defendant to inoculate his cattle with the serum. In fact, the surgeon brought in his suppliers as third parties to the case and they brought in the manufacturers as fourth parties. Since the transactions between these parties, and between the surgeon and his suppliers, were clearly contracts of sale, the liability was passed down the line to the manufacturers.

        The exact effect of the 1982 Act on these problems remains unclear.100 A literal approach would suggest that strict duties as to the quality and fitness of the goods would now apply in all these cases on the ground that they involve the transfer of goods even as an incident to a contract for services, but a court might still strive to avoid this result by holding (for instance) that human blood for transfusion is not ‘goods’ at all.101 The case would be even stronger with organ transplants102 but, on the other hand, manufactured objects which are implanted in a body (such as heart pacemakers or artificial heart valves or hip joints) would presumably be ‘goods’ and so could attract the strict duties of quality and fitness. Similarly, the contract in Dodd v Wilson would now seem clearly to fall within the 1982 Act.

                        





        2.2.7 Sale and agency

        It may, at first sight, seem a little odd that it is thought necessary to distinguish a contract of sale of goods from a contract of agency, but in a certain type of case the distinction may well be a fine one by no means easy to draw. Where, for example, A asks B, a commission agent, to obtain goods for them from a supplier or from any other source, and B complies by sending the goods to A, it may well be a fine point whether this is a contract under which B sells the goods to A, or is a contract under which B acts as A’s agent to obtain the required goods from other sources.

                In Esso Petroleum Co Ltd v Addison118 Moore-Bick J left open whether petrol station franchisees who provided customers with ‘gifts’119 in return for tokens, furnished the gifts as agents for Esso or on their own account.120

        Where one person contracts to manufacture goods for another out of materials to be supplied by that other, it may again be doubtful whether the manufacturer is a seller or an agent.121

        





        2.3 Number of parties

        It has been decided that the requirement that the property be transferred from one party to another means that there must be two distinct parties to a contract of sale. In Graff v Evans,125 decided in 1882, 11 years before the original Act was passed, it was held that the transfer of intoxicating liquor by the manager of an unincorporated club to a member for money was not a ‘sale’ within the Licensing Act, but merely a transfer of special property. The basis of the decision was that the member was himself a part owner of the liquor and that consequently the transaction was a release of the rights of the other members to the ‘purchaser’. It might have been thought, therefore, that when s. 1(1) (now s. 2(2)) of the Act specifically enacted that:



 There may be a contract of sale between one part owner and another
 
 
        the basis of Graff v Evans had been swept away. But in Davies v Burnett,126 a divisional court followed the earlier case and the Sale of Goods Act was not even referred to. This view of the law has now been accepted for so long that it is unlikely to be upset by a higher court.127

        Although the Act contemplates two distinct parties to the contract, namely a buyer and a seller, it does not follow that the buyer cannot already be the owner of the goods, for the seller may be a person having legal authority to sell them; for example, a sheriff acting in execution of a writ of execution.128 However, if a person contracts to buy their own goods from someone else under the mistaken impression that the goods belong to the seller, it seems clear that they can recover any price paid on the ground of total failure of consideration. A fortiori if they have not yet paid the price, the seller cannot sue them for it. This does not mean that such a contract is necessarily void, though it may be in some circumstances.129








        2.4 The price

        Section 8 of the Act is as follows:



 (1) The price in a contract of sale may be fixed by the contract, or may be left to be fixed in a manner agreed by the contract, or may be determined by the course of dealing between the parties.(2) Where the price is not determined as mentioned in subsection (1) above the buyer must pay a reasonable price.(3) What is a reasonable price is a question of fact dependent on the circumstances of each particular case.
 
 
        We have already seen that the consideration must be paid in money and that, strictly speaking, the contract will not be a contract of sale of goods if the consideration is in some other form.130

        Section 8 has given rise to more difficulty than might have been thought. The section assumes that a contract has been made by the parties and then proceeds to explain the methods by which the price can be ascertained. But the first point which must be considered in an action on the sale is whether a contract has in fact been finally agreed upon by the parties, and the absence of an agreement as to the price (or even as to the mode in which the price is to be paid)131 may show that the parties have not yet reached a concluded contract.

        Another problem concerns the question whether the parties can make a binding contract in which they agree to fix the price at some future date. When s. 8 says that the price can be ‘left to be fixed in a manner agreed’, does this exclude the possibility that ‘the manner’ may simply require the parties to agree on the price? One view is that the parties simply cannot make a binding contract for the sale of goods at prices ‘to be agreed’, and that s. 8 does not apply to such a case because under that section the buyer would have to pay a reasonable price, that is, a price fixed by a judge (or arbitrator) which is not the same thing as a price agreed between the parties.

        There is undoubtedly some support for this view in the difficult case of May & Butcher v The King.132 The House of Lords here held that an agreement for the sale of goods at a price to be later fixed by the parties was not, in the circumstances of the case, a concluded contract; but the later case of Hillas & Co Ltd v Arcos Ltd133 shows that we cannot regard the earlier case as laying down any general rule and that that case is best regarded as one where the parties had not in the circumstances arrived at a concluded agreement.134 In Foley v Classique Coaches Ltd,135 the Court of Appeal held that an agreement to supply petrol ‘at a price to be agreed by the parties’ was a binding contract as the parties had clearly evinced an intention to be bound, and the contract contained, in the form of an arbitration clause, under which a reasonable price could be fixed in the event of disagreement, a means by which the uncertainty could be resolved.

                In Sudbrook Trading Estate Ltd v Eggleton142 the House of Lords reviewed some similar problems which have arisen in contracts for the sale of land, which are, of course, governed by common law and equitable rules and not by the Sale of Goods Act. The case did not involve anything in the nature of an ‘agreement to agree’ although it did involve an option to a lessee to buy the freehold of the leased premises at a price to be fixed by valuers appointed by the two parties or, in default of agreement by the valuers, at a price to be fixed by an umpire appointed by the valuers. It was held that the failure of the lessor to appoint a valuer could not be allowed to deprive the lessee of their right to a decree of specific performance once they had exercised their option to buy. The court could direct an inquiry to ascertain the reasonable price to be paid as the lessor had waived their right to appoint a valuer. The decision does not strictly have anything to do with s. 8 of the Sale of Goods Act, but there are dicta indicating that where an agreement has been partly performed, the court will strain to find some way of enforcing the intended arrangements even in the absence of agreement on a term which might have been fatal if the whole agreement had remained executory. It seems possible, therefore, that where parties agree on a sale of goods at prices to be agreed in the future, and the goods are actually delivered and accepted, or the agreement is otherwise partly performed, the courts may now be more willing to treat this as a binding contract to sell at reasonable prices, and to provide machinery for the ascertainment of such reasonable prices, even in the absence of a provision such as an arbitration clause by which this could be done under the contract itself.

        This is perhaps borne out by two Court of Appeal decisions (though these did not involve price terms) in which it was stressed that in commercial cases, it is the intention of the parties which is decisive.143 A failure to agree even on relatively important terms is not necessarily fatal; indeed, it cannot even be said that a failure to agree on the ‘essential’ terms is fatal. Provided that the parties intend to be bound, and that the agreement is sufficiently complete to be enforced as a contract, it is immaterial that they have failed to agree on some term which might appear, objectively speaking, to be important or even essential.144

        This point is emphasised in the speech of Lord Clarke giving judgement for the Supreme Court in RTS Flexible Systems Limited v Molkerei Alois Muller Gmbh,145 a case concerning the supply and installation of defective food packaging equipment. Lord Clarke said: ‘Even if certain terms of economic or other significance to the parties have not been finalised, an objective appraisal of their words and conduct may lead to the conclusion that they did not intend agreement of such terms to be a precondition to a concluded and legally binding agreement.’

        While almost certainly not the last word on this matter, and mindful that each case falls to be decided to some extent on its own facts, the courts have clearly signalled that unless there is a complete absence of intention, they will strive to give effect to agreements where the parties manifestly intended to be bound by them.

        The Supreme Court’s decision in Barton v Morris146 adds an interesting gloss to this discussion. Although this case relates to reasonable remuneration for providing a service under s. 15 of the Supply of Goods and Services Act 1982, the reasoning has some relevance to the implied term as to a reasonable price under s. 8(2) SGA 1979. In this case an oral contract was made between Mr Barton, and Foxpace Ltd (‘Foxpace’), to sell a property in London. There was an oral agreement that Mr Barton would be paid £1.2 million if he was to secure a purchase price of at least £6.5 million. Although Mr Barton introduced a buyer willing to pay the £6.5million, the buyer later reduced their offer to £6 million. Mr Barton was refused any commission payment as a result, but claimed to be entitled to reasonable remuneration for the service he had provided instead.

        A majority of the Supreme Court held that the express term as to commission for a sale of at least £6.5 million was exhaustive as far as Mr Barton’s entitlement to commission was concerned, and that the default implied term as to reasonable remuneration was displaced in its entirety. The effect is that once something is said about payment, that is exhaustive. The strong dissenting judgments by Lords Burrows JSC and Leggatt JSC preferred treating the express agreement as limited to its specific conditions, with the default term continuing to apply to other circumstances (in the absence of further express provision). 

        One can imagine similar situations in relation to sale of goods; e.g., parties may agree a price of £100 per item if at least 1,000 items are bought, but the contract may be otherwise silent as to price. One cannot envisage a situation where the courts will allow the buyer to acquire the goods without paying at least a reasonable price for goods received. One would therefore hope that Barton v Morris will be confined to its admittedly unusual facts.147 Nonetheless, it serves a reminder that it is important to reach agreement on fundamental aspects.

        Section 9 runs as follows:



 (1) Where there is an agreement to sell goods on the terms that the price is to be fixed by the valuation of a third party, and he cannot or does not make the valuation, the agreement is avoided; but if the goods or any part of them have been delivered to and appropriated by the buyer he must pay a reasonable price for them.(2) Where the third party is prevented from making the valuation by the fault of the seller or buyer, the party not at fault may maintain an action for damages against the party at fault.
 
 
        An agreement for the sale of goods at a valuation to be made by a third party must be distinguished from an agreement for sale at a valuation without naming any third party who is to make the valuation. In the former event, s. 9 applies, and if the third party does not make the valuation the contract is avoided, subject to the effect of s. 9(2). But in the latter event (e.g. a sale of stock ‘at valuation’), the agreement is in effect an agreement for sale at a reasonable price and, if no valuer is agreed and the parties otherwise fail to come to some arrangement for valuation, the contract will stand as a contract for sale at a reasonable price under s. 8.148

        The sort of situation which is probably envisaged by s. 9(2) is, for example, a refusal by the seller to allow the valuer access to the goods, thereby preventing them obtaining the necessary material for making their valuation. It is a little difficult to imagine circumstances in which the buyer could prevent the valuer making their valuation, but no doubt this was inserted to meet all possible contingencies. It is, perhaps, not entirely clear whether s. 9(2) envisages a sort of action for breach of a duty of good faith, or whether it envisages that in the circumstances postulated there would be an actual contract of sale. The measure of damages could perhaps differ according to the correct answer to that question.

        Where a sale at a valuation is agreed upon and a valuation is subsequently made, it cannot be upset merely because the valuer has been negligent or has gone about the valuation in an incorrect manner. As Lord Denning MR said in Campbell v Edwards:149



 It is simply the law of contract. If two persons agree that the price of property should be fixed by a valuer on whom they agree, and he gives that valuation honestly, they are bound by it. If there were fraud or collusion, of course, it would be very different.
 
 
        It is now clear, however, that the valuer will normally be liable for negligence if it can be shown that they have adopted a wholly incorrect basis for their valuation.150 As Lord Denning made clear in the above-cited passage, the valuation can be upset if there has been fraud or collusion. There are also some first-instance decisions holding that a valuation which sets out the basis on which it is arrived at may be open to challenge on the ground that the method disclosed is unsound in law.151 But it cannot be assumed that the party aggrieved will always have a remedy if the valuation is made on an incorrect basis because if the basis for the valuation is not disclosed and it was made in accordance with a permissible (though wrong) professional judgment, the valuation will stand and the valuer will not be liable for negligence.








        2.5 Conveyancing effect of the contract

        Some comment must be made here on the words ‘A contract of sale of goods is a contract by which the seller transfers . . . the property in goods’ in s. 2(1). As is clearly apparent from these words, the actual contract may suffice to transfer the property in the goods, that is to say, it may operate both as a conveyance and a contract. Attention is frequently drawn to this as though it were a remarkable rule, and a contrast is often made with the corresponding provisions of Roman law in which a sharp line was drawn between the contract and the conveyance. There is some point in this contrast, but a note of caution should be sounded against pursuing it too far, for remarkably few results follow in English law from the transfer of property by the mere agreement, which would not in any event follow from the transfer of property by delivery. This topic will be more fully examined later.152

        It is possible that these words in s. 2(1) may also have the effect of bringing a transaction within the scope of a contract of sale even though it would be difficult to say that the object of the transaction was the transfer of the property in any goods. For example, if a person organises a party, for which they sell tickets entitling a purchaser to help themselves to drinks, it seems that a sale takes place when this happens, although it would be difficult to say that there was a contract of sale of goods arising from the mere sale of the ticket.153 On the other hand, the courts have shown little inclination to make use of this analysis in civil cases. Thus in the case of a contract for work and materials, the courts have not said that there is a contract of sale within the Act when property in the materials eventually passes to the party ordering the work and materials.154 And since the passing of the Supply of Goods and Services Act 1982, a court is perhaps more likely to hold that such a transaction is a contract for the transfer of goods rather than a contract for the sale of goods. But it would only be a matter of practical importance in very special circumstances.

                        Perhaps the preferable lesson to be drawn from this case is that the time may have come to redraft the Sale of Goods Act 1979 and to follow the lead taken in the Consumer Rights Act 2015,167which effectively avoids the need for careful classification of supply transactions for many purposes.168








        2.6.1 Offer and acceptance

        Part II of the Act is entitled ‘Formation of the Contract’; however, with the exception of s. 57 in Part VII governing the sale of goods by auction, there is nothing in it which regulates the actual formation of the contract of sale of goods.

        As a result, we are left to infer from s. 62(2) that a contract of sale of goods is formed according to the ordinary principles of the common law of England and Scotland, that is to say, by offer and acceptance. As there is nothing in these rules of special significance in the law of sale of goods, this subject need not be enlarged upon here.

        Apart from the Acts (and some other) provisions on auction sales,169 only two other matters relating to formation need be dealt with here, namely the doctrine of mistake in offer and acceptance, and the special provisions relating to contracts concluded away from business premises, that is, the provisions designed to safeguard consumers against the consequences of ‘doorstep selling’.








        2.6.2 Auction sales

        The first two subsections of s. 57 are as follows:



 (1) Where the goods are put up for sale by auction in lots, each lot is prima facie deemed to be the subject of a separate contract of sale.(2) A sale by auction is complete when the auctioneer announces its completion by the fall of the hammer, or in other customary manner, and until the announcement is made any bidder may retract his bid.
 
 
        These two subsections restate the common law rules governing auction sales. Under these rules it is quite clear that the bidder is the offeror, that the auctioneer is entitled to accept or to refuse any bid,170 and that the contract is made on the fall of the hammer. As each bidder may retract, the offeree may withdraw the article from sale even after bidding has commenced.171 But, in practice, many auction sales are conducted under special ‘Conditions of Sale’ and these may sometimes affect the application of s. 57. For example, a condition justifying the auctioneer in re-opening the bidding in the event of a dispute has been applied even where the auctioneer intended to knock the goods down to the person who intended to buy them.172

        The next four subsections give rise to more difficulty:



 (3) A sale by auction may be notified to be subject to a reserve or upset price, and a right to bid may also be reserved expressly by or on behalf of the seller.(4) Where a sale by auction is not notified to be subject to a right to bid on behalf of the seller, it is not lawful for the seller to bid himself or to employ any person to bid at the sale, or for the auctioneer knowingly to take any bid from the seller or any such person.(5) A sale contravening subsection (4) above may be treated as fraudulent by the buyer.(6) Where, in respect of a sale by auction, a right to bid is expressly reserved (but not otherwise) the seller, or any one person on his behalf, may bid at the auction.
 
 
        The effect of these subsections may be considered under three heads.








        2.6.3 Auction sale expressly subject to reserve price or right to bid

        First, where the auction is expressly advertised subject to a reserve price or to the right of the seller to bid, subss. (3) and (6) preserve the seller’s right not to sell below the reserve price, or to bid themselves or to employ one (but not more than one) person to bid on their behalf, as the case may be. But as we have seen, subs. (2) preserves the common law rule that no contract of sale comes into existence until the seller accepts a bid. Subsection (3) therefore has independent force only where the auctioneer knocks the goods down below the reserve price by mistake. The effect of such a mistake was discussed in McManus v Fortescue.=173 In that case, the printed catalogue at an auction sale stated that each lot was subject to a reserve price, but the auctioneer knocked the goods down to the plaintiff for less than the reserve price by mistake. Recollecting the reserve price, the auctioneer then refused to sign a memorandum of sale.174 It was held by the Court of Appeal that an action against the auctioneer must fail. Since the sale was expressly subject to a reserve price, the auctioneer could not be made liable for breach of warranty of authority. An action against the owner would presumably also have failed as the auctioneer’s authority was known to be limited and was in fact exceeded. It is a fair inference that had the sale not been notified to the public as being subject to a reserve price, the seller would have been liable as the buyer would have been able to rely upon the auctioneer’s apparent authority.








        2.6.4 Auction sale with no express statement as to reserve price or right to bid

        Where nothing is said about any reserve price or right of the owner to bid, a distinction must be drawn between the two cases. In the former case, the effect of s. 57(2) is that the auctioneer is still entitled to decline to accept any bid. In the latter case, however, subs. (4) applies and the buyer may set the contract aside, or presumably may sue for damages. Even where a reserve price is notified, the owner is still not entitled to bid unless this right also is expressly reserved; and if they do so bid and the reserve price is reached, the contract may be treated as fraudulent by the buyer. If the reserve price is not reached, however, although the seller may have wrongly bid, no one will have suffered damage so as to entitle them to sue the seller.








        2.6.5 Auction sale expressly advertised without reserve

        





        2.6.6 Bidding agreements

        Certain undesirable auction practices by buyers are dealt with by the Auctions (Bidding Agreements) Act 1969. The purpose of this Act (and the earlier Act of 1927 of the same name) is to prevent dealers from agreeing to abstain from bidding at a sale so that goods may be purchased at less than their true value if no other party is interested in bidding. Section 3 of the 1969 Act provides that where such an agreement is made the seller may avoid the contract and recover the goods or, in default, any loss they have suffered (namely the difference between the sale price and the true or fair price) from any party to the agreement. It is, however, difficult in practice to control these bidders’ ‘rings’ because of problems of proof. Moreover, the Act does not prohibit a genuine agreement to buy the goods on joint account and, in practice, it may well be difficult to distinguish such an agreement from one whereby one dealer agrees not to bid for one item and another dealer agrees not to bid for another item.







        2.7.1 English law

        Certain kinds of mistake, although traditionally treated as part of the generic subject ‘mistake’ (as they were in the first edition of this book), are today often treated as part of the law of offer and acceptance. These cases, usually referred to as cases of ‘mutual’ and ‘unilateral’ mistake, involve a denial by one of the parties that an agreement has ever been reached on the ground that the intentions of the parties, judged objectively or subjectively as the case may be, never coincided. However, the expressions ‘mutual mistake’ and ‘unilateral mistake’ are somewhat misleading. The important question is not whether a mistake is one-sided or two-sided, but whether or not the mistake has prevented an agreement from coming into existence. In deciding whether the parties have in fact agreed, or must be taken in law to have agreed, the first thing to determine is whether it is a case where the parties’ intentions are to be judged objectively or subjectively, for until this is done it is obviously impossible to say whether the intentions are the same, and hence whether the parties have agreed.

        Where neither party is aware of the other party’s real intentions, the law is clear that the offeree is entitled to judge the offeror’s intentions objectively. If, so judged, the intentions coincide, then there is an agreement, and, if the other requirements of the law are satisfied, a contract. For example, in Tamplin v James,179 the defendant agreed to buy a public house under a mistaken impression that a certain field was included in the sale. There was nothing in the sale which should have led the buyer to make this mistake, and the seller was unaware of it. Applying the objective, ‘reasonable man’ test, the Court of Appeal held that the buyer was liable on the contract for the sale of the public house without the field. The objective test in these cases means no more than that the parties are bound by what a reasonable man would have regarded as their intentions.

        It may happen that even on the application of the objective test it is still not possible to spell out any definite contractual agreement between the parties and in such a case there is no contract. For example, in Raffles v Wichelhaus,180 the plaintiff agreed to sell and the defendant agreed to buy a consignment of cotton ex Peerless from Bombay. In fact, there were two ships of that name, one leaving Bombay in October and the other in December. The plaintiff shipped by the one leaving in December. It was pleaded by the defendant that the ship mentioned in the agreement and intended by the defendant was the one which sailed in October. The plaintiff demurred to this plea, thereby admitting the ambiguity as to which ship was intended by the agreement, and the court held that the buyer was not liable for refusing to accept the consignment arriving in the later ship.

        In such circumstances, the main practical reason for holding that there is no contract is that the ‘agreement’ is incapable of being enforced by the courts because its meaning is not sufficiently certain. The requirement of certainty, while it may for reasons of convenience be treated independently, is really no more than a requirement that an offer must be certain in order to be capable of being converted into a contract by acceptance.181

        It only remains to add that cases in which the contract will be held void on these grounds are necessarily rare for the application of the objective test will usually produce a definite result. The contract will nearly always be held binding on the terms intended by one party or the other. This is not always a wholly reasonable or fair result because, in the case of a genuine misunderstanding, there is something to be said for compromising on the terms intended by the parties.182 But the courts rarely regard themselves as being free to achieve such results.183

        Where, on the other hand, one party is aware, or ought reasonably to be aware, that the other party’s intentions are not the same as their own, the mistaken party’s intentions cannot be judged objectively and the party who is not mistaken cannot hold the other to a contract on the terms intended by them. There is no justification for permitting a person to assume that the other meant what they said where the former knows that the latter did not mean what they said. Thus in the famous case of Smith v Hughes184 the defendant bought some oats from the plaintiff but refused to take delivery on the grounds that the oats were not old oats, as he had thought, but new oats. The judge left to the jury the question as to whether the plaintiff had believed the defendant to believe that he was contracting for old oats, and directed them that if they answered that question affirmatively, they should find for the defendant.185 In ordering a new trial on the ground of misdirection, the court drew a distinction between these two possibilities:

        
	If the defendant mistakenly thought that the goods were old then, in the absence of warranty by the plaintiff, the defendant would be bound by the contract even though the plaintiff was aware of the mistake.

	On the other hand, if the defendant mistakenly thought that the plaintiff was offering to sell him the oats as old oats, and the plaintiff was aware of the mistake, then the defendant would not be liable for refusing to accept the oats.
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OEBPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));







OEBPS/js/script.js
let stylesheet_name = document.querySelector("link[rel='stylesheet']").getAttribute("href").replace("../css/", "")
let question_action_css = ["CANADA_Student-Theme.css", "CANADA_Teacher-Theme.css"]
let question_action = question_action_css.includes(stylesheet_name) ? true : false;
let ShowHideAction_Elements = document.querySelectorAll('.divWidgetShowHide')
let stackedItem_Elements = document.querySelectorAll('.stackitem')
ShowHideAction_Elements.forEach(element => {
    let hide_element = element.querySelector('.divWidgetShowHideAnswerText')
    if (question_action == true) {
        let action_button = element.querySelector('.divWidgetShowHideQuestionText')
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            action_button.classList.toggle("active")    
        });
    }
    else {
        let hide_button_content = element.querySelector('.divWidgetHideActionText')
        let show_button_content = element.querySelector('.divWidgetShowActionText')
        let old_show_button_content = element.querySelector('.divWidgetShowHideActionText')
        let action_button = Object.assign(document.createElement('div'), {className: 'showButton' });
        element.appendChild(action_button)
        action_button.innerHTML = old_show_button_content ? old_show_button_content.innerHTML : action_button.innerHTML = show_button_content.innerHTML
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            hide_element.classList.toggle('active')
            action_button.classList.toggle('active')
            if (old_show_button_content) {
                action_button.innerHTML = hide_element.classList.contains('active') ? "Hide" : old_show_button_content.innerHTML
            }
            else {
                action_button.innerHTML = hide_element.classList.contains('active') ? hide_button_content.innerHTML : show_button_content.innerHTML
            }
        });
    }
});

stackedItem_Elements.forEach(element => {
    let stack_title = element.querySelector(".stackTitle")
    let stack_container = element.querySelector(".stackContainer")
    stack_title.addEventListener("click", () => {
        stack_container.style.height = stack_container.style.height === 'auto' ? '0' : 'auto';
        element.classList.toggle("open")
        });
});
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