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Supporting resources


Visit the Law Express Question&Answer series companion website at www.pearsoned.co.uk/lawexpressqa to find valuable learning material including:




	
Additional essay and problem questions arranged by topic for each chapter give you more opportunity to practise and hone your exam skills.


	
Diagram plans for all additional questions assist you in structuring and writing your answers.


	
You be the marker questions allow you to see through the eyes of the examiner by marking essay and problem questions on topics covered in the book.


	Download and print all Before you begin diagrams and Diagram plans from the book.







Also: The companion website provides the following features:




	Search tool to help locate specific items of content.


	Online help and support to assist with website usage and troubleshooting.





For more information please contact your local Pearson sales representative or visit www.pearsoned.co.uk/lawexpressqa
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What you need to do for every question in Medical Law




HOW TO USE THIS BOOK


Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.


This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.


Make sure that you regularly refer to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here, instead use the answers and the other features to understand what goes into a good answer and why.





Medical law is a patchwork of many things: law, ethics, morality and science. It continues to evolve, reacting to (ponderously so a lot of the time) scientific advancements and public concern, as well as managing on occasions not medical but social issues. Students of medical law struggle in an exam situation with this fragmented picture. While an understanding of legal principles is often evident, the application of these is frequently patchy with little regard for the ethical principles which have moulded the subject into its present form. With this in mind we have the following advice.


When answering a problem question in a medical law exam consider:




	Are you required to advise a party or simply to discuss the issues in the scenario?


	Are you asked to identify only the legal issues, or both legal and ethical issues?


	What information do you have and what information is missing or ambiguous?





In your answer, adopt the following approach:




	Ordinarily, work through the problem chronologically, following the order of the facts in the question. There will be some situations, however, where an alternative approach may work more effectively, e.g. to group related issues together.


	Focus on the issues in the problem; do not discuss other matters peripheral to the subject area, e.g. if asked to discuss causation then don’t discuss duty or damages.


	Always define the area of law to be discussed at the outset, e.g. ‘Surrogacy is . . . ’. This serves as an introduction and reminds you (and the examiner) of the focus of the question.


	Discuss the legal and then the ethical issues, referring to professional guidelines, e.g. GMC/BMA Guidance, if appropriate.


	Identify what information is missing.


	Conclude with your advice or opinion. If a firm conclusion cannot be reached say so and why.







In an essay question remember that you are not being asked to state all that you know on a point – you are being asked to focus on a particular question and discuss specifically the identified issue arising from that question. You must adopt a clearly defined structure; if the question is charting a development in the law then a chronological approach always works best. You must refer to the issue in the question, constantly weaving this into your essay, but then you must go further and critically analyse the law, discussing areas of controversy or that have been the subject of reform. To do this, you must be knowledgeable of current legal developments, mindful of ethical guidance and always have an eye on the news.
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1


Themes in medical law




How this topic may come up in exams


Throughout your studies of medical law you will have appreciated that particular themes and issues emerge across the topics you have covered. You may be asked a question (most likely an essay question) which focuses on a particular theme or issue.


A question may require discussion of the extent to which different ethical principles (e.g. beneficence and non-malfeasance) are reflected in medical law. You might have to compare different principles, for example, to consider the tension between patient autonomy and medical paternalism.


The impact of the Human Rights Act 1998 is also a key issue. A question could focus on the relevance of a particular article of the European Convention on Human Rights to medical law.


Such questions often require a broad knowledge across different topics. Time restraints mean you will need to be selective in your choice of material, but also be prepared to justify your approach to the examiner.








Before you begin


It’s a good idea to consider the following key themes in medical law before tackling a question on this topic.
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A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa
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Critically evaluate the impact of Article 8 of the European Convention on Human Rights on medical law.




Answer plan




	Introduce Article 8


	Consider the impact of the Human Rights Act 1998


	Discuss whether Article 8 has been used successfully in cases challenging refusal to fund treatment


	Analyse the impact Article 8 has had in relation to medical confidentiality


	Consider the role Article 8 has played in challenges to the law on assisted suicide







Diagram plan
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Answer


The Human Rights Act 1998 has incorporated Articles of the European Convention on Human Rights into domestic law, including Article 8. Article 8 of the Convention may have effect in various ways. For instance, the courts may make a declaration of incompatibility where legislation is incompatible with Article 8 (s. 4) and it is unlawful for a public authority (such as NHS bodies) to act incompatibly with the Convention (s. 6).1 Article 8(1) provides that ‘everyone has the right to respect for his private and family life’. This is not an absolute right. It can be interfered with if the interference is in accordance with the law, necessary in a democratic society and for a legitimate aim (Art. 8(2)).2 Article 8 will be relevant to many areas. I will consider its impact in challenges to treatment refusal decisions, medical confidentiality and assisted suicide.3






1. Resource allocation4




Has Article 8 helped patients challenge decisions refusing treatment?




It is difficult to demonstrate a positive obligation owed to a particular individual. In Sentges v Netherlands (App. No. 27677/02) the applicant unsuccessfully challenged the refusal to provide a robotic arm. It was held that ‘the fair balance that has to be struck between the competing interests of the individual and the community as a whole’ must be considered.5 It was stressed that states had a wide margin of appreciation, particularly regarding the allocation of limited funds.




Article 8 was used to frame a different type of challenge6 in R (-Condliff) v North Staffordshire Primary Care Trust [2011] EWCA Civ 910. The applicant had been refused bariatric surgery as he failed to satisfy Body Mass Index (BMI) criteria. The Primary Care Trust’s (PCT) policy to determine eligibility for treatment considered only clinical criteria, not social factors. He argued the policy breached Article 8 which imposed a positive obligation on the PCT to consider his private and family life and by excluding social factors the PCT had fettered its discretion. The Court of Appeal disagreed and held that the policy did not show a lack of respect for his private and family life. In any event, there were ‘legitimate equality reasons’ to use the policy and this fell within the ‘margin of appreciation’.




2. Medical confidentiality


Has Article 8(1) helped to protect patient information? It has been used to protect ‘private’ information. Article 8 is relevant when ‘there is a reasonable expectation that the information in question will be kept confidential’ (Campbell v MGN Ltd [2004] 2 All ER 995). Medical information is, however, protected in any event under the common law of confidentiality and the Data Protection Act 1998.7


The common law duty of confidence and Article 8(1) do not provide absolute rights, so comparisons should be made between the justifications for disclosure at common law and under Article 8(2). For instance, at common law disclosure is justified where serious crime has been committed or a third party is at risk of serious harm (W v Egdell [1990] Ch 359). Article 8(2) permits disclosure where there is a ‘legitimate aim’ and it is ‘necessary in a democratic society’. In Z v Finland (1997) 45 BMLR 107 the medical records of an HIV-positive patient (Z) were used during the investigation and prosecution of Z’s husband for attempted manslaughter and sexual offences. Z argued that her rights under Article 8 were violated. It was held there was a legitimate aim (the prevention of crime) and this was proportionate to the legitimate aim pursued. Parallels exist between the common law justifications and the Article 8(2) position.8




There may be ‘extra’ procedural safeguards under Article 8(2). Re General Dental Council’s Application [2011] EWHC 3011 (Admin) decided the General Dental Council could use dental records without patients’ permission to investigate a dentist’s conduct. The court addressed whether the GDC was obliged to tell patients what it proposed to do with the records under Article 8(2). At common law it would be good practice to inform the person in advance if information was going to be disclosed. Re GDC’s Application went one step further and held prior notification may be ‘required’ under Article 8(2) as ‘procedural obligations’ may arise so individuals are involved before Article 8 rights are interfered with.9




3. Assisted suicide


It is an offence to intentionally encourage or assist the suicide of another (Suicide Act 1961, s. 2). The consent of the Director of Public Prosecutions is required before prosecution (s. 2(4)).


Diane Pretty sought assurance from the DPP that her husband would not be prosecuted if he helped her commit suicide. As this was refused, she commenced legal action arguing that the 1961 Act and the DPP’s action were incompatible with her Convention rights. I will focus on the arguments raised regarding Article 8.10 The House of Lords (R v Director of Public Prosecutions [2001] UKHL 61) held that Article 8(1) was not engaged as it protected the way individuals lived their lives, not the way they died. Anyway Article 8(2) would provide justification as protecting vulnerable persons constitutes a legitimate aim (as others would be affected if assisting suicide was permitted). However, the European Court of Human Rights found Article 8(1) was engaged (Pretty v UK (App. No. 2346/02)), confirming private and family life was a broad term covering a person’s ‘physical and psychological integrity’.11 Applying Article 8(2), however, the approach taken could be justified. The measures had a legitimate aim (to protect the rights of others), were ‘necessary in a democratic society’ and within the state’s margin of appreciation.
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