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Preface


This edition of Property Law is the first one since Professor Roger Smith's sad passing. He was elected in 1974 as a Fellow and Tutor in Law at Magdalen College, and he served on the Oxford Law Faculty for over forty years. Many tributes have been paid to him, as a tutor, scholar, colleague and friend. His legacy includes this textbook. Generations of students have relied on it for its clear and engaging account of property law, coupled with its incisive and original analysis. I count myself amongst them.


This edition completes the update that Roger Smith had begun. It adopts the new structure that he intended, with more focus on land law. The key developments for each chapter are covered, to the end of 2023. 


Alongside the main text, students will benefit from this new edition. First, each chapter includes introductory scenarios. They draw in the reader by raising issues that the chapter will address. Secondly, there are 'apply the law' sections with multiple-choice questions. They reward the sort of careful attention to detail that property lawyers must show. Finally, six chapters come with 'simulations'. They reflect tasks that one may face in the early years of legal practice. Each of them comes with advice on the task and notes to test one's understanding afterwards.


I would like to thank the Content Developers at Pearson, not least Rajrupa Das, for all their help and support, as well as Victoria Tubb and Michael Cardwell, for their kind encouragement.


Adam Baker


19 February 2024
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Part 1 Introducing property law




             
Chapter 1 Introduction to property law


  Learning Objectives
 
 1.1 Outline the core features of property rights and ownership and the distinction between realty and personalty and legal and equitable rights.


1.2 Identify the main issues that fall within property law.


1.3 Define the concepts of equitable interests, equitable principles, and equities.


1.4 Recognise the meaning and significance of the doctrine of tenures, and the main features of legal fee simple estates, conditional and determinable fees, fee tails and life estates.


1.5 Outline the main effects of the 1925 legislation and the significance of land registration.


1.6 Apply the law surrounding basic property principles.

 
 
 
             Introduction to property law


Property law involves quite a lot of specialised terminology. Much of it has an extensive history, going back over many centuries. Accordingly, it is not practicable to plunge directly into the present law. This chapter is designed to introduce the core terminology and principles operating within property law. This will help you to master the more detailed law as described in later chapters.


These comments are especially true of the principles relating to land. These form the basis of this text,
1 though we look very briefly at some other forms of property and show how they are different from land.



             Introduction to property law: scenarios to consider 


Think about these scenarios.


Scenario 1


Alan owns a house. Alan plans on spending a year abroad. Before he leaves, he enters into a written agreement with Salim. The agreement gives Salim the exclusive right to use the house for twelve months, in return for a monthly payment of £1,000. Whilst Alan is abroad, he receives a very attractive offer for the house from Leonard. Alan is unsure what effect a sale to Leonard would have on the agreement with Salim.


Scenario 2


Alannah, aged 70, owns several houses. Alannah has a 30-year-old niece, Celsa. Celsa has significant learning disabilities and, though she has mental capacity, she struggles to understand financial matters. Alannah transfers one of her houses (No 1, Unlucky Lane) to her friend Xavier, after she signs a document stating that Xavier must allow Celsa to enjoy the house and manage it for Celsa’s benefit. Xavier wishes for advice on the nature of Celsa’s rights against him.


Scenario 3


Steven has been considering buying a house from Lily. He has yet to agree to buy it. Steven has been approached by Jasper. Jasper claims that ten months ago he was forced by undue influence to transfer the house to Lily for a significant undervalue. Jasper wishes to have the house back. Lily denies there was undue influence. Steven has decided not to agree to buy the house from Lily until her dispute with Jasper has been resolved. He is unsure what happens if Jasper’s claims are correct.


Scenario 4


Zinian owns an area of rural upland. A cave opens out on nearby land and runs under the surface of Zinian’s land. The owner of this nearby land, Gregory, frequently goes caving in the cave. Zinian is unsure if Gregory’s use of the cave beneath the surface of his (i.e. Zinian’s) land is something he has any right to complain about. Zinian has also heard that the Crown technically ‘owns’ all land in England and Wales, and wonders if this matters in any way.


Scenario 5


Sarah's aunt died three years ago. In her will, Sarah's aunt left: 'My house, No 1, Unlucky Lane, to Sarah, on the condition that she does not marry Simon. If she does marry Simon, the house goes to my brother, Xavier.' Sarah wishes to marry Simon but now lives at No 1, Unlucky Lane with him, and she does not want to lose the house. Xavier also died last year and Sarah wonders if this makes any difference to the position with the house. What should she do?


Now, move on to the first section of the chapter. 



             1.1 Basic property principles


1.1 Outline the core features of property rights and ownership and the distinction between realty and personalty and legal and equitable rights.


A. What is property and property law?


This is to start with a deceptively difficult question. Could it be said that property law is that relating to physical objects, such as land and cars? Though understandable, this proposition would be misleading. Not every transaction, or liability, relating to physical objects is regarded as relevant to the law of property. A contract to clear the drains of my house is part of the law of contract rather than the law of property. Torts committed in relation to property may be ordinary torts such as negligence. Certain torts have an effect that is more specific to property, nuisance being one example. Even these, however, may be seen as more part of torts than part of property.
2


A narrower proposition is that property law is concerned with the ownership of objects. This gets closer to property as understood by lawyers. Property is indeed concerned with the ownership of land and of cars.  But what is special about property? Why is it different from other legal categories such as contract, restitution or tort? 


There are, perhaps, two principal elements.
3 The first concerns the attribute of property that it can be bought and sold. Whilst this is a common attribute of property, it is difficult to take it too far. Exceptionally, there are some property rights which cannot be transferred.
4 The second element of property concerns the right to exclude others.
5 It is plain that I can stop anybody else from interfering with my land.
6 This right to exclude has two principal applications. It may operate against third parties who have no shadow of a right over the property. In addition, it may be applicable against those who do have claims to the property, but whose claims are inferior to that of the owner. This is shown in the example below involving a lease.



             (i) Not limited to ownership


The proposition that property law deals with ownership faces the objection of being too narrow in scope. Property has wider concerns than ownership. The layperson readily equates the physical object with the proprietary right: ‘my house’.


 


Example


An example shows that this is not always the case. First, many rights to possess land involve a lease: a right to land for a certain period. A person with a short lease (the tenant, or lessee) cannot be said to own the land. At the same time, the lessee’s rights are more than contractual. Suppose the owner of the leased land were to sell it to P. Can P evict the lessee? Contractual privity principles quite clearly point in favour of P: P is not bound by a contract between the owner and the lessee. Yet, the law does in fact protect the lessee against purchasers; the lease is a proprietary interest.

  


It is important to understand that the law recognises a finite number (numerus clausus) of proprietary rights.
7 The parties are never free to create their own, novel, proprietary categories. Thus, a contract to clean the windows does not give the window cleaner any proprietary interest in my house. Whilst ownership is a concept that the layperson readily understands, other proprietary interests depend upon complex legal rules.


 


Indeed, the great majority of this text will be taken up with the investigation of proprietary interests in land: what they are, what rights they confer and under what circumstances they will bind purchasers.


  




             B. Ownership


Although property is not restricted to ownership, ownership is certainly worthy of investigation. The concept rarely troubles practising lawyers, whose concern is usually as to what proprietary rights are recognised. Indeed, the nature of ownership may be seen as more of a jurisprudential question than a legal one.
8 The normal attributes of transmissibility and power to exclude others apply to ownership, but so they do to other proprietary rights.


What is special about ownership is that it is the ultimate right to use (and abuse) the object or right in question. Difficulties swiftly emerge, however. There is rarely an unlimited right to use property: witness the tort of nuisance and planning permission requirements for land development.
9 In some cases, an owner may have put it out of his or her power to use land by creating a short-term right in another person; a lease, for example. This shows how the law permits the incidents of ownership to be split amongst several people. Perhaps it is best to regard ownership as residing in the person with the ultimate right to the use of the property. If A has leased the land to B for 20 years, we would regard A as the owner, even though B can exercise most
10 of the rights of ownership until that period has elapsed.


In English law, the absence of remedies based upon proof of ownership is remarkable. As will be seen later,
11 our remedies are usually based upon possession and rights to possession. It is generally sufficient simply to prove a better right than the other party and not necessary to prove absolute ownership. This has the consequence that issues relating to ownership are less likely to come before the courts,
12 which are more often concerned with possession. This provides a contrast with some other legal systems.


In particular, few cases involve the nature of ownership,
13 although the extent of the rights of individual owners is frequently litigated. One type of case that has arisen in other jurisdictions is how far group claims to land can fit within property principles. This has caused difficulties with aboriginal land rights.
14


Finally, how crucial is ownership? If a legal system denies ownership, does this preclude a law of property? So long as some rights over objects are recognised, and these rights are enforceable against other persons (the exclusionary aspect), it would seem appropriate to see the rules as being proprietary. If the rights were personal and not transmissible, then we might have more doubts, but the point to grasp is that property analyses need not be limited to specific socio-economic structures.
15



             C. Some basic distinctions


The law of property has developed over many centuries. One result of this is that it is encrusted with numerous distinctions, often archaic in their nature and terminology. Many legal systems recognise a distinction between land and other forms of property. There are several reasons for this. The permanence of land means that the creation of valuable long-term rights is feasible. Furthermore, the effective use of land often demands that permanent arrangements are made with adjoining landowners. One obvious example is that access to the land may require a right of way over a neighbour’s land. Another example is that the intended use of land may require limiting the use of adjoining land. Thus, the development of a housing estate may be viable only if an adjoining owner enters into a restrictive covenant, which binds purchasers, preventing the building of a factory.


The result is that a greater variety of rights can be created in land than in other property. For other property, ease of purchase has a higher priority: purchasers of cars, for example, do not expect to undertake investigations to discover whether they are affected by a multitude of other people’s rights. There is also a feeling that land is an unusually valuable asset. This is one of the justifications for having formality requirements (writing or, in some cases, deeds) for most land transactions. Of course, some areas of land are small and of little value, whereas other forms of property can have enormous values.



             (i) Realty and personalty


In English law, a distinction is drawn between realty and personalty. In essence, real property is land and personalty covers all other property. The origin of the English distinction lies in the availability of actions to recover land in medieval property law (actions in rem, or real actions). Because leases were not protected by these actions, they counted as personalty despite the eventual development of more effective leasehold remedies. Leases were given the curious categorisation of ‘chattels real’. Since the property reforms of 1925, the distinctions between realty and personalty have been greatly reduced, with leases being almost completely assimilated into realty. Nevertheless, it should not be thought that there are no distinctions between realty and personalty today. The range of interests in realty remains far wider than in personalty. In addition, most interests in land have to be registered before they can bind purchasers. However, many of the technical rules regulating property now apply identically to realty and personalty.


 


Example


One important example of this convergence concerns the devolution of property on the death of the owner.
 Originally, realty would pass directly to the heir or legatee. Personalty would pass to the executor of the deceased’s will (or administrator in the case of intestacy), for passing on to legatees or selling for the payment of debts. This led to their being described as personal representatives. Today, all property passes to personal representatives, although the now inaccurate label still survives. The routing of all property through personal representatives is important to ensure that rights to the property can be traced easily. The rights of the personal representatives are established by the grant of probate (of a will) or grant of representation (intestacy).
 For land, a purchaser, whether direct from the personal representatives or from a beneficiary to whom the property has been transferred, is protected against irregularities in the transfer by the personal representatives.
 This ensures that there is no need and, indeed, no right to inspect the will. As wills can be highly complex, this is an important element in ensuring simple and safe property transfer.

  


Personalty has a wide scope, as it comprises all property other than realty. It is usual to distinguish between choses in possession and choses in action. A chose in possession is a physical object, such as a car. Choses in action are incorporeal in nature: they are legally recognised rights. One obvious example is money in a bank account. I have a right of action against my bank to recover any sum standing to my credit in my account; conversely, my bank can sue me if my account is overdrawn. Choses in action cannot attract all the same rules as choses in possession for the simple reason that physical delivery is not feasible.
16 Instead, we talk about assigning a chose in action, for which there are special rules (outside the scope of this text).


The line between realty and choses in possession on the one side, and choses in action on the other, is not clear-cut. It would be straightforward if the law were to say that ownership of physical property was to fall on one side of the line and all other rights on the other side. However, that would revert to the error of thinking that property is limited to ownership. Rather, the law recognises numerous rights in land and other objects that are proprietary rights in themselves. One example is the lease: a right to land for a specified period. We regard this as a property right, rather than as a mere chose in action.
17 It does not follow, however, that every transaction relating to land constitutes realty. Suppose I contract with a window cleaning firm that I will employ them for two years to clean my windows. The firm does not have a right that is recognised as being a proprietary right in my land. It is simply a contractual right, regulated as a chose in action.
18



             (ii) Intellectual property


This is an important category of property. It is a specialised area, the details of which fall outside the scope of this text. Several rights in intellectual property are recognised, usually as the result of legislation. Examples are copyright in written material, which prevents copying of the material without permission. This inhibits copying of the words; for example, a rival publisher producing copies of a popular novel.
19 The primary protection of ideas (or inventions) lies in the law relating to patents. Patents are made public, but the law provides a monopoly in respect of the invention for a period of 20 years. There are other rights, such as registered trade marks and designs. Designs cover items as varied as toys and car exhausts. Registered designs are given a monopoly for 20 years, whilst design right
20 gives protection against copying of unregistered designs for 10 years from their first marketing. Apart from these statutory rules, the courts have recognised rights based upon the confidentiality of information. This prevents a person from taking advantage of information received in confidence (for example, as an employee) but would not prevent simple copying of an idea or design.
21



             (iii) Legal and equitable rights


This area is discussed later in the present chapter. Historically, the common law courts recognised a limited range of rights (legal rights), whereas other rights were recognised by the Court of Chancery (equitable rights). Although the courts have been fused for well over a century, the distinction between legal and equitable rights survives. For most equitable interests, the principal importance of the distinction lies in the narrower circumstances in which they may bind purchasers,
22 coupled with a generally more discretionary approach in dealing with them. The most significant equitable development is the trust. This is a device whereby one person (the trustee) has legal ownership and manages the property, whilst another person (the beneficiary) has equitable ownership and enjoys all the benefits of the property. In terms of economic value, the beneficiary is the owner, yet without control over the property. If the property is to be sold in order to be replaced with an alternative asset (as where shares in Shell are sold and replaced with shares in Marks & Spencer), it is the trustee who will sell them.



             1.2 The central concerns of property law


1.2 Identify the main issues that fall within property law. 


We saw in the previous section that property encompasses not only ownership, but also a wide range of other rights. In this section, an attempt will be made to isolate the issues that are of primary concern to property lawyers and to explain the ways in which they are dealt with.



             A. What interests bind purchasers?


Although the term property right can be given several different meanings,
23 our central concern is whether a particular right is capable of binding not just the parties who created it, but also third parties.
24 Usually the issue is whether a purchaser from the person who created the right is bound, though the issue may also concern others who interfere with the right.
25 Any system of private ownership necessarily recognises that the owner’s rights affect others. However, it does not follow that all rights other than ownership will all have that proprietary effect.


 


Example


Consider the following examples. A agrees with B that B is to clean the windows of A’s house monthly for five years for an annual payment of £100. Should A sell the house to C, then B has neither the right to enter C’s land to clean the windows nor any right to claim any payment from C. B has a mere contractual right against A; privity of contract principles ensures that C, a stranger to the contract, is not bound. In the second example, D agrees with E, a neighbour, that E can cross D’s land in order to gain easy access to a road. D sells the land to F. Here, E has a proprietary interest (a right of way, a form of easement) which will bind F: E can continue to use the access.
 That the agreement between D and E may also constitute a contract is irrelevant to this result: it is the proprietary nature of the transaction that is crucial.

  


Proprietary transactions are thus seen to be special in that they operate outside the normal concepts of privity of contract. Despite recognising a generous range of proprietary interests, the law does not permit the parties to produce novel property rights. In the famous words of Lord Brougham LC,
26 ‘it must not therefore be supposed that incidents of a novel kind can be devised and attached to property, at the fancy or caprice of any owner’. This is the numerus clausus principle, mentioned earlier.
27


Why does the law take this approach? 


The answer is based upon two principal factors. 

  
	First, the courts are wary of imposing unreasonable burdens on the process of buying property. An unlimited range of proprietary interests would make it difficult for purchasers to know what rights to look out for and also to know what the incidents of a novel interest might be. However, some of these problems are less severe now that most rights (but not those held by those in actual occupation) have to be registered before a purchaser will be bound.
28 

	Second, a wide range of proprietary rights would render ownership less attractive, possibly resulting in economically inefficient use of property.




Land law is a long-established area of law, and most proprietary rights have been recognised for centuries. There is little doubt about their being proprietary, even though their technical rules can still give rise to litigation. There are, however, areas in which the restrictive approach to the range of proprietary interests is controversial. This is most clearly the case as regards licences: permission to enter land not amounting to a lease or easement. According to conventional property thinking, licences are not proprietary interests.
29 This area has been subject to considerable analysis and litigation in recent decades: it is the present front-line in the battle for proprietary status.


It should be noted, however, that the binding of third parties (usually purchasers from the person who created the right) is not a black-and-white issue. There is a substantial armoury of legal weapons available in specific scenarios. These weapons may be used to attack third parties, but this does not mean that any proprietary right is involved. Two examples might be given.


 


Example


A person who induces the breach of a contract may be made liable in tort; that person might be a purchaser of land.
 It is controversial how far this tort operates in the property context, but its application does not mean that the contract is rendered a proprietary interest. The purchaser is not bound to comply with the contract. Rather, the purchaser’s conduct results in tort liability. A second example is where a purchaser persuades the owner to sell by promising that the rights (not previously proprietary) of a third party will be upheld. If the purchaser reneges on the promise, this is viewed as unconscionable behaviour giving rise to a constructive trust binding the purchaser.


  


For a right to be regarded as proprietary, it is necessary for it to bind purchasers automatically, subject to its being registered (required for most interests in land). The crucial emphasis is on the quality of the right to the property, rather than on the purchaser’s conduct. In past centuries (and for a minority of interests today), an equitable interest would bind purchasers with notice: those who know about or should know about the interest. There is a fine line between binding a purchaser because of the purchaser’s conduct (not property) and binding the purchaser because there is notice (property).
30 This fine line is crucial to determining what are proprietary interests.


It is commonly said that another aspect of a proprietary right is its assignability. Having a proprietary right is often of limited utility unless its value can be unlocked by sale to a third party. Rights regarded as proprietary can generally be assigned, but closer examination shows that assignability does not always fit perfectly with proprietary status. For a start, some proprietary rights are not assignable. It is possible to provide that an interest shall terminate on assignment,
31 whilst some proprietary rights, such as rights of way, are linked with specific land and cannot be alienated separately from that land.


We have seen that it is exceptional for the burden of non-proprietary rights to bind third parties. However, it is very common for the benefit of such rights to be assigned to third parties who are then able to sue to enforce them. The assignment of the benefit of a contract has long been recognised as an exception to privity rules. Originally, the third party had to join the assignor, but a direct action is now normally available.
32 That the benefit of a right can be assigned does not mean that it is proprietary. Suppose B contracts with A to provide refuse disposal facilities for A’s factory for five years. B could assign the benefit of this contract to C,
33 so that C could sue A. This plainly does not give C a proprietary right in the land.


Yet another aspect of a proprietary right is sometimes said to be the ability to recover the property.
34 If I cannot get the property back if it is taken by somebody, then how can my right be said to be proprietary? However, this point also is troublesome–it does not readily apply to interests that do not confer rights to possession.


Nor can it be argued that specific enforcement of rights is the same as proprietary status. Over the past century, it has become apparent that the courts will specifically enforce many contracts relating to land.
35 It might be possible in the waste disposal example for B to get an order for specific performance against A, the other contracting party. However, the House of Lords has made it very clear that this does not lead to B’s having a proprietary interest in the land that can be enforced against a purchaser from A.
36


It follows that neither assignability of the benefit nor specific recovery can be used to prove that a right is or is not proprietary. They may be factors that can be brought into an argument over a claim that a particular right should be admitted to the category of proprietary interests binding purchasers, but they are not decisive.


 


The interests binding purchasers are summarised later in this chapter. The more important interests are considered in detail in Parts III and IV.

  


Except for licences, there is usually little doubt as to whether a particular right constitutes a proprietary interest. However, the qualifying rules for each interest do provide greater scope for disagreements. These form one of the major areas for study.



             B. Creation and transfer


Having established that a right is proprietary, the next question concerns methods of creation and transfer. There is much material that is common to many interests, or at least to a range of interests, and this is dealt with in Part II. However, certain interests have rules that are very specific. These rules are addressed in Parts III and IV as the various interests are studied. A good example is provided by easements, such as rights of way. Easements are subject to elaborate rules as to when they will be implied, or arise from long use. Indeed, these rules provide the bulk of the material on easements. For most other interests, it is quite exceptional for them to be created other than expressly.
37



             C. The rights of the parties 


Once it has been decided that an interest exists, an obvious question arises as to what rights and duties the parties have. In some areas, there is little to say. Taking covenants (obligations in deeds) as an example, all depends upon what the covenant provides. Nevertheless, many interests have attracted special rules. This is especially true of leases. Because a lease involves one person using another person’s land, often for many years, it is vital to sort out their duties and rights. In particular, what obligations are imposed on the landlord to repair the land and on the tenant to take care of it? A related question concerns the enforcement of obligations. Taking leases again, landlords invariably include a right to forfeit the lease if the tenant is in breach of obligations. This right to forfeit is strictly regulated by statute and the courts, giving rise to another large body of law. In leases, these issues are sufficiently important to deserve a chapter to themselves.



             D. The effect on purchasers


It has been seen that the essence of proprietary interests is that they are rights capable of affecting third parties. The third party may be a purchaser from the creator of the right, or else a person granted a lease or security interest (mortgage).
38 However, it is not the case that every purchaser is automatically bound by every proprietary interest.


In particular, special rules were applied to equitable interests: a purchaser for value of a legal estate would not be bound if there were no notice. There is notice if the purchaser knows about the equitable interest, or a reasonable purchaser would have discovered it from making the normal inquiries.


In the modern law, the great majority of land is covered by land registration, whereby the ownership is registered. Unless there is a short lease, actual occupation or a non-express easement, nearly every interest, whether legal or equitable, has to be entered on the register. The upshot is that most interests have to be registered before they will bind purchasers; but once registered, it is no longer necessary to prove that the purchaser has notice. Proprietary status remains crucial for deciding whether an interest can be registered. Even where land is not registered, many equitable interests have to be registered under the land charges scheme before a purchaser will be bound. As it applies to 95 per cent of titles, the assumption throughout the text is that land registration applies. 


 


Because registration has categories and principles that apply to many different interests in land, it will be dealt with in Part II.

  


A rather different point regarding purchasers is that many interests (especially where there is a trust) are subject to overreaching. This means that, subject to certain safeguards,
39 the land can be sold free from these interests, which will then take effect in respect of the proceeds. This applies to many successive (‘to A for life, remainder to B’) and concurrent (‘to C and D jointly’) interests. This concept of overreaching is widely imposed by legislation.
40 Although these successive and concurrent interests will not normally bind purchasers, there are two respects in which they are shown still to be interests in land. First, the rights of the interest holders are the same (at least until sale) as if there were no overreaching. Second, if a sale fails to comply with the overreaching rules, then the interest may bind the purchaser.
41


Because overreaching applies principally to successive and concurrent interests, detailed treatment is postponed until we reach those topics in Part III. However, it should be remembered that other interests may be affected by overreaching. Indeed, whenever a person has power to sell land free of rights, a form of overreaching will take place. One well-known example arises if there is default by the borrower under a mortgage. The lender, such as a bank or building society, can sell the land and thereby overreach the proprietary interest of the borrower, who becomes entitled to any proceeds of sale left after deducting the loan.



             1.3 Trusts and equitable interests


1.3 Define the concepts of equitable interests, equitable principles, and equities.


Equitable interests form a very significant aspect of English property law, especially regarding land. Indeed, trusts and many other equitable interests in land are vital to the working of the modern law of property. In order to understand how trusts and equitable interests work, it is necessary to understand the court system that gave rise to them.


Today, we think of the courts as administering a unified body of law. There are, it is true, different Divisions of the High Court, but they exist primarily for a convenient distribution of business. Up to the late nineteenth century, things were very different. There were different courts, each exercising its own jurisdiction. The basis of land law was to be found in the common law courts.
42 However, the increasing rigidity of the common law led to the Chancellor’s exercising an additional jurisdiction. This jurisdiction, commencing in the fourteenth century, led to the establishment of the Court of Chancery and the development of principles known as equity.


One very important feature of the Chancery jurisdiction is that it builds upon common law principles. Even though the result might be substantially inconsistent with the common law result, the Chancellor never denied that result outright. 


 


Example


A good example is found in the jurisdiction to intervene in cases of fraud. The common law might find for a person despite their fraud. The Chancellor would issue an injunction prohibiting that person from enforcing the common law judgment. This procedure does not deny the common law judgment; rather, it seeks to ensure that no benefit shall arise from it. In this instance, it is clear that the practical result is inconsistent with the common law. Any question as to which system would prevail was settled by James I in 1616 in favour of equity. From that time onwards, it has been settled that the common law is subject to such qualifications as equity introduces.

  


The work of the Chancellor was not confined to property, as shown by the previous fraud example. Equitable remedies were of great importance, particularly as regards contracts. Equity would grant specific performance of a contract, whereas the common law remedy was damages. This was to become very important as regards property, as contracts relating to property are those most likely to attract specific performance.


As will be seen later, the common law and Chancery courts were merged by the Judicature Acts 1873–75. Despite occasional doubts, this has not led to a merger of law (the principles administered by common law courts) and equity (the principles administered by Chancery).
43 Indeed, it is still possible to talk about the development of new ­equitable principles. To talk in these terms sounds distinctly odd today unless the historical background is borne in mind.



             A. Trusts
44



The most significant contribution of equity has been the trust. Looking at it from a functional angle, the trust is a mechanism whereby one person (the trustee) manages property for the benefit of another (the beneficiary, or cestui que trust). The origins of trusts lie in arrangements whereby A transfers property to B on the understanding that B is to apply it for the benefit of C. So far as the courts of common law were concerned, B was the legal owner of the property and was bound by no obligation towards C. Even if there had been a contract between A and B, privity of contract denied any action by C.


However, it would be unconscionable for B to assert the right to benefit from the property, thereby ignoring the understanding with A. Accordingly, the Chancellor recognised an obligation upon B to apply the property in favour of C, an obligation which C could enforce directly. It should be noted that the Chancellor never denies the ownership of B. Instead, B is forced to yield all benefit from the property to C.


This early form of trust was called a use and was recognised from at least the early fifteenth century. The reasons for creating uses varied greatly. Apart from the idea of B’s managing the land for C,
45 uses could be used as, in essence, a power to devise property on death
46 and to avoid feudal dues (generally payable to the Crown) which would arise if the beneficiary directly held an estate in the land. Once A could be sure that the Chancellor would force B to give effect to the use, it was used in a wide range of situations.


The effectiveness of the use in reducing liability to feudal dues was a major factor leading to the Statute of Uses 1536. The Statute’s effect was to execute uses, so that the beneficiary held the legal estate and B held nothing at all. Although this might appear to have put an end to the use, the reality was far more complex. For a start, some uses fell outside the Statute, notably where an active duty was imposed upon B. Much more important, however, were attempts to side-step the Statute by creating a succession of uses. What would be the result if A transferred property to B to the use of C, to the use of D? Could it be argued that the Statute executed the use in favour of C, but that C then held the legal estate to the use of D? Initially, in Jane Tyrrel’s Case
47, this argument was rejected. C indeed obtained the legal estate, but the use in favour of D was disregarded: it was repugnant to the use declared and executed in C’s favour.


Subsequently, the virtual elimination of feudal dues by the Tenures Abolition Act 1660 provided an environment more receptive to uses. By the end of that century, the Chancellor had recognised a trust imposed on C for the benefit of D. Despite difficulty in differentiating this trust from the old use upon a use, the courts came to enforce it. This effectively destroyed the intended effect of the Statute. It should not be thought, however, that the Statute was of no effect. The details lie outside the scope of our investigation, but the Statute was used by conveyancers to produce results that had previously been impossible.
48


The trust was thus recognised by the early eighteenth century, although the initial use in favour of C was still executed by the Statute. The Statute of Uses was finally repealed by the Law of Property Act 1925,
49 but this can be viewed as a largely technical reform. The modern trust is used for a variety of purposes. Traditionally, it was used to create successive interests in land. It has also been widely used as a method of avoiding tax. A trust by itself has little or no tax-saving implications, but some beneficial rights created under the trust enjoyed significant tax savings (although less so today).


However, it is its imposition by statute that has led to the trust being very common in modern society–far more so than in other common law countries such as the United States. It is mandatory today whenever there are successive or concurrent interests in land. This is in order to ensure that there are adequate powers to sell and manage the land.


When a trust is set up, what beneficial rights can be created? Equity permitted the same rights as recognised at common law, so that one can have life interests and remainders, for example. Although most trusts would employ these conventional interests, equity was prepared to recognise some novel rights. One area which opens up considerable flexibility is that of the discretionary trust or power. The settlor can give discretion to the trustees to choose to whom the property (or the income from it) shall go. Thus, there might be a discretionary trust in favour of such of the settlor’s children as the trustees select, or a power to select beneficiaries from a wide class of persons.
50 Where there is a specific beneficiary, the trustees may have power to determine how much income shall be paid. This would be relevant if, for example, a trust is set up for the education of the settlor’s child, with the balance to go to grandchildren.



             Resulting and constructive trusts


Apart from being expressly created or imposed by statute, trusts may also be imposed by the courts. Two important forms of such trusts are the resulting trust and the constructive trust.
51 A resulting trust operates where property is transferred without intending that there should be beneficial ownership in the transferee.
52 Two forms of resulting trust may be identified. If X simply transfers property to Y (or pays for property put in Y’s name), then equity presumes that it is to be held on a resulting trust for X unless it can be shown that a gift was intended.


Second, where property is transferred to persons as trustees, the courts infer that the trustees are not intended to have any beneficial interest. Accordingly, a transfer to R on trust for S for life creates an equitable life interest in S and a resulting trust of the remainder in favour of the transferor. It is controversial as to how far this second form of resulting trust can be rebutted by a contrary intention. It was viewed as ‘automatic’ by Megarry J,
53 though Lord Browne-Wilkinson regarded all resulting trusts as based upon intention.
54 Subsequent dicta of Lord Millett in Air Jamaica Ltd v Charlton
55 provide some support for the ‘automatic’ concept, though they do not use that language and may simply stress that it is not necessary to prove an intention to retain an interest. The true basis for resulting trusts has been the subject of lively debate in recent years, although some form of intention appears central–at least for presumed resulting trusts.
56 Whatever the outcome of this puzzle, it should be remembered that it is possible for a trustee to be given a beneficial interest.
57


Constructive trusts are imposed by the courts where it would be unconscionable for the holder of the property to take it free from some claim. Most constructive trusts fall within well-defined categories. It is generally said that they arise independently of the parties’ intentions. Examples are: when a trustee makes an unauthorised profit out of the position of trustee; or a person intermeddles, in some way, in the administration of the trust. On the other hand, some constructive trusts are imposed to give effect to the intentions of the parties, where some rule would otherwise allow one of them unconscionably to renege on an undertaking. Typically, this is where a trust of land is unenforceable because it fails to comply with a statutory requirement of writing.


Constructive and resulting trusts do not require writing,
58 so they are suitable for giving effect to oral agreements. If land is transferred subject to an oral trust, it would be unconscionable for the transferee (having agreed to the trust) to keep the land beneficially. One specific application of this principle is where two people jointly purchase land, but the legal title is vested in one of them. This is very common on the purchase of family homes. The purchasers’ intentions as to beneficial ownership of the land can usually be given effect by way of constructive trust.



             B. The trust as a proprietary interest


It has been seen that the trustee owes an obligation to the beneficiary. An unauthorised sale, or other disposition, by the trustee would be a breach of trust. Why should the rights of the beneficiary be regarded as proprietary, binding successors in title to the trustee? The Chancellor considered that a purchaser who was aware of the trust was implicated in the breach; conscience dictated that the purchaser should be bound by the trust. This was established by the early sixteenth century. Over the years, ever wider classes of persons were held bound. Notice became crucial to the binding of purchasers.
59 There would be notice if the purchaser was aware of the trust (actual notice), would have been aware if proper investigations had been made (constructive notice) or notice was held by an agent such as a solicitor (imputed notice).


A significant twentieth-century ruling
60 is that everybody will be bound, unless a purchaser of a legal estate without notice. The issue arose in the context of a legal estate based upon adverse possession rather than purchase. The holder of the legal estate had no notice and did not fall within any of the existing categories of persons bound by equitable interests. Nevertheless, there was little difficulty in holding that the equitable interest could be enforced. The original basis of the enforcement, that of unconscionable conduct by the purchaser, has long since given way to the rule that everybody bar the purchaser of a legal estate without notice is bound. We might contrast one form of constructive trust–that which is imposed on a purchaser who promises to be bound by a right. There it is the specific conduct of the purchaser that ensures that the purchaser will be bound–it will be studied later.


Whilst fully recognising that purchasers with notice are bound, Maitland argued that equitable interests should be regarded as being personal, stressing that they do not bind purchasers automatically as legal interests do.
61 Though possessing some historical justification, this view is difficult to square with modern analyses.
62 Everybody recognises, of course, that the effect of equitable interests is not identical to that of legal interests. It may be concluded that equitable interests are generally enforceable against successors in title and are properly described as proprietary interests.


A rather different aspect of the alleged personal nature of the beneficiary’s interest lies in the nature of the remedies available. The Chancellor would interfere by making an order against a person. The Chancellor did not deny the ownership of the trustee, but ordered the trustee to apply the property for the benefit of the beneficiary. In the modern law, we think of the beneficiary as having an equitable interest in the land, but it is more historically correct to say that the beneficiary has personal remedies against the trustee. The use of the word personal does not signify that purchasers are not affected, but it describes the nature of the remedy. This is enhanced when discretionary trusts are considered: it may be difficult to identify a normal property right possessed by the discretionary beneficiary.


Fortunately, it is rarely necessary to decide the precise nature of the beneficiary’s rights. Exceptions, however, do arise, particularly where legislation has to be interpreted. In Baker v Archer-Shee,
63 a question arose in a taxation setting whether the beneficiary was entitled to income arising from trust assets (as opposed to being entitled to income from the trustees). By a 3:2 majority, the House of Lords decided that the beneficiary was entitled to the income from the trust assets, the trustees being regarded as mere agents for transmitting the income. This decision has remained controversial, but fortunately it has been of little practical significance, even in the taxation setting.


Whatever the theoretical position, we normally consider beneficiaries as having equitable rights in the property.
64


 


Example


If A holds on trust for B, then we say that A has the legal fee simple and B an equitable fee simple. Placed in that stark form, it might appear that there are two rival claimants to the land. It is easier to understand if we remember that B’s right is to claim the benefit of the land, to the extent of a fee simple estate, from A. This way of considering the situation is more historically correct and helps to explain the interlocking nature of legal and equitable rights.

  




             C. Other equitable interests


The Chancellor did more than recognise the trust. Many equitable principles have nothing to do with property law and need not be discussed here. However, equitable remedies are important to us.


The Court of Chancery would (where appropriate) order specific performance of contracts, whereas a court of law would simply award damages. This availability of specific performance was particularly significant in contracts for the sale of land.
65 It led to the application of the maxim that equity treats as done that which ought to be done: in other words, equity would treat the purchaser as if he or she already had the interest. By this means, a contract to purchase
66 land was treated as giving the purchaser an equitable interest in the land, subject, of course, to the payment of the purchase price. This interest, which can bind later purchasers, is described as an estate contract.
67


Other equitable remedies were also significant. Equitable rights to rescind contracts for misrepresentation or undue influence or to rectify contracts on account of mistake can be applied to conveyances of legal estates. These last equitable rights have been categorised as equities; they are discussed later in this section.


Equity also played a vital role in the development of mortgages. If a person wished to use land as security for a loan, the land could be transferred to the lender (mortgagee) with a right for the borrower (mortgagor) to recover the land if the loan and interest were repaid on a certain date. An obvious problem arose where the borrower failed to repay by the due date: very valuable property could be lost by virtue of a failure to pay what might be a relatively small sum. Equity, therefore, allowed the borrower to recover the property by paying off the loan and interest (redemption). This right might last indefinitely, but the lender could cut it short by obtaining a court order for foreclosure. The foreclosure proceedings would give time for the sums to be repaid. In the modern law, it is far more likely that the property will be sold, with the proceeds (net of the sums due) going to the borrower.
68


Estate contracts and the equity of redemption both involve equitable rights to recognised legal interests. Other equitable rights are more unconventional. A good example is provided by the restrictive covenant. In 1848,
69 it was recognised that a right to prevent development on a neighbour’s land (or its use for specified purposes) was a proprietary interest which bound purchasers.


 


Recent decades have seen much discussion and litigation on the question whether licences to enter land should join the category of equitable proprietary interests (see Chapter 15).

  




             D. Equities


Equities form a rather dubious group of proprietary interests. Unlike equitable interests, equities are not discussed in detail in later chapters. Like equitable interests, they are a product of the Court of Chancery. Although the category is quite long established, it is unclear how far its existence is justified.
70


The major distinguishing feature of equities is, for unregistered land, their weaker effect on purchasers, in comparison with equitable interests. There is controversy regarding whether these differing effects require an extra category, or whether the rules on equitable interests are flexible enough to accommodate the differences. The first difference is that a purchaser of an equitable interest without notice will defeat an equity, whereas it takes a purchaser of a legal estate to defeat an equitable interest. The second difference is that a purchaser is less likely to be held to have notice of an equity. 


 


Both these differences will be considered in Chapter 7.

  


Assuming that equities constitute a discrete category, what are they? It is generally said that there are two broad types of equities. The first is based on certain equitable remedies where, to quote from Latec Investments Ltd v Hotel Terrigal Pty Ltd (in liquidation),
71 the claim ‘must be made good before an equitable interest can be held to exist’ or the claimant ‘required the assistance of a court of equity to remove an impediment to his title as a preliminary to asserting his interest’.


Examples are where a conveyance is sought to be set aside for fraud,
72 undue influence or similar reasons and where rectification of a lease is sought. There is ample authority to show that these claims will bind purchasers with notice.
73 It is possible that there are other equities of an analogous character. A problem in assessing some of the cases, especially earlier ones, is that ‘equity’ and ‘equitable interest’ are used interchangeably. It is only when contrasts between equities and equitable interests are stressed that the cases begin to develop the discrete category of equities.


These equities operate so as to defeat or modify otherwise valid transactions. The claimant is a party to the transaction, and this is likely to cause a later purchaser to presume that the transaction reflects the true legal situation. These are good reasons why the purchaser should not be bound by such equities as readily as if they were normal equitable interests. The distinction between equities and equitable interests has been said to be based on the discretionary nature of the remedy sought.
74 Yet, this is difficult to comprehend. True, these remedies are discretionary, but so are other remedies such as specific performance of estate contracts: we experience no difficulty in saying that estate contracts are equitable interests.
75


The limited effect of equities upon purchasers may also extend to equitable interests in certain circumstances. Suppose O transfers property to X on resulting trust, but using the same language as an absolute transfer and not mentioning the trust. There is a good chance that O’s interest will be postponed to a later equitable mortgage created by X.
76 Similarly, a mortgagor who creates the mortgage by executing a normal conveyance to a mortgagee may find the equity of redemption
77 postponed to a later equitable interest.
78 We reach these results without recourse to the language of equities.


The second broad type of equity consists of rights whose nature is different from conventional equitable interests. At one time, it was thought that a deserted wife’s right to occupy the matrimonial home fell into this category.
79 However, the House of Lords, in National Provincial Bank Ltd v Ainsworth,
80 rejected the deserted wife’s right as any sort of equity or equitable interest; it was held to be a personal right against the husband. The fact that it could be enforced by an equitable remedy did not lead to its being capable of binding purchasers. Indeed, Lord Upjohn totally rejected this type of equity: ‘a mere “equity” naked and alone is, in my opinion, incapable of binding successors in title even with notice; it is personal to the parties’.
81 Nevertheless, the equity terminology was subsequently used by the House of Lords in the context of estoppel-based rights.
82 This usage is rather surprising.


It is easy to conclude that this second group of equities is a result of sloppy thinking. They appear to be a lesser form of equitable interest for which the court is not prepared to use the equitable interest terminology. As equities, they might be subject to the different priority rules, although one may doubt whether this requires them to constitute a separate category. There is much to be said for the view of Lord Upjohn that the second group does not exist. If judges want purchasers to be bound, then the right involved should be termed an equitable interest. The equity terminology might be considered as a valuable way for cautious judges to develop what may later become equitable interests,
83 but it is very dubious whether such a halfway house is necessary. It certainly complicates our legal analysis.


Into this already complex situation we now have to fit s. 116 of the Land Registration Act 2002. This applies to registered titles–around 95 per cent of all titles. It provides:



 ‘It is hereby declared for the avoidance of doubt that . . . (b) a mere equity, has effect from the time the equity arises as an interest capable of binding successors in title.’
 
 

It is clear that this was intended to cover the first type of equities described earlier.
84 Its purpose was to clarify their status as being capable of binding purchasers
85 and to bring them within the same priority rules as are applied to equitable interests.


Unfortunately, the use of the term ‘mere equity’ raises the question of whether the second category is also given proprietary status. Indeed, it might cover any situation where there is an equitable remedy, regardless of whether a conventional property right would result. After all, the House of Lords in Ainsworth posed the question for decision as being whether a mere equity bound purchasers, giving a negative answer. To reverse this would amount to a significant change in the law, the ramifications of which could be very wide. Although supported by the literal wording of s. 116, it seems a most unlikely result of a provision which is ‘enacted for the avoidance of doubt’ and which was treated by the Law Commission as ‘declaratory of the present law’.



             E. Equitable principles today


It has already been noted that the separate courts of law and equity were abolished by the Judicature Acts 1873–75. Insofar as there was any conflict between legal and equitable rules, it was provided that the rules of equity are to prevail.
86 This provision will rarely be significant, as equity set out to modify rather than to contradict the common law. The merger of the courts does, however, require us to consider whether it is either relevant or sensible to maintain a distinction between legal and equitable rights and interests more than a century later.


Despite some suggestions to the contrary and the passing of many decades, it still seems premature to seek to merge legal and equitable principles completely.
87 It is common to observe that the trust depends upon a separation of legal and equitable rights.
88 Furthermore, the trust remains of central importance: the property legislation of 1925 and the Trusts of Land and Appointment of Trustees Act 1996 make very extensive use of trusts for regulating successive and concurrent ownership of land. It is somewhat more difficult to justify the continuing distinction between other legal and equitable interests. Is it meaningful to continue to refer to restrictive covenants, for example, as equitable interests?


As the law stands, there clearly are differences between legal and equitable rights, although these are becoming less significant. The most obvious difference concerns the range of purchasers who may be bound: it has been noted that equitable interests do not bind bona fide purchasers of the legal estate without notice. Yet, the development of registration requirements in the past century has led to a huge erosion of this difference.
89 Although it cannot be said that legal and equitable interests have been equated, most legal and equitable interests have to be entered on the register in order to bind a purchaser. Further developments are likely to be in the direction of treating legal and equitable interests in an identical manner.


There are other differences. Equitable remedies, which lie at the heart of the enforcement of equitable rights, are inherently discretionary.
90 In contrast, legal rights are enforceable as of right. Too much should not be made of the point, however. It is unusual for the courts to refuse a remedy for breach of an equitable proprietary right. At the same time, conduct which denies an equitable remedy may also operate to trigger a defence to a legal right. Examples may be found in estoppel and also in the rules for the priority of mortgages.
91 It may be observed that it is in the area of remedies that the movement towards fusing, or integrating, law and equity is strongest.
92


In addition, a number of rules apply only to legal rights. These include formality requirements: the creation of a legal right in land generally requires the formality of a deed, whereas most equitable rights in land require only writing. There are also other rules of a more specific nature.
93 Overall, however, the courts are increasingly reluctant to accept differences between legal and equitable interests unless backed by convincing reasons.
94


Intangible, but possibly important, is the perception of equity as offering greater flexibility than the common law and hence being the natural source of developing legal concepts. This is, of course, based on the traditional idea of Chancery as a court of conscience. Even today, the courts use unconscionability in formulating equitable rules. The result is that many lawyers feel more confident about developing new equitable rules, perhaps in part because they are of a more discretionary nature. Being discretionary, the courts can prevent their use getting out of hand. Nevertheless, it is difficult to argue that judicial innovation would be stifled if legal and equitable principles were fully integrated. Surely, the perceived need for innovation would remain the same and lawyers would simply use different reasoning to justify their conclusions. It is not as if the ideas of unconscionability would disappear; rather, that they would not be linked with equity.



             1.4 Property interests


1.4 Recognise the meaning and significance of the doctrine of tenures, and the main features of legal fee simple estates, conditional and determinable fees, fee tails and life estates.


In this section, we begin to investigate specific property interests in land. Many of the issues will be considered in greater detail in Parts III and IV. Accordingly, the purpose of this chapter is to introduce some of the important categories of interests. It also provides a little detail where the interest does not warrant separate treatment later. It might be added that our concern is with private rights (including those held by public bodies): the law relating to communal rights is relatively ill-developed.
95



             A. Tenures
96



Although the doctrine of tenures has little practical significance today,
97 it is crucial to understanding the development of interests in land. The basic idea is that the Crown owns all land and grants rights to individuals. These individuals do not themselves own land but instead hold of (are tenants of)
98 the Crown. In the past, this was significant because services might be due to the Crown, and the Crown would have valuable rights (incidents), for example, on succession of a new tenant. The nature of both the services and the incidents would vary according to the form of tenure. Tenants could in turn subinfeudate to others, creating a further link in the feudal chain.


Control over tenures has medieval origins. As early as 1290, the statute Quia Emptores stopped the creation of new tenurial relationships (save by the Crown). The most common form of tenure was socage, in which the service was a monetary payment. As inflation reduced the value of these payments, the incidents became the most valuable benefit of the feudal lord, especially the Crown. However, the Tenures Abolition Act 1660 converted nearly all tenures into socage and abolished most of the incidents. Thereafter, tenurial relationships lost virtually all their significance. Inevitably, the identity of mesne lords (those standing between the Crown and the ultimate tenant) became forgotten over the centuries.


Does the doctrine of tenures have any modern significance? In exceptional circumstances, the land can still revert to the lord (escheat),
99 although escheat has been drastically limited by legislation. A very different point is that the statute Quia Emptores applied only to freehold land, with the result that new leasehold tenures can still be created. Without this qualification, leases in their present form could not have developed. However, leases are usually fixed-term arrangements involving the payment of rent rather than the provision of services; they never involved the same incidents as in freehold tenures. In other words, the problems afflicting freehold tenurial relationships never applied to leases.


Perhaps the greatest enduring significance of tenures lies in its encouragement of the development of estates in land. That all land is held, ultimately, of the Crown means that it is strictly incorrect to talk of owning land. Instead, we should refer to holding an estate in land. When a system recognises outright ownership, it may be difficult to split that ownership into parts. Because the common law had to grapple with the concept of the estate rather than physical property, it was easier to develop a far more flexible approach to ownership. For whatever reason, the common law permitted a wide range of estates, often with no one person being regarded as the owner of the land.



             B. Freehold estates


The essence of the estate is that it defines the length of time for which the right to the land will last. The two forms today are the life estate and the fee simple. A life estate gives a right to the land for life, whereas a fee simple is a right capable of lasting indefinitely. A fee simple will pass, by will or intestacy, on the death of the holder. The fee simple is by far the most common freehold estate: this is the right which will be held by the average homeowner.


Estates may be held concurrently; that is, two or more persons may own the estate together. Thus, a husband and wife may be concurrent owners of the fee simple of their home. Two forms of concurrent interests are recognised today. In a joint tenancy, the land will vest automatically in the survivors when a joint tenant dies: this is especially appropriate for trustees and is overwhelmingly the choice of persons buying family homes. A tenancy in common differs in that a share in the property will pass under the will (or intestacy) of a deceased co-owner. It is obvious that survivorship will be inappropriate in many cases, whether as between business partners or, for example, on the purchase of a house by a group of friends. It is possible to ‘sever’ a joint tenancy, at any time before death, so as to create a tenancy in common.


Sometimes, the normal period of enjoyment of an estate may be modified by the settlor. Two possibilities may be identified. First, enjoyment may be postponed in some way. In this case, we would say that it is not in possession.
100 In some such cases, enjoyment is postponed but, sooner or later, will come about. 


 


Example


This is true of a gift ‘to A for life, remainder in fee simple to B’. Although A’s life estate is in possession, B will enjoy the land on A’s death. Even if B dies first, the fee simple will pass under B’s will. B is said, during A’s lifetime, to have a fee simple in remainder; we describe it as an estate vested in interest.
 By contrast, a gift ‘to C in fee simple if she obtains a law degree’ provides no certainty that C’s fee simple will ever vest in possession. Such a gift is commonly called a contingent gift.

  


Sometimes, there will be no identifiable donee, as where there is a gift ‘to the first person to swim the English Channel after my death’. The policy of the law has been to restrict contingent gifts where the contingency may operate far in the future.


 


This is the rule against perpetuities, briefly described in Chapter 9.

  


Alternatively, the period of enjoyment may be qualified by cutting the estate short after it has vested. An example would be a grant of a life interest to a widow or widower until remarriage. This highly complex area will be considered later in this chapter.



             (i) The fee simple


A fee simple may be regarded as a perpetual right to the land.
101 It continues notwithstanding the death of the grantee, notwithstanding the absence of heirs and notwithstanding the absence of a will. The intestacy rules apply if there is no will. These are established by legislation
102 and enable the property to pass to the nearest relatives. If there are no relatives within the prescribed classes, then the property will go to the Crown.
103 The rules may be summarised as follows. A spouse
104 will get all the assets if there are no children. If there are children, the spouse will get a fixed sum (at present £322,000)
105 and the ‘personal chattels’ (furniture, car, etc). The residue goes half to the spouse and half to the children. In the absence of a spouse, the property will go to children, parents, siblings, grandparents or uncles and aunts (in that order). It may be noted that the intestacy rules make no provision for an unmarried partner living with the deceased, regardless of how long they have been living together.
106


If the fee simple is in possession and is not liable to be cut short, then it is as good as outright ownership.
107 This fee simple absolute in possession is by a huge margin the most common freehold estate today. Colloquially, we often refer to the holder of a fee simple absolute in possession as the owner.


The fee simple owner is entitled to the land below the surface and to the air above it. The latter ensures that interferences with airspace constitute trespass.
108 This applies to any intruding structure, but otherwise there is no wrong unless use of the land is affected. Thus flying over the land, at a proper height, and taking photographs is not a trespass.
109 Below surface rights may give entitlement to minerals, subject to statutory controls.
110 The extent of rights below the surface was argued in Bocardo SA v Star Energy UK Onshore Ltd,
111 in which the defendants had drilled for oil at a great depth under the claimants’ land (it was clear that the oil itself did not belong to the claimants). It was held by the Supreme Court that this amounted to a trespass–that flying over land is lawful did not mean that there could be access below the surface. The significance of this was limited by the majority decision to award only nominal damages.


It is possible to sever land horizontally. The best example of this is found with flats, where different people will have rights to different floors in the building. Unfortunately, the common law has difficulty in coping with the problems that arise between owners of freehold flats,
112 with the result that examples of such ‘flying freeholds’ have been uncommon.
113 Instead, it is common to use long leases as a substitute for granting the freehold. The entire area raises obvious problems. Suppose the building burns down; how do we treat ownership in a block of air, especially if a lower owner declines to participate in rebuilding? Freehold flats can now be made subject to regulation by the Commonhold and Leasehold Reform Act 2002 (hereafter CLRA)
114. This would make flying freeholds more common, save that the legislation is rarely used.


It has long been possible for grantors to provide that the estate shall terminate in certain circumstances. The result is that the fee simple becomes ‘qualified’ rather than ‘absolute’.
115 In most cases, it is part of an attempt to control the grantees by placing restrictions or obligations upon them. The law on this area is exceptionally technical, and at least some of the rules are impossible to justify. As Porter MR famously observed, it is ‘little short of disgraceful to our jurisprudence’.
116 There are two ways of cutting interests short.



             (a) Conditional and determinable fees


The conditional fee recognises that there is a fee simple and then provides that it shall terminate on a specified event: a condition subsequent. Conceptually, the grantor gives the entire estate away and then claws it back on breach of the condition. The grantor is said to have a right of entry. With a determinable fee, what is granted is a qualified right from the very beginning. In this case, the entire fee simple is never granted away. Instead, the grantee is to have the land for a limited period (the cases commonly refer to such grants as limitations). The grantor retains a possibility of reverter.


Whichever route is used, the event must be one that is not bound to happen.
117 This may be justified because a fee must be capable of lasting forever and also because the obvious events that are bound to occur are death
118 and the passing of time. These events create a life estate or lease, respectively: a determinable or conditional fee simple would be quite inappropriate.


It is important to note that a grantor can choose which of a conditional fee or a determinable fee to create: it all depends upon the words used. ‘To Richard until he remarries’ creates a determinable fee, whereas ‘To Anne on condition that she does not remarry’ creates a conditional fee. A determinable fee is created where words such as ‘until’, ‘during’, ‘as long as’ are used; whilst ‘on condition that’, ‘but if a certain event happens’ and any phrase indicating forfeiture will create a conditional fee.
119 Although a particular terminating event may more naturally be expressed one way or another, careful drafting can ensure that either a determinable fee or a conditional fee is created.


The effects of determinable and conditional fees are very different, and this forms the basis for criticism of the law. A long-established rule is that a determinable fee terminates automatically when the event occurs, whereas a conditional fee continues until the grantor exercises the right of entry. Terminating events are sometimes held to be invalid. In a determinable fee, this renders the entire grant void,
120 whereas an invalid condition results in the grantee’s having a fee simple absolute.
121 This drastic contrast is explained by the two-step analysis of a conditional fee: the grant of the fee simple followed by an attempt to claw it back in certain events. The law strikes down the attempt to claw it back rather than the initial grant.



             (b) The validity of determining events


This has given rise to a mountain of authority. An attempt to prevent alienation of a conditional fee is liable to fail as being repugnant
122 to the nature of a fee simple. By contrast, no such rule applies to determinable fees,
123 on the rather dubious analysis that the grantee has never been given the full fee simple.


What happens if, in a conditional fee, there is a limited constraint on alienation? It is universally accepted that a condition permitting an alienation save to one specified person is valid.
124 More difficulty exists where alienation to a limited class is permitted by the grant. In Re Macleay,
125 Jessel MR upheld a condition that the land should not be sold out of the family. However, this was difficult to justify on the previous authority
126 and has been sharply criticised.
127 The criticism is convincing, even though it is difficult to take the debate seriously when the identical provision would have been valid if phrased as a determinable fee!


The repugnancy rule also invalidates conditions operating on other forms of alienation, such as mortgages,
128 or on bankruptcy.
129 Again, a determinable fee (or life estate) is unaffected by these rules.
130 This flexibility of determinable fees is especially important as regards protective trusts. In a protective trust,
131 an interest is made determinable on disposition or bankruptcy. If it determines, there will then be a discretionary trust for the beneficiary and close family. The settlor’s purpose is to ensure that the beneficiary continues to obtain a flow of income from the property, with no chance of the beneficiary disposing of the interest and spending the proceeds. Nobody will be willing to buy an interest that will terminate at the moment of purchase!


Another common terminating event found in the cases is marriage. It has long been held contrary to public policy to impose a condition preventing marriage.
132 However, conditions restraining remarriage are valid, seemingly because it is the status of widow or widower that provides the reason for the gift
133 and also because it may be entirely appropriate to pay income directly to the grantee’s children at the time of the remarriage.
134 A partial restriction on marriage may be upheld.
135 Accordingly, conditions operating on marriage to a Scotsman
136 or a domestic servant
137 have been held valid, as would a condition preventing marriage with a specified individual. Once again, all the restrictive rules can be evaded by the simple expedient of drafting the gift as a determinable fee. This is remarkable, bearing in mind that the basis of these rules lies in policy.
138


Public policy may strike down other conditions. Examples are where the provision encouraged spouses to live apart,
139 where service in the armed forces was inhibited
140 and where obtaining a dukedom was required.
141 The courts will also strike down provisions that interfere with parents’ upbringing of children.
142 On the other hand, the courts will not use policy to strike down provisions which may be found distasteful, such as restrictions on the religion of those the beneficiary may marry.
143 The applications of public policy in this paragraph (but not the earlier ones) extend to determinable fees.



             (c) Certainty requirements


The courts employ a very strict certainty requirement for conditional fees. In the leading case of Clavering v Ellison,
144 Lord Cranworth required that it must be possible to ‘see from the beginning, precisely and distinctly, upon the happening of what event it was that the preceding vested estate was to determine’. This deliberately strict test has been used to strike down conditions relating to residence
145 and conditions relating to Jewish faith and parentage.
146 The cases show a clear tension between the courts’ desire to uphold what the settlor has required and a lack of sympathy with many of the conditions imposed.


More recent cases display less inclination to strike down conditions. Thus, a condition against marrying a Roman Catholic was upheld in Blathwayt v Baron Cawley.
147 Even so, the strictness of the rule for conditions subsequent is well illustrated by a comparison with conditions precedent. Here, there is no need for initial certainty as to the ways in which the condition may apply. It is sufficient if the condition is in fact clearly satisfied.
148 Although the distinction between conditions precedent and subsequent was criticised by Lord Denning MR in Re Tuck’s Settlement Trusts,
149 he has little support in the cases. Insofar as the rule is based upon a dislike of forfeiture, it should not, logically, apply to determinable fees.
150



             (d) Other aspects of qualified fees


First, it is possible to provide that the fee simple shall terminate on a specific event and go to a third party (to A, but if A remarries, then to B).
151 This is very similar to a conditional fee, although B is said to have a contingent or executory interest rather than a right of entry. Secondly, these rules apply to life estates.
152 Although doubts have on occasion been voiced as to whether all the rules apply in an identical manner,
153 the cases do not support significant distinctions. Finally, the right of entry (on a conditional fee) and possibility of reverter (on a determinable fee) are themselves interests in land capable of being disposed of.
154


Determinable fees and possibilities of reverter exist only in equity. We will see that a conditional fee and right of entry may be legal, although there will be a trust unless the right of entry is linked to a legal rentcharge.
155 Such rentcharges will not be present in the great majority of conditional fees.



             (e) Conclusions


Stepping back from the detail, it is worth reiterating the oddity of the distinction between conditional and determinable fees. It is not unusual for the law to offer alternative ways of regulating a specific area. Nearly always, however, there are substantial differences between the alternatives, so that it makes sense for the parties to have a choice. An example lies in the two forms of concurrent interests: joint tenancy and tenancy in common. There is a significant difference in that a joint tenancy passes to the survivor of the joint tenants; it will be used where this survivorship is desired. For determinable and conditional estates, the principal differences lie in the range of determining events that the courts will strike down. Any well-advised settlor can avoid most of the restrictions by the simple expedient of creating a determinable fee. There is little attraction in using a conditional fee, save perhaps to avoid the gift failing altogether if the determining event is struck down. It is difficult to think of any reason to retain both forms of qualified fees.



             (ii) The fee tail


Although very important in past centuries,
156 the fee tail (or entail) became distinctly rare, and the Trusts of Land and Appointment of Trustees Act 1996 prohibited the creation of new entails.
157 Attempts to create entails, whether of land or personalty, take effect as a declaration of trust in favour of the holder of the purported entail. Accordingly, entails will be considered very briefly.


The nature of the entail is that it descends to the lineal descendants of the grantee. Entails ensure that the land remains within the family. Descent is to the eldest male child. This fitted well with ideas of primogeniture, odd as they seem to most people today. It was possible to prescribe different forms of descent, for example, to either male or female children. Somebody else will hold a fee simple in remainder or reversion. If the grantee of the entail and all descendants of the grantee die, then the entail terminates and the land goes to the holder of the remainder or reversion.


However, the operation of entails is inherently unstable. If in possession, the holder of the entail can ‘disentail’ so as to create a fee simple absolute, destroying the original fee simple in remainder or reversion.
158 If the grantee of the entail is not in possession, disentailing is more difficult. Without the participation of the holder of the prior interest, it is possible to create only a ‘base fee’. This is a form of fee simple that terminates if the original grantee’s descendants die out.



             (iii) Life estates


The life estate is fairly straightforward, although it can be qualified (conditional or determinable) in the same way as a fee simple. The operation of life estates is usually simple: the estate ends on death and the land goes to the holder of the next estate. Normally, the life estate will be based on the grantee’s lifetime, but it is possible to select the life of a third party (to X as long as Y lives). This is sometimes called a life estate pur autre vie.


One area to investigate is the liability of the life tenant for actions or omissions affecting the property. Rules are needed in order to hold a reasonable balance between the life tenant and those with interests in remainder. The rules have traditionally been expressed in terms of waste.
159 Acts or omissions may be placed in four categories. At one end of the spectrum is ameliorating waste: conduct which improves the property. Although the tenant for life is supposed not to make permanent changes to the property, ameliorating waste causes no loss and any complaint is most unlikely to find favour with the court,
160 unless, perhaps, the character of the premises is changed. Permissive waste consists of allowing the property to deteriorate. A life tenant is not liable for permissive waste unless an obligation to repair or maintain is expressly imposed.
161


Voluntary waste consists of doing some unjustified act which diminishes the value of the property; life tenants are liable for such waste. Two different types of situation may be identified. The most obvious is simply damaging the property: perhaps carrying out defective DIY work which requires expensive correction. The second situation concerns taking profits from the land. Obviously, a tenant can take crops, but what about felling mature trees or opening a mine and taking minerals? Without going into details, it should be noted that the law regulates the extent to which a life tenant can derive benefits from the land.


Finally, equitable waste is conduct which is best seen as ‘a peculiarly flagrant branch of voluntary waste’.
162 It is significant because liability for voluntary waste is commonly excluded. The courts have been anxious to ensure that this does not give unwarranted protection to life tenants.


These rules were developed against the background that the life tenant would be occupying or managing the land for the duration of the life estate. In the modern law, the legal estate will be held by trustees, though we will see that beneficiaries often occupy the land and the trustees may delegate management to the life tenant.
163 Whoever manages the land, the voluntary waste rules may still be relevant in influencing decisions and–as regards mining leases, for example–determining the benefits the life tenant should receive.



             (iv) Words of limitation


What words are necessary in order to create these estates? The rules in the past frequently posed traps. Unless the essential technical words were used (‘A and his heirs’ for a fee simple; ‘B and the heirs of his body’ for an entail),
164 a grant would transfer only a life estate.
165 The rules began to be relaxed in the nineteenth century,
166 and the modern law takes a very different stance. LPA, s 60 enacts that a conveyance passes all the rights of the grantor without words of limitation.
167 In other words, a person who wishes to create a life estate has to ensure that it is made clear that this is intended, although no formal words are required.


Entails can no longer be created, but attempts to create an entail give rise to a trust for the grantee rather than a transfer of the fee simple.
168 Strict words (‘to D and the heirs of his body’ or ‘to E in tail’) were essential to create an entail.



             C. Leases


A lease is in many respects similar to a freehold estate: a right to enjoy land by reference to the length of enjoyment. The hallmark of a lease is that it is for a certain maximum period, whereas freehold estates are for indefinite (fee simple) or uncertain (entail, life estate) periods. However, the lease has a quite separate history, with the result that leasehold tenure and freehold tenure were subjected to very different rules. In the modern law, the practical consequences of these historical differences are very limited. It may be noted that it has always been possible for life estate holders to create leases (subject to the risk that the life estate might terminate before the intended expiry of the lease) and tenants can create life estates out of leases.


Much more important today is that leases and freehold estates have different roles. Leases should most obviously be compared with life estates, as both are temporary. Leases are used as a means of giving the use of land for a specified period, nearly always in return for rent or a capital payment. On the other hand, life estates are used for a different purpose. They are usually given to members of the settlor’s family, not part of a commercial arrangement. More importantly, the purpose is often to provide an income (generally rent from leases) for the holders of the life estates. It is less common, at least in the large nineteenth-century settlements which so influenced statutory reforms, for there to be physical enjoyment of the land. This different role of leasehold estates is reflected in the 1925 legislation, considered later in this chapter.



             D. Commonhold


Commonhold (introduced by the Commonhold and Leasehold Reform Act 2002) is a scheme for the ownership and management of interdependent properties, such as flats. The language of commonhold suggests that it is a new form of estate alongside freehold and leasehold estates. In fact, the estate is one of freehold. The new scheme involves ‘commonhold land’, and we therefore have freehold estates in commonhold land.
169 As a matter of substance commonhold may be viewed as a new method of holding land (with new incidents and controls, together with management by the commonhold association), but technically it is not a new estate.



             E. Other interests


A wide range of interests, falling short of full enjoyment and possession, can be created in land. Thus easements are rights relating to a neighbour’s land. The best-known easement is a right of way, but there are many others. Examples are the right of storage, the right to use a car park, the right to light (so that the neighbour cannot build so as to block light) and the right to advertise one’s business. All easements require that land be benefited by the right. Rather similar are profits à prendre: rights to take objects (such as minerals or fish) from the servient land. Profits can be held personally (‘in gross’) or for the benefit of neighbouring land (‘appurtenant’).


Another very common interest is the mortgage: a security for a loan.
170 Traditionally, the fee simple
171 was conveyed to the lender, the borrower having a right to recover the property on paying off the loan. The viability of mortgages as a widespread form of security was ensured by the equitable rule that the borrower can recover the property at any time, subject to the court’s imposing a time limit (by a process called foreclosure). The borrower’s rights are termed the equity of redemption. The legal structure of mortgages was changed by the 1925 legislation, and today virtually all mortgages are created by way of ‘legal charge’. The legal charge ensures that the fee simple, coupled with an equitable right to redeem, remains in the mortgagor (borrower), whilst the mortgagee obtains a charge.



             (i) Equitable interests


These are numerous, in addition to beneficial interests under trusts. The estate contract is a contractual right to a legal estate. Equity will give specific performance of a contract to create or transfer a legal estate. This, coupled with the maxim that equity treats as done that which ought to be done, results in an equitable interest arising from the contract. The importance of this is that a person who, for example, contracts to buy land has not only a contractual right against the seller but also an equitable proprietary claim enforceable against any person who acquires the land.


The nature of this proprietary claim has been called into question by Southern Pacific Mortgages Ltd v Scott.
172 The Supreme Court held that the purchaser cannot create proprietary rights prior to completion. This is difficult to comprehend, as assignments and subleases out of equitable leases (as well as sub-sales) are fully recognised. The result in the case could be justified by saying no right can be created which is greater than the purchaser’s right (very small before the price is paid), but the absolute rule laid down is strange. Its weakness is illustrated by Baroness Hale’s recognition that it would not apply where a purchaser’s rights are equitable because a transfer has not been registered.


Two extensions of the estate contract may be noted. A transfer or creation of a legal estate may be ineffective because of failure to comply with the appropriate formalities, especially the use of a deed. Even without any express prior contract, equity will treat the transaction as a contract whenever there is consideration. The result is that the failed transfer may take effect as an equitable interest, provided that the formality requirements for contracts are satisfied.
173 The second extension is that an option to purchase land (where the purchaser has a choice as to whether to go ahead with the purchase) is also a proprietary interest.
174 This is particularly important because options may be exercisable some considerable time in the future, providing a substantial risk of a change in ownership of the land in the interval.


A quite different equitable interest is the restrictive covenant: an obligation imposed upon a neighbour not to undertake specified activities on the servient land. It is similar to easements, requiring both benefited and burdened land. However, few negative easements (that is, easements which restrict the servient owner rather than confer a right on the dominant owner to do something) are permitted. The restrictive covenant was established in the mid-nineteenth century and is the best ‘modern’ example of a novel equitable interest.


Recent decades have seen attempts to create other equitable interests. Most of the issues have surrounded licences: rights to use land that fall short of the recognised proprietary interests. Arguments in favour of recognising the so-called ‘deserted wife’s equity’ (a proprietary right to remain in possession of the matrimonial home) were rejected by the House of Lords in National Provincial Bank Ltd v Ainsworth.
175 Lord Wilberforce
176 provided a useful summary of the requirements for there to be a new proprietary interest: 



 ‘Before a right or an interest can be admitted into the category of property, or of a right affecting property, it must be definable, identifiable by third parties, capable in its nature of assumption by third parties, and have some degree of permanence or stability.’
 
 

This is sometimes criticised as circular,
177 though it probably represents the current approach. Subsequently, the Court of Appeal has denied that contractual licences are proprietary interests binding purchasers.
178


On the other hand, it seems probable that estoppel licences do bind purchasers, a result confirmed for registered land by s. 116 of the Land Registration Act 2002. An estoppel licence may arise where a licensee relies on a representation to their detriment, or the owner acquiesces in the licensee’s acting upon a supposition that there are rights to the land. Estoppel licences might be thought to be analogous to estate contracts, with estoppel being substituted for the role of contract. However, the analogy is difficult to maintain both because the remedy given in estoppel may be discretionary
179 and also because estoppels may protect licences as well as estates.


One problem surrounding such novel claims is that LPA, s. 4(1) appears to preclude the development of new equitable interests.
180 Though the courts are naturally hesitant to develop new rights, it would be odd if all development were precluded by statute. Perhaps the answer is that the subsection is directed towards the effect of the 1925 legislation, which rendered a number of interests equitable rather than legal. Thus the legislation itself cannot be used to justify a wider range of equitable interests but does not prevent the courts from developing them.



             F. Relative or absolute ownership?


A feature of estates of land is that it is not necessary for a claimant to prove absolute ownership. All that is generally necessary is to prove a better right than the other party to the dispute.
181 It follows that it is usually insufficient for the defendant to prove that some other person has a better right than the claimant. To a large extent, this stress on relativity of claims may be seen as a result of our not employing special actions to enforce proprietary rights. Instead, we use actions, such as trespass, which are based upon interference with possession. Accordingly, the courts tend to be more interested in possession and rights to possession than in ownership.


 


Example


This is best illustrated by the adverse possession rules. If A is in adverse possession of B’s land, then A is able to claim the land back should C take it.
 This remains true for registered land. However, adverse possession against B has a limited role in registered land since reforms in 2002, so that the concept of absolute ownership is more viable.
 This may have practical effects when considering human rights protection of ownership.


  


It should be added that relativity is not merely an arcane aspect of estates. It applies also to chattels.
182 Again, the explanation lies in the absence of special actions to enforce property rights.



             1.5 The role of legislation and registration


1.5 Outline the main effects of the 1925 legislation and the significance of land registration.


Although most of the central concepts of property law are common law or equity based, there is a vitally important statutory overlay. In particular, the property legislation of 1925
183 made numerous changes to real property and trusts, creating a ‘new era’
184 for real property law. Many of the provisions of this legislation will be examined in later chapters, but at this point, an overview will be provided.


Despite the importance of the legislation, it is erroneous to view it as an attempt to codify the law. Rather, it attempted to bring property law up to date and, in particular, to ease the creation and transfer of property interests. Nor should we overestimate what was achieved in 1925 itself, for much of that legislation consolidated important nineteenth-century reforms. With the advantage of hindsight, it may be argued that most of the fundamental reforms were in place by the 1880s. Examples include settled land, implied terms in conveyances and, to a lesser extent, registration.


The 1925 legislation did more, however, than consolidate these earlier reforms. The most pressing problems had already been addressed, but other areas still awaited reform. Equally importantly, the 1925 legislation set out to provide a structure for the law in which the reforms could best operate. Take mortgages as an example. Prior to 1925, the fee simple passed to the mortgagee (lender). Whilst it is easy to comprehend the idea of holding the fee simple as security, this possessed drawbacks. It complicated the title to the fee simple (a mortgage would involve a conveyance of the fee and its reconveyance on paying off the mortgage) and failed to reflect the reality of the situation: the mortgagor is commonly regarded as the owner. The 1925 abolition of this method of creating mortgages had virtually no practical effect on the parties but began to place the legal analysis of mortgages on a more realistic footing.
185


The real property reforms contained in the 1925 legislation are many and varied. Apart from improvements to specific areas,
186 three categories of reform may be identified. First, many earlier doctrines were outdated, complex and confusing. Their abolition has caused few problems and may be seen as both overdue and welcome. The nature of these reforms is such that there is no need to investigate them further.


Next, there are numerous sections implying terms into conveyances, leases, mortgages and trusts. These mirror terms previously inserted by lawyers. The effect of the legislation is to shorten documents (beneficial both at the stage of drafting them and when others inspect them in later years) and to reduce the danger of omitting standard clauses. The success of the legislation obviously depends upon whether the draftsmen identified the standard clauses and then drafted implied terms in an appropriate manner. There is always the danger of asking what a reasonable provision would be rather than what is a standard provision. As the implied terms can nearly always be excluded or amended by the parties, a statutory implied term that is unrealistic or out of date will lengthen documents by reason of its exclusion!


Third, and most significant, there are provisions amending the effect of interests on purchasers. A major problem in the past was that it could be difficult for sellers to show an unencumbered right to the fee simple. Legal rights would bind the purchaser automatically. This caused obvious problems for purchasers when so many legal estates could exist in the same property, quite apart from encumbrances such as easements. Equitable rights would bind the purchaser if the purchaser was aware of them (actual notice) or should have been aware of them (constructive notice). This placed a heavy burden on the purchaser to make full inquiries, although even a careful purchaser faced the risk of a court deciding that there was constructive notice. It is this third type of provision upon which, together with reforms of specific areas, we will now concentrate.



             A. The 1925 legislation


(i) Restricting legal estates and interests


This is undertaken by LPA, s. 1. The idea was to limit legal rights to those which really should bind purchasers automatically. For estates, this means those which are essential for the efficient use of land. So far as freehold estates are concerned, only the fee simple absolute in possession
187 is recognised as a legal estate. This is, of course, the interest which most purchasers will wish to acquire. Leases
188 remain legal estates. This is no surprise, as leases provide an ideal way of occupying property, especially on a short-term basis. From the owner’s point of view, leasing land provides a good way of obtaining income, with the prospect of increased capital value as well. There is a ready market for fees simple which are subject to leases; in particular, most shops and industrial premises are held under leases. The purchaser of the fee simple usually intends to take an income from the land (rent) rather than occupy it personally. From the tenant’s point of view, the lease provides an estate that can be sold or otherwise disposed of, quite apart from its principal purpose of giving a right of possession.


So far as other interests are concerned, s. 1(2) lists those able to exist as legal interests. They include easements, rentcharges, charges by way of legal mortgage, and certain rights of entry. Some of these require further explanation.


Legal easements are limited to those existing forever or for a term of years: easements for life are excluded. The category covers an ‘easement, right or privilege’, which will include profits à prendre and other incorporeal hereditaments. 


 


They are studied in Chapter 16.

  


A rentcharge is a right to a money payment from land. It is like rent from a lease, save that it is paid by a freeholder. It has become increasingly unusual, and its creation was severely limited by the Rentcharges Act 1977, which prohibits the creation of most new rentcharges. Two exceptions may be noted. It is still possible to create rentcharges where there is a trust of land, provided it lasts no longer than a person’s life and there is no consideration.
189 A settlor can thereby require that a sum be paid to, say, her widower, charged on land within a settlement. The second exception occurs where there is an ‘estate rentcharge’.
190 This is a rentcharge imposed either to ensure the performance of covenants by the owner of the land or else to recoup the cost of providing services or other benefits to the land.
191 Outside these exceptions, existing rentcharges are phased out over 60 years.
192


Rights of entry must be one of two types to be legal. The first is a right to enter on breach of covenants in a legal lease. Virtually every landlord has this right. Insofar as the landlord will have a legal estate (whether the freehold or a superior lease), it is good sense for the parallel right of entry to be legal. The second is a right of entry attached to a legal rentcharge. It can be argued that as both legal leases and legal rentcharges bind purchasers, so also should remedies for breach which will be found in the instruments creating them.


All interests outside the statutory list must be equitable.
193 By itself, this does little to aid the position of purchasers, who would still have to take steps to discover them and would be bound by them if there were notice. However, we shall now see that the legislation ensures that equitable interests are subject to very different rules than before 1925.



             (ii) Overreaching


We are here mainly concerned with equitable freehold estates, such as life interests and fees simple in remainder. These are often called ‘family interests’ as they are usually created in favour of members of a family. The legislation ensures that the legal fee simple absolute in possession is held by trustees,
194 and it is with these trustees that a purchaser deals. It is provided that the trustees may sell the land and that, on sale, the beneficial interests are transferred to the purchase money. The purchaser of the land is wholly unaffected by the beneficial interests, provided that the purchase money is paid to at least two trustees. This restriction is designed to avoid the relatively high risk that a single trustee might abscond with the purchase money. Following sale, the beneficiary has a right in the purchase money rather than in the land; the process is called ‘overreaching’. The practical consequence is that, instead of receiving rent from the land, a life interest holder will obtain interest on the purchase money or, more likely, dividends from shares bought with the money.
195


This power of sale was originally controversial as it divorced the beneficiaries’ rights from the land, which might have been owned by the family for centuries; it introduced the idea of rights in a fund (presently represented by the land).
196 It should not be thought, however, that overreaching is a concept introduced by legislation. It already existed whenever trustees had an express right or duty to sell the land. What was new in the nineteenth century was the conferring of overreaching powers (which the settlor could not exclude) whenever there are successive interests in land. Very important for the modern law was the extension of overreaching in 1925 to persons holding interests in lands concurrently. This is where most of the cases and controversy currently centre. Again, the purpose was to make it easier to buy and sell land;
197 the co-owners will receive their proportionate shares of the purchase price.


Non-family equitable interests, just like legal estates and interests, will rarely be suitable for overreaching. They are generally created for consideration and labelled ‘commercial interests’. If a person has a restrictive covenant preventing a neighbour from building, this could never sensibly take effect against money! On the other hand, there is scope for overreaching in limited circumstances. Two instances may be given.


First, a mortgagee has a power to sell the land in order to realise the security constituted by the mortgage, should the borrower default. The interest of the borrower (usually the legal fee simple) is then overreached
198 and takes effect against the proceeds of sale. This means that the lender can recover the money owing, but that any balance has to be paid to the borrower. The second instance is found in the rarely applied provisions on ad hoc trusts of land. Where the trustees are court approved, or a trust corporation,
199 overreaching is extended in two respects. First, rights prior to the trust can be overreached. In all other trusts, overreaching affects only interests created when the trust is set up (or created later). Secondly, a slightly wider range of rights can be overreached.



             (iii) Registration of land charges


Most equitable rights are prized because they affect purchasers. The challenge is to find ways in which to ensure that purchasers are bound, but without the expense and uncertainty of nineteenth-century conveyancing and the doctrine of notice. The solution was found in registration. Under the land charges scheme, many equitable rights (now listed in the Land Charges Act 1972) must be entered on a register if they are to bind a purchaser. It is then relatively easy for the purchaser to discover them.


In summary, purchasers must still take steps to discover legal estates and interests. The doctrine of notice will not be of great concern, as nearly all equitable interests will be either overreachable family interests or, if commercial interests, require registration before binding a purchaser. A few equitable interests, nevertheless, remain subject to the doctrine of notice.



             (iv) Assessing the 1925 legislation


Looking back at the legislation nearly a century later, it is remarkable how long much of it survived and how few amendments there have been to its fundamental principles. This is a tribute to its drafting, though significant parts of the legislation have for many years been in need of overhaul. The need for reform is reflected in reports of the Law Commission covering such central areas as trusts of land,
200 mortgages, land registration
201 and easements and covenants.


More generally, the focus of property law has changed significantly over the past century. At least up to and including the 1925 legislation, a large part of the subject was devoted to interests that would be created in family settlements. This was of enormous significance when land constituted the principal class of assets and a relatively small number of wealthy families owned much of the land in the country. The economic and political significance of land settlements was incalculable. Things have now changed dramatically. Land is no longer the most important form of capital (a role overtaken by shares in companies), and settlements are relatively uncommon. The stress on making sale and other dispositions of land more straightforward remains a prime consideration, but it is balanced by a much greater concern with the use of land. The idea of an interest in a fund was vital to the nineteenth-century reform of settlements, but it is at odds with how most people now view interests in the family home. Overall, the 1925 legislation bears the appearance of a successful attempt to deal with the problems of the past rather than addressing the concerns of the present.



             B. Land registration


A registration scheme far more comprehensive than land charges is found today in the Land Registration Act 2002. Its origins pre-date 1925, though the major expansion of the system took effect under the Land Registration Act 1925. Whilst land charges are limited to the protection of mainly equitable and statutory rights, land registration is based upon the registration of legal estates. The principal significance of this is that the register tells the purchaser who owns the legal estate (whether fee simple or lease). The old title deeds are redundant: because the law guarantees the title of the purchaser (once registered), there is no need to make inquiries off the register about title.


The system, moreover, is not limited to legal estates. Subject to some exceptions (the notorious category of overriding interests), all legal and equitable interests must be entered on the register if they are to bind a purchaser. There is no role for land charges; that scheme ceases to apply once title is registered. It follows that land charges have greatly diminished in importance.


It may be noted that the traditional differences in the effect of legal and equitable interests on purchasers are swept aside by land registration: the doctrine of notice has no application. Nevertheless, only legal estates and interests can be registered (in the sense of being guaranteed by the State): equitable interests can merely be protected on the register. Furthermore, several legal interests (especially short leases and some non-express easements) are overriding interests, and as such, they bind purchasers without any entry on the register. Equitable interests are overriding interests only if accompanied by actual occupation. Overriding interests mean that purchasers are not able to rely on the register alone: they form the most controversial aspect of registration.


Registration of title (the alternative description of land registration) initially expanded rather slowly. By 1980, about half of all titles were registered; but today, the figure is around 95 per cent. It is planned that, within the next decade, all titles should be registered. Accordingly, this text places stress on the registered land rules, with those for unregistered land being summarised quickly. Despite the enormous significance of registered land, however, the unregistered land rules remain of importance in shaping the structure of our thinking about property principles. Although the Land Registration Act 2002 makes a determined attempt to move away from the older principles (such as the doctrine of notice and the rules relating to the priority of two competing equitable interests),
202 it would be rash to assume that the old principles will not influence the thinking of the courts.


The Land Registration Act 2002 considerably amends property law as it applies to registered land. The earlier legislation could be seen as changing the procedures for protecting interests and for buying land, together with making significant changes to priority rules. Today, this narrow approach is no longer tenable. The new legislation will make revolutionary changes to our rules relating to the creation and transfer of interests in land: for most interests, electronic creation will, some time in the future, become both sufficient and necessary. This will largely replace our present formality rules. A second vitally important change is that adverse possession (claiming ownership of land by possession adverse to the owner) is changed almost beyond recognition–contested claims to adverse possession will rarely succeed in the future. Indeed, throughout the text, we need to bear in mind that principles may be changed by the 2002 legislation.
203



             C. Other post-1925 legislation


Unsurprisingly, there are dozens of statutes impacting on property law. However, mention will be made of three statutes which are especially important; all will be discussed in later chapters.


It has been observed that the treatment of an interest under a trust as an interest in a fund has been thought to be out of date for modern property law. The problems were greatest for concurrent interests, especially where a couple own the family home. The area was reformed by the Trusts of Land and Appointment of Trustees Act 1996.
204 Although the practical changes introduced by that Act are limited, it provides a fuller and more modern structure for regulating the holding and management of successive and concurrent interests in land. In particular, the rather odd (if workable) trust for sale previously imposed on co-owners is replaced by the more modern trust of land.


The running of covenants in leases was restructured by the Landlord and Tenant (Covenants) Act 1995. 


 


This forms the basis for most of Chapter 13.

  


Finally, a long-needed system for holding and managing flats was introduced in 2002: commonhold.
205



             1.6 Applying the law


1.6 Apply the law surrounding basic property principles.


Problem scenario one


Alana holds the registered legal fee simple absolute in possession in Greenacre. She holds the estate on trust for Ciara.


With Ciara’s consent, Alana enters into a written agreement with their neighbour, Dhruv. The agreement gives Dhruv the right to use a gravelled area in Greenacre for parking vehicles and Dhruv agrees to (and pays) £10,000 for this right. The agreement says that Dhruv will have this right for ten years from the date of the agreement.


Without the knowledge of Ciara, Alana later sells Greenacre to David, who is now the owner of the legal fee simple.


Now, think about these questions.

  
	What can you say about Dhruv's right with respect to it being a legal right of entry, proprietary, an easement or an equitable easement?

	If it is correct that Dhruv has an equitable easement, how can we approach the issue of whether it binds David as the new owner of Greenacre?

	How do we approach the question of whether Ciara’s beneficial interest affects David as the new owner of Greenacre?




Problem scenario two


In his will, John makes the following bequests:


(i) my house, Blackacre, to Karl and Lennon, should England win the next cricket match against Australia;


(ii) my holiday home, Sunnyacre, to Norman for life, remainder to Olive for as long as she remains unmarried;


(iii) my investment property, Moneyacre, to Petra on condition that she does not sell it and that her son is educated in England.


John’s personal representatives seek advice as to the validity and effect of these bequests.


Now, think about these questions.

  
	How are the rights of Karl and Lennon best described?

	How is Norman’s interest best described?

	What is the nature and effect of the gift to Olive?

	What is the nature and effect of the gift to Petra?

	Assuming the bequests are valid (no public policy problems), what are the consequences of the specified events in (i)–(iii) occurring?





             Concluding thoughts


To a much greater extent than other forms of property, land is subject to often elaborate statutory provision. In part, this reflects the age of the rules applying to land: many became out of date and required statutory reform. It also reflects the need to provide clarity and certainty for land transactions, especially as a broad range of interests in land has long been recognised. Yet, many of our most basic principles remain rooted in common law and equity: it would be a serious error to believe that legislation provides all the solutions for issues arising in land law.
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             Simulation activity 1: Introduction to property law


Description


Welcome to the ‘Introduction to Property Law’ topic. In this topic, we addressed core concepts in property law, including trusts and estates in land. These concepts are not always easy for non-lawyers to understand. In the following scenario, you will play the role of a trainee solicitor working for the high street firm of Banks and Connor LLP. 


In order to revise your knowledge of the ‘Introduction to Property Law’ topic, you should undertake the following activity. In doing so, you may find it helpful to conduct some proportionate research of the concepts that it involves.


Activity


Last week, Adolpho Green and Paul Green came to your offices seeking advice. Their aunt, Josephine, has recently passed away. Josephine’s will has appointed them as executors. They wish for an explanation of how Josephine’s house is to be dealt with. For the purposes of this activity, please assume that the date is 1 October. 


Summarise what is to happen to Josephine’s property in a client advice letter. 



             Copy of the will of Josephine Kettlewell 


Last will and testament  


I, Josephine Kettlewell, of 42 Pumpkin Lane, Greentown, GE12 5KK, hereby revoke all former Wills and Testamentary dispositions heretofore made by me and I declare this to be my last Will and Testament which I make the 20
th day of August 2016. 

  
	I wish to have a short service and be cremated.

	 I appoint my nephews, Adolpho Green and Paul Green, to be my Executors.

	 If my brother Ken Kettlewell survives me by 28 days I give my Executors my interest in any property (‘the Property’) which is my principal residence at the date of my death.



  
	3.1 My Executors shall hold the Property on trust to sell it (with power to postpone the sale without being liable for the loss) and to pay the income from it or from the property which currently represents it to my brother for his life.

	3.2 My brother (whether or not currently residing in it) shall:
	3.2.1 pay all of the outgoings in respect of the Property

	3.2.2 keep the Property in repair

	3.2.3 keep the Property insured comprehensively and to its full reinvestment value with the insurers approved by my Executors under a policy in their names and his at no cost to my Executors 







  	3.3. Subject to the reasonable compliance by my brother with the terms of clause 3.2 my Executors shall not (except with his written consent) take any steps to sell to obtain a sale of the Property or to disturb or restrict his occupation of it or to require it to be shared with anyone else or to obtain any rents or profits from it but my Executors shall join with him in selling it if he makes a written request to that effect.


  	3.4. Any money held by my Executors under this clause may be invested by them in or towards the provision of another residence for my brother. My estate shall be entitled to a beneficial interest in the substitute Property equal to the proportionate contribution made to the purchase price of the same by the proceeds of sale representing my interest in the property which has been sold. Thetrusts and provisions of this clause shall apply to the substitute Dwelling. If after the purchase of a substitute Dwelling there is surplus money, this is to be held on trust to pay an income for my brother for life, and thereafter to be distributed in the same manner as is provided in clause 3.6. 


  	3.5. My Trustees shall comply with any reasonable request made by my brother to exercise their powers in or towards the provision of another residence for him.


  	3.6.  On the death of Ken Kettlewell my Executors shall hold any property then the subject of this clause on trust as to:
	3.6.1. 50% for my son Matthew Kettlewell of 3 Pumpkin Close, Greentown, GE12 4FE, for their own absolute use and benefit

	3.6.2. 50% for my daughter Olivia Kettlewell of 3 Mango Avenue, Greentown, GE12 3LT, for their own absolute use and benefit






  	Provided always that if any of the beneficiaries named in clauses 3.6.1 or 3.6.2 shall predecease me leaving a child or children who shall survive me and attain the age of eighteen years such child or children shall take (equally between them if more than one) the share under my will to which their parent would have been entitled had such parent survived me.
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OEBPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));











