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The Revel Learning Experience

     
[image: A flowchart describing the learning design of Revel for Constitutional and Administrative Law]

 The first box at the top of the diagram has the text: Revel brings together reading, activities, assessment and application. The box below that states: Each chapter begins with an introduction and a list of learning objectives you will work towards. This points to three boxes. The first one is called Learning objective 1, which leads to Learning objective 2, 3, 4, etc., which leads to the final box called End of chapter test. Brackets around these four boxes explain that You will progress your learning by completing reading and activities throughout the chapter, exploring key concepts and applying your learning to specific situations. At the end of the chapter, you will check your understanding by answering a set of multiple choice questions. The next box explains that each chapter has: 'Apply the law' section - The brackets around this explain that you will find Apply the law questions at the end of each chapter. These questions will evaluate the concepts that you've learned.






             
Part 1 Foundations of the British system of constitutional and administrative law


  
	Introduction to constitutional and administrative law

	The characteristics of the constitution

	Fundamental constitutional doctrines

	Sources of constitutional and administrative law

	The European Union: British membership, institutions of government and sources of law





             
Chapter 1 Introduction to constitutional and administrative law


  Learning Objectives
 
 1.1 Define ‘a constitution’.


1.2 Explain the differences between ‘written’ and ‘unwritten’ constitutions.


1.3 Differentiate between constitutional law and administrative law.


1.4 Describe the institutions and terminology of the British constitution.


1.5 Explain the difference between central and local governments.


1.6 Contrast the process of devolution in Scotland, Wales and Northern Ireland.


1.7 Apply the law surrounding the basic understanding of the constitution and administration.

 
 
 
             Introduction to constitutional and administrative law: scenarios to consider


Think about these scenarios before revealing the answers.


Scenario 1


A friend comes to visit you from the USA and, as a gift, gives you a copy of the US constitution. They ask if they can see the constitution of the UK. What do you tell them?


Scenario 2


Prince Charles privately described the government’s policy of sending migrants to Rwanda as “appalling”, according to reports.


The heir to the throne is said to be particularly uncomfortable with the scheme as he believes the widely criticised policy will overshadow his upcoming visit to the country, where he will represent the Queen at the Commonwealth Heads of Government summit.


Charles was heard expressing opposition to home secretary Priti Patel’s plans several times in private, and was “more than disappointed”, a source told The Times and the Daily Mail.


“He said he thinks the government’s whole approach is appalling. It was clear he was not impressed with the government’s direction of travel,” the Times reported.


Clarence House did not deny this was the case, but said Charles would never seek to influence the running of government.


A spokesperson said: “We would not comment on supposed anonymous private conversations with the Prince of Wales, except to restate that he remains politically neutral. Matters of policy are decisions for government.”


The Prince of Wales’ alleged comments came as the High Court blocked a bid to stop the first flight of migrants to Rwanda.


(Source: 'Prince Charles condemned ‘appalling’ Rwanda deportation scheme, reports say', The Independent, June 11, 2022)


To what extent should the Prince of Wales, who is now King, be permitted to involve himself in government policy?


Scenario 3


A row erupted between the British and Scottish governments in 2023 over Scotland’s proposed reform of the Gender Recognition Act, to making it easier for people to legally change their gender.


For the first time, British Prime Minister Rishi Sunak will deploy section 35 of the Scotland Act 1998, to block legislation passed by the Scottish parliament from receiving royal assent and becoming law. This is because the Westminster government argues that the proposed Scottish legislation will conflict with the UK 2010 Equality Act Section 35 allows the British government to block Scottish parliamentary legislation becoming law for two reasons (the relevant clause in this case is in bold):


(a) which the secretary of state has reasonable grounds to believe would be incompatible with any international obligations or the interests of defence or national security, or


(b) which make modifications of the law as it applies to reserved matters and which the secretary of state has reasonable grounds to believe would have an adverse effect on the operation of the law as it applies to reserved matters,


In this case, it is the operation of equalities law — which remains a reserved competence of the UK government.


(Source: ‘Constitutional showdown looms over Scotland’s transgender bill’, Financial Times, January 16, 2023)


To what extent does this dispute undermine the concept of devolution and the power of the Scottish Parliament?


Now, move on to the first section of the chapter.



             1.1 What is a constitution?


LO 1.1 Define ‘a constitution’.


It is possible to interpret the term ‘a constitution’ in both an abstract and a physical sense.


 


In a purely abstract sense, a constitution consists of the rules for legal provisions (for example, conventions) and other practices which identify and explain what can be viewed as a ‘horizontal relationship’, as powers are apportioned between the various institutions of state, and a ‘vertical relationship’, governing how that state power is brought to bear on the individual citizen. As such, this includes matters such as:

  
	the institutions of state

	the nature, extent and distribution of powers within those institutions, including issues of accountability and the separation of powers

	the forms and procedures through which such powers should be exercised

	the relationship between the institutions of state and the individual citizen, often expressed in terms of a ‘Bill of Rights’



  


 


Examples


The first three Articles of the Constitution of the United States (1789) – the earliest and perhaps most revered of the modern world’s written constitutions – provide for and specify the respective roles and powers of the Congress (Art. I); the President (Art. II); and the Supreme Court (Art. III). The famous American Bill of Rights may be found in the same document in a series of later amendments to the original version written in 1787. Thus, Amendment I provides that ‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof, or abridging the freedom of speech, or of the press, or the right of people peacefully to assemble, and to petition the Government for a redress of grievances’.

  




             1.2 Written and unwritten constitutions


LO 1.2 Explain the differences between ‘written’ and ‘unwritten’ constitutions.



In the majority of nations, as in the United States, such constitutional principles have been set down or ‘codified’ into a single written document. The constitution may be said, therefore, to exist in a physical sense.
 

It is possible to go into a bookshop and buy a copy or to visit the museum or library where the original may be on display, albeit closely guarded. Many such constitutions are the result of revolution, where the people have risen up against what they perceive to be unjust rulers and overthrown them. This is significant, as such revolutions often produce a desire for more transparent and accountable government and a greater protection for individual rights. This can be seen in both the US and French constitutions.


This is not the case, however, in theUnited Kingdom.


Here the constitution has simply evolved and been added to by Acts of Parliament, judicial decisions and the growth of constitutional conventions and other political practices. The United Kingdom does not have a constitution, therefore, in the physical sense of a formal document in which all the fundamental rules relating to the process of government are articulated. For all practical purposes, however, it does possess a body of legal and other rules by which that process is regulated and does, therefore, have a ‘constitution’ in the abstract sense.


 


For details of constitutional conventions, see Chapter 3.

  




             The cultural dimension


Within the nation-state to which it applies, the constitution will usually be regarded as both the ultimate source of legitimacy and authority for the practice of government and as a framework for the application of that society’s political beliefs concerning how the process of government should be conducted and by whom. Thus, except in those circumstances where a particular form of government has been imposed by force, perhaps by some external authority, a society’s constitutional arrangements will, to a considerable extent, be a product of its political culture.


Thus, the constitution of the United Kingdom seeks to give expression and protection to many of the values and beliefs now generally associated with that form of government often referred to as liberal democracy.


 


The values of liberal democracy may be summarised as freedom of thought, expression, association and assembly, and a preference for limited representative and responsible government according to which those in power are answerable:

  
	in regular General Elections: to a fully enfranchised adult population.

	on a day-to-day basis to a Parliament or representative assembly freely created by that electorate.

	in matters of law and jurisdiction, to an independent system of courts.



  


It follows that the authority and status of a constitution may usually be understood as having cultural as well as legal foundations. Hence, in addition to the legal duty of allegiance which it may impose, the constitution will be something which also attracts considerable respect and loyalty in a more personal sense. This will be so because the people in a particular society may often regard the constitution, or at least its physical manifestations – for example, in the United Kingdom, the Monarch and Parliament – as part of their cultural heritage and identity.


Where it exists, this sense of cultural affinity with the nation’s constitutional arrangements will usually contribute to the general level of political stability and order. Perversely, however, this may make the constitution more difficult to change, at least in any abrupt or substantial way, as people tend to be more ‘comfortable’ with that with which they are familiar. This may help to explain, to some extent, the tensions experienced in the ‘Brexit’ debate, concerning the constitutional implications of greater European integration.



Given the usual close relationship between a constitution and the political culture which it mirrors, it is axiomatic that few constitutions are static or immutable.
 

As a society’s expectations and beliefs concerning the process of government evolve, so must its constitution respond and develop. Otherwise it atrophies and becomes increasingly irrelevant to prevailing social and political attitudes. This in turn may lead to dissension and conflict over the validity of the very arrangements through which such dissent is supposed to be channelled and resolved.



             1.3 Distinguishing between constitutional law and administrative law


LO 1.3 Differentiate between constitutional law and administrative law.


 


Constitutional law deals with the legal foundations of the institutional hierarchy through which the State is governed.

  


It concentrates in particular on the rules, both legal and conventional, which explain and regulate the composition, powers, immunities, procedures of, and relationships between, those institutions – hence, for example, the subject’s concern with the composition, workings and powers of Parliament, the legal authority and immunities of the Executive, and the balance of legal and political power between the two.


Constitutional law also seeks to delineate those individual rights which, according to cultural traditions, are the inalienable attributes of a genuinely free society and upon which the State should not transgress except where an overwhelming public interest so requires (for example, the defence of the realm). Such rights would include the freedom of the person (i.e. from arbitrary arrest and detention), freedom of association and assembly, and freedom of speech. These matters are now defined and set out in the Human Rights Act 1998.


 


Administrative law, on the other hand, directs greater attention to the control and regulation of government power by both public and private law and through the workings of the various extra-judicial appeals and complaints procedures created in recent times to supplement the judicial and political mechanisms for dealing with individual grievances against the State.

  


Central to the subject, therefore, is the process of judicial review, whereby alleged government excesses may be brought before the courts and condemned as abuses of power and of no legal effect. The subject also deals, inter alia, with the jurisdiction and workings of statutory tribunals and inquiries which deal largely with appeals against decisions made by central and local government officials, and with the activities of the increasing number of ‘ombudspersons’ or complaints commissioners dealing with allegations of ‘maladministration’ in the public services and the execution of public policy.


 


For the law and procedure of judicial review, see Chapter 10.

  




             1.4 The institutions and terminology of constitutional and administrative law


LO 1.4 Describe the institutions and terminology of the British constitution.


Not all of those who come to the study of constitutional and administrative law for the first time will be entirely familiar with its language and terminology. Thus, for example, difficulty may be found in giving exact definition to, and distinguishing between, such concepts as the Crown, the Monarch, the government, Parliament, etc. Such conceptual problems are understandable as not all of these are capable of being given entirely distinctive and particular meanings. It is hoped, however, that the text that follows will help to dispel some of these uncertainties and make for greater comprehension of the institutional context in which the subject operates.


A. The Monarch


 


This is the person who occupies the throne and who, by virtue of which, is recognised by law and tradition as Head of State.

  


For many years the right of succession to the throne currently was determined both by traditional hereditary principles (i.e. is reserved to the eldest male heir and, in the absence of which, to the eldest female) and by conditions laid down by Parliament in various enactments – principally the Act of Settlement 1700. This provided that in the absence of any issue by Queen Anne (1701–14), the right of succession should be confined to the Princess Sophia of Hanover ‘and the heirs of her body being protestants’. It was by virtue of this enactment that the first of the Hanoverian monarchs, George I (1714–27), succeeded to the throne after Queen Anne’s death.


 


The Succession to the Crown Act 2013 contained provisions seeking to bring to an end the rule giving precedence in the right of succession to the Monarch’s male heirs. The effect of the Act is that, henceforth, succession to the throne will depend on age and relationship to the sitting Monarch, without the reference to gender (s 1). Other major provisions of the Act are as follows:

  
	A person is not disqualified from succession to the throne as a result of marriage to a Roman Catholic (s 2).

	The Royal Marriages Act 1772, requiring the Monarch’s consent to the marriage of any person in the first six positions of the line of succession, is repealed.




The 2013 Act leaves in place the rule that succession to the throne is limited to confessing members of the Anglican Church (Act of Settlement 1700, s 3).

  


As Head of State, the executive, legislative and judicial functions of government are all performed in the Monarch’s name and by their appointees. The Prime Minister and other Members of the government are the King’s Ministers. Law is made by the King in Parliament, i.e. with the consent of the House of Commons, Lords and Monarch. The same law is administered in the Royal Courts of Justice by the King’s judges.


In this personal sense, it is still accepted that ‘the King can do no wrong’. Hence the Monarch may not be prosecuted for any criminal offence or sued for breach of any civil obligation.


 


More will be said about the constitutional role and status of the Monarch in Chapter 2.

  




             B. The Crown


As the following quotation explains, the term has been given various meanings.



The expression ‘the Crown’ may sometimes be used to designate His Majesty [HM] in a purely personal capacity. It may sometimes be used to designate His Majesty in His capacity as Head of the Commonwealth. It may sometimes be used to designate His Majesty in His capacity as the constitutional Monarch of the United Kingdom … The expression may sometimes be used in a somewhat broad sense in reference to the functions of government and the administration. It may sometimes be used in reference to the Rule of Law … The case for the prosecution is the case for the Crown.
 per Lord Diplock, Town Investments Ltd v Department of the Environment [1978] AC 359




HM, constitutional Monarch, Rule of Law


For all practical purposes, however, and in terms of everyday usage and understanding, it is the fourth of these meanings which should be preferred. Thus when ‘the Crown’ is spoken of in constitutional law, this is normally for the purpose of referring to all those institutions and, in particular, central government departments and those who work within them (civil or ‘Crown’ servants), who are responsible for managing public affairs at a national level.


 


Where … we are concerned with the legal nature of the exercise of executive powers of government, I believe that some of the more Athanasian-like features of the debate in your Lordships’ House could have been eliminated if instead of speaking of ‘the Crown’ we were to speak of the ‘government’ – a term appropriate to embrace both collectively and individually all the Ministers of the Crown and parliamentary secretaries under whose direction the administrative work of government is carried on by the civil servants employed in the various government departments … Execution of acts of government that are done by any of them are acts done by ‘the Crown’ in the fictional sense in which that expression is now used in English public law (ibid).

  


In this institutional rather than personal sense, the Crown is a ‘corporation sole’. This means that, unlike the Monarch, it has a definable legal capacity and may sue and be sued in the ordinary courts of law.


C. The Sovereign


The word ‘Sovereign’ is employed, generally, in one of two senses.

  
	First, it may be used as a synonym for the Monarch – i.e. the person who, in purely legal terms, is at the apex of the constitutional pyramid. In this sense the word denotes little in terms of legislative or actual political power, but much in terms of status and symbolism.

	Second, it is also frequently used to mean that which in terms of legal or political authority has no superior. Hence, in the United Kingdom, Parliament has long been regarded as the ‘sovereign’ law-making body – i.e. the law as made by Parliament prevails over all other legal rules whatever their source. In the political sense, however, it is often said that it is ‘the people’ who are sovereign, i.e. the legislative power of Parliament and the authority of the government is derived from the ‘will’ of the people as expressed through the ballot box.





             D. The State


English constitutional law contains no exact or fixed definition of the above term. Once again, therefore, a variety of meanings may be attributed to it.


It may be used, for example, to describe the geographical entity over which the institutions of government of a particular society exercise independent political authority. In this sense the State which is referred to as the United Kingdom would be said to consist of England, Wales, Scotland and Northern Ireland.


Alternatively, the word may be used to characterise the entire structure of institutions and organisations through which a particular society is regulated and protected.



The State is the whole organisation of the body politic for civil rule and government – the whole political organisation which is the basis of civil government. As such it certainly extends to local and … statutory-bodies in so far as they are exercising autonomous rule.
 per Lord Simon, D v National Society for Prevention of Cruelty to Children [1978] AC 171




E. The realm



The fact that the concept of the State does not have any great political or legal significance in the language of English constitutional law is largely due to historical factors and to the ancient nature of the institutions around which the constitution has developed.
 

Just as these have survived, so has the language of those earlier times in which such institutions were founded. Hence, according to what may be called the language of tradition, the territory over which the King (now the Crown in the form of the central government) exercised political power by right of succession and/or battle was properly referred to as ‘the realm’. In constitutional law, therefore, the term has a similar meaning to that of ‘the State’ when the latter is used to describe the area over which the government has authority.



             F. The government


This is yet another term capable of various meanings.


 


It may be used, for example, as a collective noun for all those who hold Ministerial office at any particular time.

  


These will all be persons with seats in the House of Commons (HC) or House of Lords (most in the Commons). The number of Ministers which any government may consist of is not fixed, but will usually be in the region of 100 to 130. These will range from the heads of major departments (‘Secretaries of State’), to second-rank Ministers, usually referred to as ‘Ministers of State’, down to the more junior Ministers with titles such as ‘Under Secretaries of State’ or ‘Parliamentary Secretaries’.


The ‘government’, in this sense, should not be confused with the political party which ‘won’ the last General Election and holds a majority of the seats in the House of Commons. Hence, after the 2019 General Election, the party ‘in power’ was the Conservatives with 365 MPs; 127 of these (including 16 Whips) given Ministerial office by the Prime Minister became members of the government. Those not chosen remained merely backbenchers of the parliamentary Conservative party. Thirty members of the Conservative parliamentary party with seats in the House of Lords were also given ministerial or government-related appointments: seven of these as government Whips in the House of Lords. This brought the total number of members of the government to 157.


 


The word ‘government’ is also sometimes given a more extensive meaning which includes all of those institutions and persons at a national level who are concerned with the making and execution of policy.

  


In this sense the term is not dissimilar to the institutional meaning of ‘the Crown’ and would encompass all those Ministers and civil servants who comprise the central administration.


 


Government also has a functional meaning in that it may be used to refer to the process through which the nation’s affairs are regulated and protected.

  


In this sense government means an activity rather than a particular combination of individuals or institutions.



             G. The Cabinet


 


This refers to that group of senior Ministers (usually 20 to 24) who meet weekly or twice weekly with the Prime Minister to determine government policy and action.

  


Most of these will be the heads of major government departments (for example, the Foreign Secretary, Chancellor of the Exchequer or Secretary of State for the Home Department). Others will have responsibility for a variety of activities which must be discharged effectively if the government is to survive and prosper. Hence the Cabinet will usually include Ministers with responsibility for managing government business in the House of Commons (Leader of the House of Commons) and in the House of Lords (Leader of the House of Lords). The Deputy Prime Minister and the Chief Secretary to the Treasury would also expect to be given Cabinet positions.


H. The Executive


 


This is a term used collectively to refer to all those institutions and persons concerned primarily with the implementation of law and policy.

  


Hence, all central and local government departments would generally be included as would the police and the armed forces. Precluded from the definition are all those engaged in making law as opposed to enforcing it. Hence it would be improper to regard Parliament or the judiciary as falling within the term’s usual meaning.



             I. The legislature


 


When the term is used in domestic constitutional and administrative law, normally it may be understood as referring to the Parliament.

  


For the purposes of enacting legislation, the Parliament of the United Kingdom consists of the House of Commons, the House of Lords and the Monarch. In common with many other countries, the UK has a ‘bicameral legislature’, being comprised of an ‘upper chamber’ (the House of Lords) and a ‘lower chamber’ (the House of Commons).


Not all law in the United Kingdom is made by Parliament. Many important legal rules are made by the judges and become part of the common law. Others are made by government Ministers and local authorities under powers Parliament has delegated to them (delegated or subordinate legislation). In the context of their law-making functions, neither the judges, Ministers nor local authorities should be understood as parts of the legislature.


J. The judiciary


 


Traditionally, in the United Kingdom, the term ‘judiciary’ was accepted as referring to all those employed to preside over a court of law at whatever level within the established legal system.

  


Currently, therefore, and according to this approach, the domestic judiciary would consist of: District Judges (County and Magistrates’ Courts), Circuit Judges (Crown Courts), High Court Judges, Lords Justices of Appeal (Court of Appeal), and the Justices of the Supreme Court.



Consequent, however, on the growth and proliferation of the modern system of administrative tribunals, and their increased importance in terms of the official process for the resolution of disputes, many would now probably regard the above definition as unduly restrictive.
 

It is likely, therefore, that many of those taking this approach would regard the judiciary as properly extending to those senior presiding officers and chairpersons operating professionally within the tribunal system. These would include the Senior President of Tribunals and the Presidents of the various Chambers within the Upper and First Tier tribunals. These are appointed from the ranks of existing High Court judges or through open selection by the Judicial Appointments Board.


 


For the current system of statutory tribunals and inquiries, see Chapter 10.

  




             1.5 Central and local government


LO 1.5 Explain the difference between central and local governments.


 


In the discussion, the term ‘Government’ has been used to refer to the Prime Minster and Ministers of the Cabinet, based in London. This is what is known as ‘Central Government’ in that it formulates and implements policies for the entire UK. However, there is also a system of regional authorities, metropolitan, district and county councils which exercise some powers over specific boroughs and are collectively known as ‘local government’.

  


A. Relationship with central government



Local government in England and Wales is the responsibility of the elected councils which direct the affairs of the various county, district and ‘unitary’ authorities in their provision of essential public services.
 

Local government, councils


Such authorities are created by and receive their powers from Acts of Parliament. The employees of local authorities are paid out of local funds and are not civil or crown servants.


Local authorities are funded by local taxation (‘council tax’), government grants and through borrowing. In strict constitutional terms, such authorities are not under the direct control of central government. The latter does, however, exercise considerable influence over local government affairs through various statutory procedures, including the inspection of local government services, the requirements for Ministerial consent prior to the implementation of certain decisions (for example, the application of a compulsory purchase order or the closure of a school), the issuing of directions to authorities not fulfilling their statutory obligations and the power to assume responsibility for certain local government functions should an authority be found to be ‘in default’ (see Education Act 1944, s 199). The central government may also seek to exert its will through its control of Treasury grants to local authorities and its ultimate, albeit seldom used, power to withhold moneys where dissatisfied by the standards of service provided by a particular authority.



             B. Structure



To a considerable extent, the structure of local government in England and Wales remains based on the reforms introduced in 1974 by the Local Government Act 1972.
 

Outside the large conurbations these produced a simplified two-tier system with responsibility for the provision of services being divided between 47 County Councils and 333 District Councils. County Councils were given overall responsibility for such services as education, policing, planning, highways and personal social services. District Councils were to provide certain services in their own right (for example, housing, public health, parks and cemeteries) with others being provided in partnership with and subject to the overall policy direction of the counties (for example, local planning). The six major urban areas other than London (Manchester, Merseyside, West Yorkshire, South Yorkshire, West Midlands, Tyne and Wear) were put under the control of new Metropolitan County Councils, working again on a two-tier system with Metropolitan District Councils. This was modelled to a considerable extent on the system of local government for London introduced by the Local Government Act 1963 which created the Greater London Council (the ‘GLC’) and 32 London Borough Councils. This system of ‘big city’ government continued until 1986 when the GLC and the Metropolitan County Councils were dissolved, and their functions largely devolved to the Metropolitan Districts which remained in existence (Local Government Act 1985). Where this was not feasible for strategic reasons, such as in the case of the police, functions were devolved to joint committees consisting of councillors from the related Metropolitan Districts.


The system so prevailed until the passage of the Local Government Act 1992. This established a Local Government Commission for England and Wales to review existing boundaries and structures and gave the Secretary of State power by order made under section 17 of the Act to implement the Commission’s recommendations. The functions of the Local Government Commission were passed to the Electoral Commission by the Political Parties, Elections and Referendums Act 2000.


The current procedure for making local government boundary changes is contained in the Local Government and Public Investment in Health Act 2007. This increased the power of the Minister and allows him or her to invite or direct local authorities to submit boundary reform proposals and to order the implementation of these with or without the advice of the Electoral Commission acting through its Boundary Committee.


The principal change to the structure of local government effected under these powers has been the creation, in parts of the country, of single tier or ‘unitary’ authorities, each providing the full range of local government services. Where this has been done, single tier or unitary authorities have replaced the two-tier system of local administration in which, as explained above, services were shared between county and local district authorities.



As of January 2019, there were 406 local authorities in the United Kingdom. These consisted of 26 county councils and 192 county district councils, 55 English unitary authorities, 36 metropolitan boroughs, and 32 London boroughs. Scotland and Wales had 32 and 22 unitary authorities, respectively. Northern Ireland has eleven district councils.
 


             C. Local government in London


 


Local government in London is founded currently on the Greater London Authority Act 1999. The system was approved in a referendum of London elections in May 1998.

  


The Act established the Greater London Authority with a separately elected Mayor and Assembly, each to serve for four years. The Mayor has responsibility for, inter alia, transport, planning, the environment, setting the Authority’s budget and the approval of economic development and cultural strategies. Election is by simple majority where there are only two candidates or by the additional member system where three or more compete.


The Mayor is accountable to the Assembly, which may override his/her decisions by a majority of two-thirds or more of its total membership.


The Assembly consists of 25 members. Fourteen are elected from the London constituencies and eleven by the electorate of London as a whole. Voters have two votes – a constituency vote and a London vote. The latter may be cast for an individual London candidate or for a party list. Constituency members are returned by the simple majority system. London members are elected by the De Hondt formula (see Greater London Authority Bill, Explanatory Notes, Paras 48–53).


Outside the Greater London area, a framework for the discharge of local executive functions through elected mayors or other forms of local executives was introduced by the Local Government Act 2000. The Act required local authorities to draw up proposals for the adoption of one of the following options:

  
	a directly elected mayor who appoints two or more councillors, up to a maximum of ten, to the Executive (a ‘mayor and cabinet executive’)

	a councillor elected by the authority (the ‘Executive leader’) and two or more councillors (a ‘leader and cabinet executive’)

	an elected mayor and an officer of the authority (a ‘mayor and council manager executive’)

	option (c) was later removed by the Local Government and Public Investment in Health Act 2007, section 62.




An executive headed by a directly elected mayor may not be established unless this is the will of the local electorate expressed in a referendum. Such a referendum should be held where:

  
	an authority’s proposal included a directly elected mayor

	five per cent or more of the council’s electorate have petitioned for a directly elected mayor

	the Secretary of State requires an authority to hold a referendum on any of the forms of executives available under the Act.




The purpose of the 2000 Act was to introduce a new system of decision-making into local government. This involves a distinct separation of personnel between those responsible for the formulation and implementation of policy and those engaged in the scrutiny of it.


Prior to the Act and since the inception of elected local government in the nineteenth century, local administration was the responsibility of committees of councillors (for example, education committees, social services committees), either making decisions or submitting recommendations to the full council. This system is now perceived to be out of date. Under the new system an authority’s policy framework and general budget proposals will be drawn up by the local Executive and put before the full council for approval. It is claimed that this will lead to greater efficiency, transparency and accountability.



             1.6 The geography of the UK constitution


LO 1.6 Contrast the process of devolution in Scotland, Wales and Northern Ireland.


 


The constitutional principles explained in the text that follows are those applicable to the geographical and political entity known as the United Kingdom. This consists of:

  
	England and Wales

	Scotland

	Northern Ireland




Although Wales, Scotland and Northern Ireland remain part of the UK, the political process of ‘devolution’ seeks to grant a degree of autonomy to each, whilst leaving overall power to Westminster. The precise nature of the relationship differs between Wales, Scotland and Northern Ireland, with each given the power to legislate in certain ‘devolved matters’. By contrast ‘reserved matters’ remain with the Central Government and the Westminster Parliament.

  


A. Wales


From the time of the military defeat of the Welsh prince Llywelyn in 1282, English monarchs claimed political authority over Wales by right of battle. Initially, however, the Welsh retained their own language, laws and customs.



By Act of Parliament in 1536 England and Wales were united into a single kingdom with English as the common and official language. In 1543, the English common law was extended to Wales.
 

Thereafter, England and Wales existed as a single political and administrative unit.


 


For the creation of the modern Welsh Assembly and system of government, see Chapter 2.

  


B. Scotland and the formation of Great Britain


At the time of the English and Welsh union, Scotland was a separate and independent ‘state’ with its own monarchy, Parliament, and administrative and legal systems.


In 1603, Elizabeth I, the last of the Tudors and one of England’s most renowned monarchs, died without issue. With her prior agreement, the throne of England descended to James VI of Scotland. He became James I of England by right of succession owing to his direct descent from Henry VII, who was his grandfather. However, Scotland retained its existing Parliament and systems of law and government. In strict constitutional terms, therefore, the Kingdom of England and Wales and the Kingdom of Scotland remained as separate political and administrative entities but with a shared monarchy.


 


For the constitutional status of the Acts of Union, see Chapter 2.

  



Genuine political union between the two kingdoms did not occur until 1707. In that year, Acts of Union were passed by both the English and Scottish Parliaments. Thus, a single unified Parliament was created with authority over what was to be known thereafter as the Kingdom of Great Britain.
 

Great Britain


 


A referendum on the future constitutional and political status of Scotland was conducted on 18 September 2014. The question put to the Scottish electorate was: 


Should Scotland become an independent country?


 In a turnout of 84.59 per cent the votes cast were as follows:

  
	Yes: 46.7 per cent

	No: 53.3 per cent.



  


 


For the creation of the Scottish Parliament and system of government, see Chapter 2.

  




             C. Ireland and the formation of the United Kingdom



The troubled political relationship between England and Ireland dates back to the twelfth century when English intrusion into Irish affairs, and attempts to exert political influence there, began.
 

Initially, however, and despite the claim by Henry II (1154–89) and his successors to be ‘Lords of Ireland’, effective English government was largely confined to ‘the pale’, a strip of territory along Ireland’s eastern seaboard that was most easily accessible from ‘the mainland’.



Genuine military subjugation of Ireland was not effected until the end of the sixteenth century.
 

This followed Henry VIII’s decree in 1541 that he and his successors would be recognised, not simply in name, but in political fact, as Kings of Ireland. Throughout the century that followed, therefore, each king occupied three separate thrones – those of England and Wales, Scotland, and Ireland. Ireland was allowed to retain its own Parliament and a limited measure of political autonomy. Roman Catholics and Protestant dissenters (i.e. the majority of the population) were, however, entirely excluded from the processes of government.



Political domination of Ireland was finally placed on a formal legal and institutional basis in 1800.
 

In that year, following the precedent set in 1707, Acts of Union were passed by the Irish Parliament and by the Parliament of Great Britain. Thus, the United Kingdom of Great Britain and Ireland was created. The Irish Parliament in Dublin was thereby extinguished. Thereafter, legislative authority in Ireland was to be exercised by the Parliament of the United Kingdom at Westminster to which Ireland would send its elected representatives.



Ireland in its entirety remained within the United Kingdom until the Irish Free State (Agreement) Act 1922.
 

The Act gave effect to the political agreement (the ‘Treaty’) reached by nationalist leaders and the British government following ‘the Troubles’ or Irish War of Independence 1919–21. The Free State consisted of twenty-six of the thirty-two counties of Ireland. It was deemed to be a self-governing dominion within the British Empire and given status similar to that of Canada, Australia and New Zealand. The Monarch continued to be recognised as titular head of state with his/her functions being performed by a Governor-General. In 1948 the new Irish State declared itself a Republic. Thereafter, the position of head of state was filled by an elected President. All formal constitutional links with the United Kingdom were thus severed.


The six northern counties of Ireland excluded from the Free State in 1922 remained within the United Kingdom. Under the terms of the Government of Ireland Act 1920, Northern Ireland was to have its own government and Parliament with authority over domestic affairs but subject at all times to the ‘supreme authority of the Parliament of the United Kingdom’ (s 75). Excluded from the legislative and executive jurisdiction of the institutions thus created were, inter alia, all matters relating to defence, foreign affairs and the armed forces.



The experiment with self-government in Northern Ireland did not prove entirely successful.
 

Due to the religious and political composition of the province’s population, the institutions of government were at all times in the control of the Unionist party, supported by its largely protestant electorate. Those of different political persuasions were thus doomed to permanent opposition and exclusion from the process of government. This was one of the reasons for the political discontent, and eventual disorder, which broke out in the late 1960s.


As the violence escalated, and increasing numbers of British military personnel were committed to the province, it was decided that the Northern Ireland government and Parliament should be abolished and that, henceforth, all matters concerning Northern Ireland should be determined by the central government in London (‘direct rule’). This was effected by the Northern Ireland Constitution Act 1973.


 


For more detail concerning the creation of the Northern Ireland Assembly and system of government, see Chapter 2.

  



After that time a number of attempts were made to restore to the province a measure of self-government.
 

The latest of these was concluded in April 1998 by the Irish and UK governments and by the representatives of the rival political and paramilitary factions. It provided for an Assembly of 108 (reduced to 90 from 2017) members elected by proportional representation. From this is drawn a ‘government’ headed by a First Minister and Deputy First Minister, with ten other Ministers consisting of representatives from all the main political groups. The membership of the committees through which the Assembly operates is in numerical proportion to the elected representation of the parties on the floor of the Assembly. The Assembly has legislative authority in certain devolved matters. Voting is ‘weighted’ so that a measure of cross-party support will be needed before any proposal may be enacted.


 


For more on the Assembly, see Chapter 2.

  


In consultation and agreement with the government of the Irish Republic, the Assembly is charged to establish areas in which common policies or cooperation may be developed and, where appropriate, administered by bodies representing both the northern and southern governments. Ministers from the Assembly and the Irish government also meet regularly in a North–South Ministerial Council ‘to develop … cooperation and action within the island of Ireland … on matters of mutual interest within the competence of the Administrations North and South’. Matters of common concern are also discussed in a larger British–Irish Council consisting of representatives from the Assembly, the British and Irish governments, and the Parliaments of Scotland, Wales, the Isle of Man and the Channel Islands.



             1.7 Applying the law


LO 1.7 Apply the law surrounding the basic understanding of the constitution and administration.


Problem scenario


You have been asked by your employer to represent the company at a meeting with potential investors from the USA. After the meeting, the conversation turns to the differences between the two countries. You are asked a number of questions about how the UK ‘works’.


Think about these questions.

  
	‘You still have a King so he could make pretty much any law he wanted, right?’

	‘The US constitution would prevent the President from banning guns. Your constitution would do the same, wouldn’t it?’

	‘So Wales, Scotland and Northern Ireland just do as the Westminster parliament tells them?’

	‘Can UK citizens take the Government to court if they make decisions wrongly?’

	‘So, are your county councils just like the individual States in the USA?’





             Summary


This chapter

  
	introduces the reader to the meaning of the term ‘a constitution’, the language and terminology of the British constitution and of constitutional and administrative law.

	provides a basic explanation of the history and development of the United Kingdom as a single entity.

	identifies the principal institutions and procedures through which the process of government is conducted at national and local level, including the effects of the process of devolution.





             Further reading

  
	Bradley and Ewing (2014) Constitutional and Administrative Law (16th edn), London: Pearson.

	 Hood Phillips and Jackson (2001) Constitutional and Administrative Law (8th edn), London: Sweet & Maxwell. 

	 Hood Phillips and Jackson (2001) Constitutional and Administrative Law (8th edn), London: Sweet & Maxwell. 





             
Chapter 2 The characteristics of the constitution


  Learning Objectives
 
 2.1 Identify the reasons why the British constitution has remained unwritten and the perceived benefits and disadvantages of unwritten constitutions.


2.2 Outline the constitutional role of the Monarch.


2.3 Differentiate between ‘unitary’ and ‘federal’ constitutions in the context of the devolution of governmental powers to, Scotland and Wales and Northern Ireland.


2.4 Recognise the concept of ‘representative democracy’ and its role in the constitution of the UK.


2.5 Applying the law around the characteristics of the constitution.

 
 
 
             Introduction to the characteristics of the constitution


It is helpful to begin any examination of the constitutional law of the United Kingdom with a general survey of the various principles and institutions of which the constitution itself is composed. This contributes to an understanding of how the various features relate to each other in a functional sense and how they operate collectively to achieve, however imperfectly, the liberal democratic objectives which underpin the present constitutional arrangement.



             The characteristics of the constitution: scenarios to consider


Think about these scenarios before revealing the answers.


Scenario 1


When the UK Supreme Court declared Boris Johnson’s suspension of parliament unlawful, most politicians agreed it was a big blow to the UK prime minister.


But for many lawyers, the unanimous judgment by the court’s 11 justices on Tuesday is of much more lasting constitutional significance because it reinforces the power of parliament in the face of an often powerful governing executive.


Unlike many other democratic countries, Britain has an unwritten constitution: there is no single legal document which defines the laws on how the state works. Power has for centuries been carefully balanced between three institutions: parliament, the executive (or government), and the courts.


“The Supreme Court has looked over the edge and pondered what our constitution might look like if we have players who don’t play by the rules.”- Catherine Barnard


However, Professor Barnard said that in Britain’s crisis over Brexit, that triangular relationship has become unbalanced.


“Parliament hasn’t functioned effectively because the government hasn’t got a majority and the opposition is so divided,” she said. “The executive, meanwhile, has a very aggressive agenda because of its ambitions for Brexit.”


As a result, in the view of Prof Barnard and other lawyers, the Supreme Court has been forced to intervene to reassert the traditional balance of power within the UK that has always been in parliament’s favour.


“The Supreme Court has declared that parliament is the senior partner in the relationship and that the governing executive is the junior partner,” says Professor Vernon Bogdanor, a constitutional historian. “What the Supreme Court has done is to reaffirm the established principle of the sovereignty of parliament.”


(Source: 'Parliament the winner in prorogation case, say lawyers', Financial Times, September 25, 2019)


What does this situation tell us about the relationship between the Government, Parliament, the courts and the Monarch?


Scenario 2


In February 2022, Democratic Unionist party leader Jeffrey Donaldson pulled out as the region’s first minister, in a row over post-Brexit trading arrangements. Since then, London, Dublin and all the other political parties have exhorted Donaldson to get the executive back up and running. He has refused.


The UK government is still hoping the DUP will soon articulate precisely what it wants in order to go back in.


Addressing a Westminster committee, former DUP first minister Arlene Foster gave short shrift to Ireland having changed its constitution to sacrifice its territorial claim to Northern Ireland, saying “for a lot of unionists, including myself, it was an illegal claim . . . it shouldn’t have been there to start with…”


Meanwhile, the issue of dealing with the legacy of Northern Ireland’s past has also been making waves. The Council of Europe’s Committee of Ministers this week took London to task, noting “with serious concern the absence of tangible progress”


(Source: 'Northern Ireland’s governance freeze shows signs of thawing Stormont — cracks in the ice?', Financial Times, June 9, 2023)


To what extent can the ramifications of Brexit be seen to have reignited the historical divisions in Northern Ireland?


Scenario 3


As Prince of Wales, Charles was known for his interventions on political life on everything from the environment to GM crops, raising concerns that this would continue when he became monarch.


Speaking in 2018, when asked about his meddling he told a BBC documentary: “No, it won’t […]. I’m not that stupid. I do realise that it is a separate exercise being sovereign. So, of course I understand entirely how that should operate.”


Charles’s senior aide at the time, principal private secretary William Nye, came to his defence, saying Charles understood “the necessary and proper limitations” on the role of a constitutional monarch. As head of state, Charles is a non-political figurehead and must remain strictly neutral.


Royal advisers may have attempted to curb his controversial views in the past, but the prince often hit the headlines, particularly over his lobbying of ministers. 


(Source: ‘King Charles' blunt reply to being asked about 'meddling' when he's on the throne’, Mirror, September 9, 2022)


Given the status of the Monarch under the UK constitution, is it legitimate for the King to seek to act in this way?


Now, move on to the first section of the chapter.



             2.1 The unwritten constitution


LO 2.1 Identify the reasons why the British constitution has remained unwritten and the perceived benefits and disadvantages of unwritten constitutions.


A. Rules of the British constitution


Meaning


Although many of the rules of the British constitution may be found in written sources, such as statutes, law reports and parliamentary enactments, it remains true to say that no comprehensive attempt has ever been made to collect and codify these into a single defining document. As has been the case for centuries, therefore, the constitution’s principal contents may still be traced to what may sometimes seem to be written sources, such as judicial decisions, Acts of Parliament and unwritten sources, such as the Royal prerogative and established political practices (conventions). It is in this sense, therefore, that the constitution may be defined as ‘unwritten’. 


General awareness of the constitution’s comparatively disparate nature should not be allowed, however, to obscure the efforts made in recent times to consolidate or ‘tidy up’ those elements perceived to be particularly lacking in clarity.


 


Hence, for example, by the end of the twentieth century much of the law relating to the relationship between the individual and State in matters pertaining to personal liberty had been cast into statutory form by a series of key enactments, including the Obscene Publications Act 1959, the Police and Criminal Evidence Act 1984 (PACE), the Public Order Act 1986, the Official Secrets Act 1989, the Criminal Justice and Public Order Act 1994, the Human Rights Act 1998 (HRA), the Regulation of Investigatory Powers Act 2000 (RIPA), the Terrorism Acts 2000, 2006, 2011 and 2015, the Serious and Organised Crime and Police Act 2005 and the Investigatory Powers Act 2017. 

  


 


For more on the Constitutional Reform Act 2005, see Chapter 3.

  


Also of significance in this context is the



Constitutional Reform Act 2005
 

,which has cast into statutory form a number of important rules relating to the doctrine of the separation of powers and the independence of the judiciary.


As will be shown, this process is entirely in keeping with the shift from absolute Monarchy to Parliamentary democracy, with its emphasis on law by statute as a reflection of the will of the elected parliament. This finds expression in the ‘doctrine of parliamentary sovereignty’ discussed in the next chapter.


Reasons for retaining an unwritten constitution


Very few other states in the world (Israel, Saudi Arabia and New Zealand) have constitutions which may be described as unwritten. The reasons typically advanced for survival of such in the United Kingdom usually relate to the degree of political continuity evident in the ­development of the State and consist of a mixture of historical, social and cultural factors – all of which have combined to avoid the sort of cathartic political events (for example, defeat in war or revolution) which, in many other countries, have led to the ­replacement of a pre-existing constitutional order with a more transparent and enforceable written system of rules and protections.



             Historical considerations


The ‘mainland’ of England was last invaded successfully in 1066 (the Norman Conquest). This can be explained, to some extent, by the country’s geographical position and separation from Europe by the English Channel – a physical feature which has played no small part in maintaining the nation’s political integrity. The last actual ‘invasion’ took place in 1745 when the Scottish Jacobite army led by the ‘Young Pretender’, Charles Stuart (grandson of James II), penetrated as far south as Derby. Subsequently, foreign troops entered the United Kingdom for belligerent purposes in 1798 when French troops landed on the West Coast of Ireland to assist the rebellion there, and in 1940 when German forces occupied the Channel Islands.



English history could not, of course, be described as a complete continuum of peace and tranquillity.
 

The seventeenth century, in particular, was a period of great constitutional crisis and witnessed two major rebellions or Civil Wars, both of which led to the demise of individual monarchs. Neither conflict, however, led to the adoption of a permanent written constitution in the modern sense. Indeed, many of the great doctrines and conceptions of the attributes of civil government, including notions of representation, freedom and equality which were to spur the American and French revolutions of the late eighteenth century, and to which their constitutions sought to give expression, had not yet been articulated. 



The English Civil Wars did, however, directly lead to the creation of the most significant statutory elements of the post-revolutionary constitutional settlement, viz. the Bill of Rights 1689 which sought to regulate the relationship between the Crown and Parliament, and the Act of Settlement 1700 which sought to regulate the relationship between the Crown and Parliament.
 

These remain fundamental elements of the modern constitution and give practical effect to the principles of parliamentary sovereignty and constitutional monarchy.


Towards the end of the eighteenth century relative economic prosperity and the very real threat of invasion by France combined to reduce the potentially destabilising influences of the American and French revolutions. As the nineteenth century dawned and the social and economic deprivations of the Industrial Revolution produced conditions ripe for political disorder, the established order was initially maintained by a policy of oppression. From the 1830s onwards, however, a sufficient blend of self-interest and enlightenment amongst the landed and industrial establishment combined to facilitate the type of moderate political and social reforms necessary to ensure uninterrupted economic development within the established legal and constitutional arrangements. This pragmatic and expedient attitude, sometimes referred to as the philosophy of reform to preserve, helped to avoid duplication of the revolutionary crises encountered by more intransigent regimes elsewhere in Europe.



Prominent amongst these nineteenth-century reforms were the Representation of the People Acts 1832, 1867 and 1884, which enfranchised the male rate-paying population, the repeal of the Combination Acts which prohibited trade unions, and the various social and economic measures, including Public Health, Local Government and Factories legislation which attempted to introduce some minimum standards in terms of health, sanitation and working conditions.
 

During the ensuing years the United Kingdom has survived two World Wars and serious domestic industrial unrest (including the General Strike in 1926, the depression of the 1930s, the Miners’ Strikes of 1974 and 1984 and the ‘Poll Tax’ riots of the early 1990s), but without significant constitutional disruption or rearrangement. Where changes to the relationships and the distribution of power between the institutions of government have occurred, this has been achieved by modifications of the relevant conventional and legal rules (for example, the removal of the House of Lords’ legislative veto by the Parliament Acts 1911 and 1949), thereby allowing the traditional framework to remain in place.


It is, of course, implicit in the above that not all the nations of the world have enjoyed an equally uninterrupted process of political development. Thus, in many countries, older systems of government have been abandoned after wars, revolutions or decolonialisation. These have then been replaced by government according to the political principles of whichever force – external or internal, popular or sectional – has been able to exert its will. In such circumstances it has seldom been possible for the new regime simply to wait for the appropriate rules and institutions of government to evolve. In order to avoid the danger of continued instability and insecurity these have been created, and given the requisite degree of legal authority to ensure peace, order and the continuity of the new system. In the vast majority of cases this has been done through the adoption of a written constitution.


 


Example


Examples of the institution of written constitutions in recent history in circumstances similar to those described would include that of the Federal Republic of Germany which came into effect in 1949 and recreated the German state after the fall of the Third Reich in 1945, and the constitutions devised for the various elements of the former Yugoslavia and for the states of Eastern Europe following the breaking up of the Soviet Union. It is also interesting and perhaps paradoxical to note that the government and Parliament of the United Kingdom were responsible for the formulation of a number of written constitutions, particularly in the 1960s, given to ex-colonial territories as part of their grants of independence (see, for example, the Independence Acts of Nigeria, Kenya and Malawi, 1960, 1963 and 1964 respectively).

  




             Social and cultural factors


The relatively stable conditions in which the United Kingdom’s unwritten constitution has developed are not something which can be explained, however, purely by reference to defining historical events or the lack of them. Social and cultural attributes have also had considerable influence in reducing the likelihood of political tensions. The dominant English society, it has been said, until recent times at least, displayed a marked degree of homogeneity, particularly in the racial and religious senses. Such significant differences as existed tended to be confined to the geographical margins, i.e. to those places (sometimes referred to as the ‘Celtic Twilight’) to which English influence was extended in order to create the wider political community known as the United Kingdom.


Attention has also been drawn to the contribution of some of the innate cultural preferences which, it has been claimed, for so long typified the attitude of the indigenous majority in political matters. These would include:

  
	a considerable level of agreement concerning the role of government and a reluctance to allow political partisanship to interfere with personal relationships

	a general tendency to favour gradual development and moderate change with a correlative suspicion of ideological or ‘quick fix’ solutions

	a high level of deference towards those responsible for the nation’s affairs, and a related respect for authority and its political symbols, e.g. the monarchy, which in turn has encouraged a greater sense of national identity and loyalty




The certainty of some of these culture assumptions is, of course, now under question. Racial and religious homogeneity has been affected by post-war immigration from British Commonwealth and former colonial territories. Trust in the political élite and even in the monarchy has been diminished by scandals, sleaze and exposés by an aggressive media which now operates 24 hours a day, with an insatiable appetite for ‘content’.



Political deference also appeared to have been dealt a possibly fatal blow by the result of the EU referendum in 2016.
 

The parliamentary and party system is perceived by some as having ‘failed to deliver’, and being ‘out of touch’ particularly in social, economic and environmental terms. Individual ‘cause’ groups have increased in popularity at the expense of the established political parties. This has been facilitated in large part by the expansion of the internet and social media which not only makes it more difficult for the State to suppress politically embarrassing events, but also enables individuals to associate more effectively to form highly organised pressure groups. Also, in common with many other nations, the UK has seen a rise in nationalism, which has further contributed to a widespread sense of uncertainty and tension within society.



All of this could, of course, be understood as demonstrating nothing more than the fact that a society’s political culture is inevitably in a constant state of change and evolution.
 

This might be to understate, however, the pressures to which the United Kingdom’s constitution is currently exposed. Perhaps all that can be said at present is that, although there is no clearly articulated popular campaign for a radical constitutional reform programme beyond that pursued by the post-1997 Labour government, signs of dissatisfaction with the workings of the established political and constitutional order are becoming increasingly apparent. These would include:

  
	low election ‘turnouts’ in recent general elections – 2005, 61.4 per cent; 2010, 61.1 per cent; 2015, 66.1 per cent and 2019 67.3 per cent (this can be contrasted with the 72.2 per cent turnout for the 2016 Brexit referendum)

	loss of confidence in the traditional ‘two party’ system – for example, 12.6 per cent of the national vote for the United Kingdom Independence Party in the 2015 General Election (although much of this support evaporated after the ‘Brexit referendum’, which was the Party’s main electoral platform

	the movement for Scottish independence and the possible break-up of the United Kingdom

	high profile protests, such as the ‘Just Stop Oil’ and ‘Extinction Rebellion’ movements

	the increasing political influence of individual campaigners, such as Greta Thunberg and celebrities such as Gary Lineker, who are outside the mainstream political system.





             Flexibility


Meaning


There are three principal ways in which the British constitution may be changed:

  
	by legislation enacted according to normal parliamentary procedure

	by judicial decisions

	by a change in existing conventional practices.




It follows that the constitution has no entrenched provisions, i.e. fundamental or basic laws which cannot be altered except in accordance with a special legislative procedure and/or approval in a referendum. This is entirely in keeping with the doctrine of Parliamentary sovereignty, which is one of the key constitutional doctrines.


Entrenchment


 


Examples of this way of protecting constitutional principles and protections may be found in many of the world’s leading liberal democratic constitutions. In the United States the requirement is that any amendment must be approved by majorities of two-thirds in both Houses of Congress and by the legislatures of ‘three fourths of the several states’ (Art. V). Entrenchment is also commonplace in the constitutions of Europe. The French prescription is for amendments to be passed by both Houses of Parliament (National Assembly and Senate) supported by a referendum. Alternatively, amendments may be made by Parliament, without a referendum, providing these receive the support of three-fifths of the votes cast (Art. 89).

  


The purpose of such entrenchment is to protect key provisions (for example, those relating to basic civil liberties) from the passing whims and caprice of those who may hold political office from time to time. The degree of flexibility of written constitutions will therefore depend, to a considerable extent, on the method of entrenchment, if any, which is used. Hence, it is perfectly possible for a written constitution to have no entrenched provisions whatsoever and be subject, therefore, to amendment by ordinary legislative process or, at the other extreme, to contain clauses which are to be regarded as immutable (for example, the basic human rights requirements of the 1949 German Constitution).



             Evolution


In the absence of such restraining procedures, it is clear that the British constitution may be changed relatively easily and quickly and may be described, therefore, as having a greater degree of flexibility than many of its written counterparts. This ready susceptibility to change has, however, been both praised and criticised.



Hence, those supportive of the existing model have tended to emphasise the way in which the constitution has been able both to adapt to changing times and expectations about the practice of government and, on occasions, to respond to the needs of the moment; as in 1975 when the Labour Prime Minister, Harold Wilson, suspended the convention of collective ministerial responsibility to enable Ministers to speak freely on the referendum concerning British membership of the European Community – an approach repeated by the Conservative premier David Cameron prior to the 2016 referendum on the same matter.
 

Harold Wilson, collective ministerial responsibility


More sceptical opinions have suggested, however, that unqualified assertions of the benefits of flexibility could be based on the possibly dubious assumption that governments can be trusted not to use their political control of Parliament (through their majority in the House of Commons) to impose constitutional change purely for reasons of political expediency or ephemeral ideology.


Much depends, therefore, on the view that is taken of the effectiveness of the domestic democratic process to deter politicians from unwarranted interference with the constitution’s primary rules, i.e. those which underpin contemporary political values and those ‘constituent’ enactments which brought the State into existence; for example, the Bill of Rights 1689, the Act of Settlement 1700 and the Acts of Union 1707. At present the assumption appears to be that those tempted to ‘meddle’ with these crucial provisions do so in the knowledge that this may excite the type of widespread and sustained opposition which is impossible to either ignore or overcome.


The ideal


All constitutions do, of course, need to be changed from time to time. If they are not, they atrophy and become irrelevant to the needs of the times. Radical alterations may then be occasioned by political tensions. The ideal appears to be, therefore, a constitutional arrangement which avoids



‘the Scylla of total rigidity and the Charybidis of total flexibility’.
 Calvert, An Introduction to British Constitutional Law, 1985




Some constitutions, as illustrated, seek this through formal restraints. The British preference is for reliance more on informal political and cultural pressures. What really matters, however, is whether the correct balance is struck and that required constitutional change is able to take place within a framework which provides sufficient protection for those fundamentals which retain their functional and ideological validity.



             2.2 Constitutional monarchy


LO 2.2 Outline the constitutional role of the Monarch.


A. Definition and general characteristics


Western Europe has eight surviving monarchies, all of which qualify to be regarded as constitutional monarchies.



The most essential attribute of a constitutional monarchy is that it exercises its power and authority subject to the demands of the State’s law and constitution, whether written or unwritten.
 

In the constitutional dimension of the United Kingdom this means according to the will of Parliament.


Other general attributes of the role and purpose of a constitutional monarch would be:

  
	to personify the nation as a whole

	to personify the constitutional authority of the State

	to act as the ultimate guardian and guarantor of the constitution and constitutional behaviour

	to represent the primacy of the constitution over political ideology, and the passing whims of party politics

	to reflect the shared history, traditions, values and aspirations of the people over which the State claims authority

	to provide a practical ‘a-political’ means of resolving any constitutional dilemma or deadlock (see ‘Constitutional crises and royal discretion’)

	to act as the secular head of the State’s national religion.




In the British context this means that the monarchy accepts the limitations imposed upon it by statute, convention and the common law. It presupposes, therefore, a monarchy which retains its status and symbolic importance, but which is no longer directly involved in the political process.


B. Evolution


It was not always thus. English monarchs were once very much involved in the practicalities of government. Even after the events of 1689 had demonstrated that the throne was held at the will of Parliament, individual monarchs continued to exercise considerable influence at least until the earlier part of the nineteenth century. Queen Victoria (1837–1901) also attempted to influence policy and appointments and was not averse to expressing partisan political views in matters relating to national affairs. However, as the influence and status of Parliament increased with the extension of the franchise, and it became accepted that the prime political responsibility of Ministers was owed to the representative assembly rather than the Monarch, the latter’s political significance began to diminish. The change to genuine constitutional monarchy was therefore almost imperceptible and has never been recognised or expressed in any formal sense.



             C. The Monarch’s formal role



The residue of former days is that the Monarch is still recognised as Head of State, Head of the Commonwealth, Monarch of those Commonwealth countries which are not republics, Head of the Church of England and Commander-in-Chief of the armed forces.
 

The terminology of monarchy also has continued to pervade the British system of government. Hence the government is His Majesty’s Government, its main parliamentary rival is His Majesty’s Loyal Opposition, Ministers are the King or King’s Ministers, central government employees are Crown servants and justice is dispensed in the Royal Courts of Law. Even the fiction that the government exists merely to advise the Monarch is preserved by the Prime Minister’s weekly audiences with the King.


D. Constitutional crises and residual royal discretion


Despite the above, however, and the United Kingdom’s modern status as a liberal democracy, the Monarch, in strictly legal terms, retains a great deal of power extending, inter alia, to appointing the Prime Minister, summoning and dissolving Parliament, assenting to legislation and to making declarations of war.


 


For more on the royal prerogative, see Chapter 4.

  


The only significant formal reductions in the powers which attach to the Monarch (the royal prerogative) were effected by the Bill of Rights 1689 (see below). The expectation is, however, that the prerogative will be used in accordance with convention – the principal requirement being that the powers will be exercised on the advice of the Prime Minister speaking on behalf of the government. This, in turn, presumes that such advice will be given in ways which uphold the constitution and other vital national interests. Should this not be the case then it has been suggested that the Monarch might still retain a degree of personal discretion to use the prerogative in ways which best served these concerns. Given, however, that public trust and confidence in the institution depends on the Monarch remaining removed from ordinary political issues, it is unlikely that such intervention would be contemplated except in the most extreme circumstances. In the second half of the twentieth century and early part of the present century, informed speculation about what these circumstances might be tended to be restricted to the power to grant or refuse a dissolution of Parliament (the prerogative of dissolution). Here, although generally accepted that a decision to dissolve Parliament without or in opposition to Prime Ministerial wishes would be almost inconceivable, tentative support could be found for the view that a dissolution might still be refused if:

  
	an alternative and viable government could be formed from the existing Parliament (or at very least, the grant delayed while deliberations to this end were pursued)

	the request was to be made during a period of grave national emergency, e.g. wartime.




 


For more on prerogative powers, see Chapter 4.

  


 


Beyond all of this, it remains conceivable that the Monarch could be drawn into the political process should the electorate return a ‘hung’ Parliament (i.e. one in which no single party had an overall majority). In this scenario the convention requiring the Monarch to appoint as Prime Minister the person commanding a majority in the House of Commons would not be immediately applicable. Royal participation, presumably with the support of advisers and senior representatives from the major parties, might therefore be necessary to broker some sort of coalition prepared to unite behind a person whose appointment as Prime Minister would then follow. 

  


 


Example


No single party won an overall majority in the General Election of May 2010. The House of Commons seats gained by the three main parties were as follows: Conservatives, 306; Labour, 258; Liberal Democrats, 57. Due, however, to the willingness of the Liberal Democrats to accept the terms for coalition government offered to them by the Conservatives (the largest single party), no significant level of royal intervention or attempts to broker an agreement was required.


Although on both occasions the Conservative party won more Commons seats than any other, no single party secured an overall majority in either of the General elections held in 2010 or 2017. On neither occasion, however, did this precipitate any royal involvement in the formation of a government. In 2010 this was avoided by an agreement between the Conservatives and the Liberal Democrats which led to the creation of a coalition government with an overall Commons majority of 77. In 2017 the incumbent Conservative government managed to remain in office with a working majority of 13 seats after agreeing a ‘confidence and supply’ arrangement with the Democratic Unionist Party. This is an inter-party agreement which falls short of a formal coalition but ensures that the smaller party to it will support the government in all major divisions on the floor of the House.

  




             E. The monarchy’s modern relevance


Monarchy in the United Kingdom has both advocates and detractors. Those who tend to favour the institution stress what they perceive to be the crucial position of the Monarch, not just in the constitutional hierarchy, but also in the very social and cultural consciousness of the nation. The institution, it is said, has helped to sustain the traditional inclination towards strong central government. It has encouraged a sense of national identity and unity which transcends political divisions. In time of war and national emergency it has provided a focal point of patriotism and loyalty and, on a more continuous basis, has lent a sense of dignity to the process of government which has given added authority and status to those who carry it out. On a wider international basis, it has provided a uniquely prestigious and dignified ceremonial figurehead around which Commonwealth nations can unite and which adds an extra dimension to the Head of State’s ambassadorial role.


 


Example


By way of illustration of the extent to which royal ‘influence’ may still be used for positive political and constitutional purposes, reference could perhaps be made to the role played by the previous Monarch in the Irish peace process as effected, in particular, by the Queen’s State visit to the Irish Republic in 2011 and her meeting and handshake with the ex-IRA commander Martin McGuinness in Belfast in 2012. Commentators on both sides of the Irish Sea would appear to be agreed that these actions did much to help salve the wounds of the divided community there, thereby shoring up the foundations of the Belfast peace agreement and enhancing its future success.

  


 


For more on the Belfast peace agreement, see later sections of this chapter.

  


For the sake of balance, however, some attention should be given to those more critical perspectives of British constitutional monarchy. Hence the Monarch has been accused of personifying and symbolising the class structure and the belief that the right to participate in the process of government may be inherited rather than granted by popular will.



Greater concentration on, and media exposure of the personal lives of, members of the Royal Family, accompanied by a feeling in some quarters that not all its members have conducted themselves according to popular expectations, also appears to have damaged the mystique of monarchy and affected respect for it.
 

For all this, evidence to date suggests that any increased dissatisfaction has not yet crystallised into a significant level of popular support for replacing the monarchy with some other form of Head of State (for example, a presidency). Reform of the monarchy may therefore be on the agenda, but it appears that its abolition, as yet, is not.



             2.3 ‘Unitary’ and ‘federal’ constitutions and the devolution of governmental powers to Scotland and Wales and Northern Ireland


LO 2.3 Differentiate between ‘unitary’ and ‘federal’ constitutions in the context of the devolution of governmental powers to, Scotland and Wales and Northern Ireland.


A. Meaning


The principal distinction between unitary and federal systems of government is that in the former ultimate legal authority is not divided between the central and regional authorities.


B. The relationship between central and local government



In the United Kingdom all sovereign or ultimate legal power is vested in one omnipotent central legislative assembly, viz. the Westminster Parliament.
 

There are, therefore, no regional or State assemblies possessing autonomous authority, i.e. that which cannot be overridden by Parliament.



Local government is conducted by county, district and unitary councils. These do not equate, however, with the regional bodies which might be found in a federal system.
 

Local authorities in the United Kingdom are created by Parliament (the present local government structure deriving from the Local Government Acts 1972 and 1992) and receive their powers from Parliament (in Housing Acts, Education Acts, Highways Acts, etc.).



Hence Parliament has the power to abolish all or any type of authority (for example, Metropolitan County Councils by the Local Government Act 1985) and to make radical alterations – in recent years usually reductions – to the powers allocated to them.
 

In a federal arrangement, by contrast, the existence and partial autonomy of the State’s regional components will usually originate and receive protection from the founding constitutional document. In other words, the relevant provisions are entrenched



‘so that they cannot be amended at the sole discretion of the federation or of any province or combination of provinces’. 
 Hood Phillips and Jackson, Constitutional and Administrative Law, 2001




Local authorities in the United Kingdom also have the power to make law (by-laws) for the good rule and government of the districts for which they are responsible. Again, however, such power is derived from Parliament and may be revoked or altered at any time. Also, any by-laws which are inconsistent with an Act of Parliament are deemed to be invalid.



             C. Central government and the regions


The United Kingdom does, of course, consist of a number of regions or provinces in the geographical and ethnic sense (particularly Scotland, Wales and Northern Ireland). Prior to the creation of national assemblies in Scotland and Wales in 1998, only Northern Ireland had previously been allowed to have its own Parliament (located at Stormont in East Belfast). It was created by the Government of Ireland Act 1920 but ceased to exist as a result of the Northern Ireland (Temporary Provisions) Act 1972. The existence of the Stormont Parliament was, therefore, at all times, subject to the will of the imperial Parliament at Westminster. Its legislative powers were contained in and delimited by the 1920 Act. Any legislation outside the prescribed limits or inconsistent with Westminster legislation was deemed to be invalid. This sole experiment in regional government in the United Kingdom did not represent, therefore, a significant departure from the essence of the unitary principle.


At the time of writing, Scotland, Wales and Northern Ireland each continue to elect and send representatives to the sovereign Westminster Parliament. Each does have its own central government department (the Scottish, Welsh and Northern Ireland Offices). These again, however, are directly accountable to Westminster. The creation of representative assemblies for Scotland, Wales, and Northern Ireland is dealt with below.


 


For the Scottish, Welsh, and Northern Ireland Assemblies, see later sections of this chapter.

  


D. Attitudes to federalism


The unitary principle and its expression in the current structure of the United Kingdom has been, of course, a matter of political and national preference. By definition it has been either partly or wholly inimical to the aspirations of nationalist movements. It seems likely, however, that any grants of autonomy precipitated by nationalist pressures, at least in Scotland or Wales, would be effected within the parameters, both geographical and legal, of the unitary State and would, therefore, remain subject to the ultimate authority of Westminster (see below, however, for comments concerning the new Assembly for Northern Ireland).


The relevance of federalism to the United Kingdom was considered by the Royal Commission on the Constitution which reported in 1973 (Cmnd 5460). The essence of its conclusions was contained in the following paragraph of its report:



 Although there are some circumstances in which the benefits to be derived from federalism may outweigh those of any practical alternative, in our view such circumstances do not exist in the United Kingdom. We believe that to most people a federal system would appear strange and artificial. It would not provide continuity with the past or sufficient flexibility for the future. It would be dominated by the overwhelming political importance and wealth of England. The English Parliament would rival the United Kingdom Federal Parliament; and in the Federal Parliament the representation of England could hardly be scaled down in such a way as to enable it to be outvoted by Scotland, Wales and Northern Ireland. A United Kingdom Federation of the four countries, with a Federal Parliament and provincial Parliaments … is not, therefore, a realistic proposition (ibid., paras 530–31).
 
 


             E. Devolution to Scotland, Wales and Northern Ireland


As explained, the government which took office following the General Election of May 1997 was committed to a programme of constitutional reform. In its agenda were proposals for the creation of elected assemblies in Scotland, Wales and Northern Ireland. Popular approval for these was secured in a series of referenda conducted in 1997 and 1998.


(i) The Scottish Parliament


Background


The government’s White Paper, ‘Scotland’s Parliament’, was published on 24 July 1997. In a referendum of Scottish electors on its proposals, 74.3 per cent were in favour with 65.5 per cent also in favour of vesting the Parliament with limited tax-varying powers. The referendum turnout was 60.4 per cent. The first elections for the Scottish Parliament were held on 6 May 1999, with the first meeting of the Parliament taking place on 12 May.


Creation


Statutory authority for the establishing and working of the Scottish Parliament was provided by the Scotland Act 1998, as amended by the Scotland Act 2012. The framework for Scottish self-government as contained therein is as follows.


Composition and election


The Parliament is composed of 129 members. Seventy-three are directly elected from existing parliamentary constituencies by simple majority vote (s 1). A further 56 members are elected by proportional representation from eight regional constituencies. These are the same constituencies used for elections to the European Parliament. Each regional constituency returns seven members (s 1 and Sched. 1).


Electors cast two votes each – one for a constituency candidate and one for either an individual regional candidate or for a regional party list (ss 6, 7 and 8).


The age at which people qualify to vote in Scottish Assembly elections is sixteen (Scottish Elections (Reduction of Voting Age) Act 2015). As in the rest of the United Kingdom the qualifying age previously was eighteen.


Persons disqualified from the House of Commons are disqualified from membership of the Scottish Parliament. Peers of the realm, ordained priests and ministers of religion are eligible, however, as are European Union citizens resident in the United Kingdom (ss 15 and 16).


The behaviour and activities of Members of the Scottish Parliament are regulated by a Code of Conduct. This extends to such matters as the declaration and registration of interests, payments from outside sources, lobbying, etc. Complaints alleging breach of the Code may be made to the Scottish Parliamentary Standards Commissioner. After investigating a complaint, he/she may issue a report to the Scottish Parliament’s Standards, Procedures and Public Appointments Committee or, where the Member’s conduct, if proven, appears to amount to a criminal offence, notify the Committee and submit a report to the Procurator Fiscal.


Duration and dissolution


The Parliament sits for fixed terms of four years. In between such ‘ordinary’ General Elections an ‘extraordinary’ General Election may occur where:

  
	the Parliament so resolves by a majority of two-thirds of its total membership

	the First Minister resigns and is not replaced within 28 days (i.e. the Parliament is unable to form an alternative administration) (ss 2, 3 and 46)





             Legislative authority


 


Laws enacted by the Scottish Parliament are valid only so far as they relate to matters within its legislative competence (‘devolved matters’) and are compatible with national, EU law and the Human Rights Act 1998 (s 29).

  


The principal matters devolved to the Scottish Parliament were agriculture, forestry and fisheries, education, environment, health and social services, housing, law and order, local government, sport and the arts, tourism and economic development, and transport. A power to increase or reduce income tax by 3p in the pound was also provided for but was not used. Powers to increase or reduce rates of income tax in all bands was contained in the Scotland Act 2012. The relevant provisions took effect in 2016.


Issues put specifically beyond the competence of the Scottish Parliament are known as ‘reserved matters’. These extend to the Crown, Parliament and the constitution, foreign and European affairs, defence and national security, and immigration and nationality and to provisions of the 1998 Scotland Act itself. Beyond these limitations, the validity of an enactment is not open to question solely on the ground of procedural error during its parliamentary stages (s 28).


Questions of competence and validity are determined by the Supreme Court upon reference thereto either by the Advocate-General for Scotland or the Lord Advocate (s 33).


In 2018 amidst the Brexit debate, the power of judicial review over legislation of the Scots Parliament was used to invalidate section 17 of its withdrawal from the European Union (Legal Certainty) (Scotland) Bill of that same year. The intended effect of the section was to make the effectiveness in Scotland of subordinate legislation made by UK Ministers under the European Union (Withdrawal) Bill, as passed by the Westminster Parliament, dependent on the consent of members of the Scottish Executive. This was felt to be outside of the powers allowed to Scottish Ministers in section 28 of the Scotland Act 1998 and inconsistent with the recognition in that Act of the Westminster Parliament’s continuing and unqualified legislative authority throughout the United Kingdom.



The power of the UK Parliament to make law for Scotland includes the power to make laws authorising the making of subordinate legislation by Ministers and other persons. An enactment of the Scottish Parliament which prevented such subordinate legislation from having legal effect, unless the Scottish Ministers gave their consent, would render the effect of laws made by the UK Parliament conditional on the consent of the Scottish Ministers. It would, therefore, limit the power of the UK Parliament to make laws for Scotland. The imposition on the UK Parliament’s law-making powers would be inconsistent with the continued recognition, by section 28(7) of the Scotland Act, of its unqualified legislative power.
 A Reference by the Attorney-General and Advocate-General for Scotland [2018] UKSC 64




Otherwise, the case is noteworthy for refuting of the contention that, to the extent the Bill related to the EU, it was converted to a ‘reserved matter’, and, therefore, in its entirety beyond the Scottish Parliament’s overall legislative competence. This was so because the Bill did not relate to the relations with the EU in general and would take effect at a time when the type of UK–EU relationship envisaged by the 1998 Scotland Act had come to an end.



 The Bill does not purport to deal with any legal rule affecting the power of Ministers of the Crown to negotiate a treaty or otherwise conduct the UK’s relations with the EU. It does not purport to affect the way in which current negotiations between the UK and EU are conducted. It simply regulates the legal consequences in Scotland of the cessation of the law as a … of domestic law relating to devolved matters, which will result from the withdrawal from the EU already authorised by the UK Parliament. This is something the Scottish Parliament is competent to do (combined judgement).
 
 

Power is also given to the Secretary of State for Scotland to prohibit any Scottish Bill from being submitted for the Royal Assent where there are reasonable grounds to believe that it would be incompatible with any international obligations, the interests of defence or national security, or would have an adverse effect on the law relating to any reserved matter (s 35).


Any provision in a Bill before the Scottish Parliament which seeks to modify the law relating to the electoral franchise or system, the number of constituencies or electoral regions or to the number of members to be returned from a particular constituency or electoral region should be approved by a parliamentary majority consisting of not less than two-thirds of all the Parliament’s members.


In terms of its internal proceedings the Parliament has power to require the attendance of any person to give evidence relating to any matter within its competence and to require the production of any documentation relating to the same over which the person has control (s 23).


The Scottish Parliament’s proceedings and authorised publications relating thereto attract absolute privilege for the purposes of the law of defamation (s 41). Qualified privilege extends to fair and accurate reports of the same (Defamation Act 1996, s 15 and Sched. 1).



The legislative relationship between the Scottish Parliament and the sovereign Parliament at Westminster is regulated by an arrangement known as the Sewel Convention.
 

This is to the effect that the Westminster Parliament will not enact certain types of legislation for Scotland without the prior consent of the Scottish Parliament. The types of legislative provision covered by the Convention are those which:

  
	relate to a devolved matter;

	alter the legislative competence of the Scottish Parliament;

	alter competence of Scottish Ministers.




Scottish approval for any such measure is known as a Legislative Consent Motion (LCM).


The Convention is named after Lord Sewel, the government Minister who announced during the Scotland Act’s passage through Parliament that: ‘Westminster would not normally legislate with regard to devolved matters in Scotland without the consent of the Scottish Parliament’. The Convention was given statutory backing by the Scotland Act 2016, section 28.



             The executive


 


This consists of:

  
	the First Minister;

	such other Ministers as he/she may appoint;

	the Lord Advocate and the Solicitor-General for Scotland (s 44).



  


The First Minister is to be a person who commands a majority among Members of the Parliament. He or she will appoint Ministers from Members of the Parliament with its approval (s 47).


The activities of Scottish Ministers are subject to restrictions similar to those applying to the legislative power. Hence Scottish Ministers are forbidden from making any subordinate legislation or taking any other action incompatible with the retained EU law or the Human Rights Act 1998 (s 57). In addition, the Secretary of State for Scotland is given authority to prohibit the making or execution of any decision or subordinate legislation reasonably believed to be incompatible with any international obligations and to revoke any subordinate legislation reasonably believed to be incompatible with the interests of defence or national security or which modifies and, which it is reasonably believed, has adverse effect on the law relating to any reserved matter (ss 57 and 58).



             (ii) The Welsh Assembly


Background


The government’s proposals for the above were published on 22 July 1997 in its White Paper, ‘A Voice for Wales’. These were approved in a referendum on 18 September 1997. The first elections to the Assembly were held on 6 May 1999. Its first meeting took place on 12 May 1999. Authority for creation of the Assembly was provided by the Government of Wales Act 1998 as amended by the Wales Act 2006.


Composition, election and duration


The Welsh Assembly is composed of 40 constituency members and 20 regional members (Wales Act 2006, s 1). Elections take place every five years. Each elector casts two votes – one for a constituency member and one for either a regional candidate or a regional party list (s 6). Constituency members are elected by the simple majority system. Regional members are returned by the additional member system of proportional representation.


In order to make the Welsh Assembly government genuinely answerable to the Welsh Assembly, the Wales Act 2006 provided that ‘extraordinary’ elections should also be possible within such five-year periods if so resolved by at least two-thirds of all Assembly Members (i.e. at least 40).


The general disqualifications applying to the House of Commons are applicable to membership of the Welsh Assembly (s 16). Disputes as to qualifications are dealt with by the High Court (s 19).



             Powers and functions


In its original dispensation (Government of Wales Act 1998), the Welsh Assembly possessed no primary legislative authority. Such law-making involvement as it had was limited to the right to be consulted by the Secretary of State for Wales concerning any proposed Westminster government legislation having implications for Wales. It also had the right to have transferred to it:

  
	any functions so far exercisable by a Minister of the Crown in relations to Wales, including powers to make subordinate legislation

	any or all of the functions of a Welsh Health Authority or other public body specified in Sched. 4 of the Act.





The authority to make primary legislation for Wales was first conferred on the Assembly by the Wales Act 2006.
 

This permitted the Assembly to legislate on a relatively narrow range of matters specified and approved by the Westminster government (Sched. 7). Legislative instruments of this type were referred to as Measures of the Welsh Assembly.



It was not until the Wales Act 2018 that the Assembly was endowed with a degree of legislative powers akin to that entrusted to the Assemblies in Northern Ireland and Scotland.
 

According to this, the Assembly could legislate on any matters it chose other than those specifically preserved for the Westminster Parliament (Wales Act 2006, now Schedule 7A). Such reserved matters include foreign affairs, defence, national security, official secrets, public order, emergency powers and immigration and nationality. Any matter which is not so reserved is devolved. In addition, the Assembly is not given legislative competence to enact legislation that:

  
	is incompatible with the European Convention on Human Rights

	amends the private or criminal law of England and Wales.




Beyond this, the 2018 Act identifies certain ‘protected subject-matters’ which the Welsh Assembly cannot legislate on except by a majority of two-thirds of all members. These relate primarily to the franchise, electoral system, and numbers of members of the Assembly.


In addition to being confined to the competencies devolved to it, the Welsh Assembly is also prohibited from passing legislation which is incompatible with the law of the European Convention on Human Rights or with retained EU law. It should be noted too that, in the final analysis, the sovereign Parliament at Westminster reserves the right to legislate on Welsh affairs in general, including the devolved areas of government (s 107).



The Welsh Ombudsman has the power to investigate complaints relating to administrative action taken by the Assembly or other Welsh public authorities.
 

Ombudsman


The Assembly has authority to require any person to attend its proceedings for the purpose of giving evidence and to require the production of documents relating to the same (ss 37–40). Absolute privilege for the purposes of the law of defamation applies to its proceedings and to authorised reports of the same (s 42). Qualified privilege extends to other fair and accurate reports of its proceedings (for example, newspaper reports) (s 40 and Defamation Act 1996, s 15 and Sched. 1).


Complaints about the behaviour of Welsh Assembly Members may be made to the National Assembly for Wales Commissioner for Standards. The findings of his/her investigations are reported to the Assembly’s Committee on Conduct. Where criminality appears to have been revealed, the Committee is informed and the matter is referred to the police.



             The executive


The Welsh Assembly government consists of the Assembly First Minister and other Ministers appointed by him or her (ss 45–51). The First Minister is elected by the Assembly. In the areas for which they are responsible, the activities of each Welsh Minister are scrutinised by Assembly committees which, in their composition, should, ‘so far as it is practicable’, reflect the ‘balance of parties in the Assembly’ (ss 29–30). As with the Assembly, Welsh Ministers may not take any action which is incompatible with retained EU law or the requirements of the ECHR (ss 80–81).



             (iii) The Northern Ireland Assembly


Background


Creation of the Assembly was one of the central pillars of the Good Friday Agreement concluded on 10 April 1998. The Agreement was supported by 71.2 per cent of those voting in the referendum of 22 May 1998. The first meeting of the Assembly took place on 1 July 1998, when it elected its First and Deputy First Ministers.


The statutory framework for the Assembly was provided by the Northern Ireland Act 1998. The Act restated Northern Ireland’s constitutional guarantee as part of the United Kingdom and provides that this status shall not be altered without the consent of a majority of the people of Northern Ireland voting in a border poll (s 1).


Election, composition and duration


Elections to the Assembly are for fixed periods of five years and are conducted according to the ‘Single Transferable Vote’ (s 33). Within such periods, however, an ‘extraordinary election’ may take place if so resolved by at least two-thirds of the Assembly’s total constituencies. These are the same as for elections to the Westminster Parliament. Each of these returns five Members (Members of the Legislative Assembly – MLAs) to an Assembly of ninety members in total. A person holding a seat in the Northern Ireland Assembly may not, at the same time, be a member of Dáil Eireann (the Parliament of the Republic).


Disqualifications apply according to the provisions of the Northern Ireland Assembly Disqualification Act 1975 (s 36). Disputes as to qualification are to be dealt with by the Northern Ireland High Court (s 38).


The Parliamentary Voting Systems and Constituencies Act 2011 provided for a reduction of the number of Westminster constituencies in Northern Ireland from 18 to 16. The first Northern Ireland elections to be conducted on this basis were those of March 2017.



             Legislative and other powers


 


Legislation enacted by the Assembly is not valid if it is outside its competence as prescribed by the 1998 Act. That is, if it

  
	relates to the law of any country or territory outside Northern Ireland.

	deals with an excepted or reserved matter (Scheds 2 and 3).

	is incompatible with the European Convention on Human Rights.

	is incompatible with European Union law.

	discriminates between persons on religious or political grounds (s 6).



  


Excepted matters are areas of legislative jurisdiction which are unlikely to be transferred to the competence of the Assembly. This list includes such matters as the Crown, Parliament and constitution of the United Kingdom; parliamentary elections, including those for the Assembly itself; international relations and those within the European Union; the defence of the realm; the armed forces; nationality and immigration; and national security.


Reserved matters are those which may be transferred by order of the Secretary of State to the Assembly depending on the political circumstances.


The Attorney-General for Northern Ireland may refer questions of validity for determination by the Judicial Committee of the Privy Council (s 11). The Assembly may also seek the opinion of the Northern Ireland Human Rights Commission as to the compatibility of particular Bills with the requirements of human rights obligations (s 13).


Bills passed by the Assembly are submitted for Royal Assent by the Secretary of State for Northern Ireland. A Bill may not be submitted if it appears to be outside the Assembly’s competence or if it is the subject of a reference to the Privy Council. The Secretary of State may also refuse to submit any Bill which deals with an excepted or reserved matter (i.e. matters which, unlike excepted matters, may be transferred to the Assembly, see Sched. 3) or which contains a provision which would be incompatible with any international obligations, the interests of defence or national security, the protection of safety or public order, or which would have an adverse effect ‘on the operation of the single market in goods and services within the United Kingdom’ (s 14).


Where thirty or more members of the Assembly so petition on any matter to be voted on (a ‘Petition of Concern’), the vote on that matter requires ‘cross-community support’ (s 42), viz.:

  
	a majority of all those voting and of both the designated Nationalists and Unionists voting (‘parallel consent’); or

	60 per cent of all those voting, including 40 per cent of the Nationalists voting and 40 per cent of the Unionists voting (‘weighted majority’) (s 4)




Other matters designated by the 1998 Act for cross-community support included:

  
	changes to the categories of reserved and transferred matters

	decisions relating to the number of Ministers and their responsibilities

	exclusion of a Minister or member from holding office

	a vote on the draft budget

	election of the Speaker and deputies

	financial votes, resolutions or Acts

	votes on making or amending standing orders




Further matters for cross-community support designated by Standing Order of the Assembly extend to:

  
	motions for the suspension of a Standing Order;

	application of cross-community support to any matter not already identified by the Northern Ireland Act 1998.




The Assembly is empowered to require any person to attend its proceedings to give evidence and to produce any documents relating thereto (s 44). Failure to do so constitutes an offence (s 45).



             Privilege and complaints


 


Absolute privilege in defamation applies to ‘the making of a statement in the Assembly’ and to ‘the publication of a statement under the Assembly’s authority’ (s 50). Other fair and accurate reports of its proceedings are protected by qualified privilege (Defamation Act 1996, s 15 and Sched. 1).

  


Complaints about injustice in the actions and decisions of Northern Ireland’s twelve executive departments and other public bodies may be made to the Northern Ireland Ombudsman. The Ombudsman fulfils the offices and functions of both Northern Ireland’s principal statutory complaints systems, viz. the Northern Ireland Assembly Ombudsman (see the Ombudsman (NI) Order 1996) and the Northern Ireland Commission for Complaints (see Commissioner for Complaints (NI) Order 1996). The jurisdiction of the Assembly Ombudsman covers primarily Northern Ireland’s ‘central’ executive departments while the jurisdiction of the Commission for Complaints extends to ‘local’ and other public authorities not accompanied by the central executive.


Complaints about the conduct and activities of Northern Ireland Assembly Members may be made to the Northern Ireland Assembly Commissioner for Standards. The office was created by the Assembly Members (Independent Financial Review and Standards) Act (NI) 2011. The main function of the Commissioner is to investigate alleged breaches of the Assembly’s Code of Conduct. This is a detailed set of prescriptions which identifies eleven different categories of prohibited payments, interests and benefits. Completed investigations are submitted to the Assembly’s Committee on Standards and Privileges.



             The Executive


 


This is headed by a First Minister and a Deputy First Minister elected jointly with the support of:

  
	a majority of all Assembly Members

	a majority of Nationalist Assembly Members

	a majority of Unionist Assembly Members



  


Should either of the above Ministers resign, the other also ceases to hold office (s 16). The Executive also includes ten other Ministers determined jointly by the First and Deputy First Minister and approved by the Assembly with cross-community support (s 18). Party representation in the Executive reflects the principal political groupings in the Assembly according to the formula contained in section 18.



Members of the Executive have no power to make any subordinate legislation or take any other action incompatible with retained European Union law or the European Convention on Human Rights (s 24).
 

In addition, the Secretary of State may prohibit the making of any such legislation or any other action which would not be consistent with any international obligations.


Ministers may be excluded from office, and entire political parties from the Assembly, if the Assembly resolves that the Minister or party ‘is not committed to non-violence and exclusively peaceful and democratic means’. Such exclusion will be of twelve months’ duration (s 30).



             The Hillsborough Agreement


The initial transfer of powers to the new Northern Ireland government did not include those relating to policing and justice.


 


In political terms this was not effected until 2010 under the terms of an agreement between Northern Ireland’s political leaders reached at Hillsborough Castle, County Down, on 24 February of that year. The Agreement was approved on 9 March 2010, by ‘cross-community’ vote in the Northern Ireland Assembly. The Westminster legislation used for the transfer was the Northern Ireland Act 1998, s 4 and the Northern Ireland Act 2008. The practical structure for the implementation of the Agreement was contained in the Department of Justice Act 2009, enacted by the Northern Ireland Assembly. The Hillsborough Agreement was made possible by a number of factors. These included:

  
	an increased readiness amongst Northern Ireland’s political leaders to work together

	a commitment by Sinn Fein to support the forces of law and order and by the Democratic Unionist Party (DUP) to share power with nationalists and republicans

	reform of the police and the replacement of the Royal Ulster Constabulary (RUC) by the Police Service of Northern Ireland (PSNI)

	decommissioning of arms by the main paramilitary groupings and the IRA’s announcement in 2005 that henceforth its objectives would be pursued by peaceful means 



  


Implementation of the Agreement was further facilitated by the provision that no persons from either of the main political parties, the DUP and Sinn Fein, should be nominated for the post of Minister of Justice. A single candidate was, therefore, put forward. This was David Ford, the leader of the Alliance Party, which seeks to draw its support from both sides of the sectarian divide.



The operation of the Northern Ireland Assembly was severely impacted by the Brexit vote.
 

The fact that Northern Ireland, as part of the UK, left the EU whilst Southern Ireland remained a member of the bloc, reignited tensions. Fears of a ‘Hard’ border between Northern and Southern Ireland resulted in the creation of a ‘soft’ border between Northern Ireland and the rest of the UK under the so-called ‘Northern Ireland Protocol’ which antagonised Ulster Unionists, leading to suspension of the Assembly. In February 2023 the Norther Ireland Protocol was replaced by the ‘Windsor Framework’ in an attempt to alleviate Unionist concerns. However, the situation remains tense, illustrating the enduring fragility of power sharing in Northern Ireland.



             Human rights and discrimination


The Northern Ireland Act 1998 created two supervisory bodies in the area of human rights and discrimination. These were:

  
	the Northern Ireland Human Rights Commission (s 68)

	the Equality Commission of Northern Ireland (s 73)




The principal functions of the Human Rights Commission are to:

  
	keep under review the adequacy and effectiveness in Northern Ireland of the law and practice relating to the protection of human rights and to advise the Secretary of State and Assembly in related matters;

	to assist those bringing legal proceedings in human rights matters;

	to generally promote awareness and understanding of the importance of human rights (ss 68, 69 and 70).




The Equality Commission took over the functions of the Fair Employment Commission for Northern Ireland, the Equal Opportunities Commission for Northern Ireland, the Commission for Racial Equality for Northern Ireland and the Northern Ireland Disability Council.


The Commission is charged to:

  
	promote equality of opportunity in Northern Ireland;

	work for the elimination of unlawful discrimination and harassment;

	keep under review and recommend changes to Northern Ireland’s fair employment and treatment legislation;

	promote affirmative action in matters relating to the above.




Further protection for human rights and equality issues was provided by section 75, which imposes a duty on all public bodies in Northern Ireland to have due regard to the need to promote equality of opportunity between persons of different religious belief, political opinion, racial group, age, marital status or sexual orientation, between men and women generally, between persons with a disability and persons without, and between persons with dependants and those without. Discrimination by a public body on the grounds of religion or politics is a civil offence remedied by damages and/or injunction (s 76).



             The devolved assemblies and judicial review


Legislation of the devolved assemblies is subject to judicial review on the grounds, and to the extent, specified in the legislation by which they were created. As indicated above, this, in general, permits the courts to review and question such legislation if it affects matters not devolved to the Assembly in question, or transgresses the requirements of retained European Union law or that of the European Convention on Human Rights. No guidance is offered in the devolution Acts on the further question of whether the legislation of the devolved assemblies may also be questioned on the traditional common law grounds of review. This issue was, however, considered by the Supreme Court in AXA General Insurance Ltd v Lord Advocate [2012] 1 AC 868. The essential guiding principle enunciated by the court was that the power of review of devolved legislation was limited to those unlikely but conceivable circumstances where such legislation sought to undermine the constitutional fundamentals of the Rule of Law.


 


For more on judicial review, see Chapter 10.

  



We now have in Scotland a government which enjoys a large majority in the Scottish Parliament. Its party dominates the only chamber in that Parliament and the committees by which Bills that are in progress are scrutinised. It is not entirely unthinkable that a government which has that power may seek to use it to abolish judicial review or diminish the role of the courts in protecting the interests of the individual. Whether this is likely to happen is not the point. It is enough that it might conceivably do so. The rule of law requires that the judges must retain the power to insist that legislation of that extreme kind is not law which the courts will recognise.
 Lord Hope




Beyond this, and due to their representative authority, it was agreed that it should not be open to the courts of law to question the legislation of the devolved assemblies on the well-established grounds of unreasonableness, irrationality or arbitrariness.



 … it would be quite wrong for the judges to substitute their views on these issues for the considered judgment of a democratically elected legislature (ibid).
 
 

The overall judicial approach to the devolution statutes has been that these should be ‘interpreted generously and purposively, bearing in mind the values which the constitutional provisions are intended to embody’ (Lord Bingham, Robinson v Secretary of State for Northern Ireland [2002] UKHL 32). Put less diplomatically, this would appear to mean that judges should keep in mind the political background to the present constitutional arrangements for places such as the north of Ireland when interpreting the legislation which gives effect to them and should do so in a way which best facilitates the political objective behind the settlement.


 


Example


The first example of a Bill from a devolved assembly being found to be outside of its competence occurred in Recovery of Medical Costs for Asbestos Diseases (Wales) [2015] UKSC 3. The Bill was intended to make employers and insurers liable for the medical costs incurred by persons who had suffered from certain types of asbestos-related industrial diseases. In this instance, the majority of the court were not prepared to hold that the Welsh Assembly’s legislative jurisdiction over the ‘organisation and funding of the National Health Service’ (Government of Wales Act 1998, s 18) was sufficient to empower it to impose such costs on business and financial concerns operating in the private sector of the economy.

  




             2.4 Representative democracy


LO 2.4 Recognise the concept of ‘representative democracy’ and its role in the constitution of the UK.


A. Meaning


 


This may be defined as a system of government in which the composition of the legislature and the political complexion of the Executive are determined by the popular will expressed in regular and free elections and where, between elections, the government is expected to address popular concerns as expressed by elected representatives. Pure democracy, where all citizens are directly involved in political decision-making, for reasons of scale, is not possible in a modern state. Autocracy or, alternatively, government which represents only a small section of the populace (as in the United Kingdom prior to the extension of the franchise), is now culturally and ideologically unacceptable. Representative democracy may be seen, therefore, as an attempted compromise between these extremes.

  


The United Kingdom approach is for both the legislature and the Executive to be reconstituted by each General Election. These are not elected separately as in many other States. Successful candidates in General Elections become Members of Parliament (MPs). None are directly elected to be objective head or Members of the government. By convention the government is formed from the party or coalition which has won a majority of seats in the House of Commons (except in the rare cases where a minority government is formed from the largest single party without an overall majority). The leader of this party or coalition then becomes the Prime Minister and chooses the other Members of the government.
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OEBPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));











