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Introduction




Many students study consumer and commercial law as discrete modules. Some students may study one rather than the other. However, this book treats them as complementary topics by examining areas common to both. Consumer and commercial law covers a wide range of subjects so module content will vary between institutions, but several topics will be common features, including sale of goods, agency law, credit, product liability, product safety and unfair trading practices. Because of the increasing influence of online contracts and distance selling, you are likely to be expected to appreciate the legal challenges presented by this mode of contracting. No doubt individual lecturers will place greater emphasis upon particular topics in this diverse area. You should always refer to your lecturer or tutor and your course materials with any questions on what you will be expected to cover.

Another factor to bear in mind in preparing for the exam is that, inevitably, several topics will overlap and cannot be revised as discrete units. It is important to appreciate that studying consumer and commercial law will require that you have a sound basis in contract law, especially misrepresentation, unfair contract terms and remedies for breach.

The subject lends itself to problem questions which provide an opportunity for the examiner to assess your understanding of how different aspects of consumer and commercial law interlink. Don’t be surprised to find that a problem on a topic such as product liability may also encompass aspects of sale of goods, negligence and privity. Likewise, questions calling for an analysis of unfair contract terms will expect you to be able to demonstrate detailed knowledge of aspects of sale of goods, misrepresentation and the supply of services. You will be expected to show clear understanding of the degree of statutory protection offered to those dealing on a commercial as well as consumer basis. When dealing with such multi-faceted problem questions, it is easy to digress into areas that are not relevant; it is also difficult to gauge which areas require a greater level of detailed analysis. Some questions may help you in this respect by allocating marks to different sections. The most difficult problems are those that include a range of issues within one detailed scenario. Always devise an outline plan to ensure that you deal with all relevant issues in a systematic and structured manner. It is a good idea to identify an issue, explain it and then apply it to the facts given.

With essay questions you should ensure that you understand what the question requires before outlining your plan. Essay questions tend to expose those who have a superficial understanding of a topic, as they call for detailed explanation of legal principles with application of case law and statute as well as critical comment. You will be expected to be able to highlight areas for criticism and potential reforms. You may be required to address a specific reform and carry out an evaluation, using recent authority, as to whether or not it has been effective. A likely example would be the reform of the area of unfair trading practices. Keep to the issue by referring to the question and submitting suitable comment (based on your evaluation) where appropriate. Whether you are analysing a problem or writing an essay, make sure that you submit a conclusion.

This book is designed as a revision guide, not as a substitute for a textbook or your course notes. In order to promote quick understanding and effective revision, it gives you a clear overview of key topics in consumer and commercial law. It also provides a guide to suitable resources to develop a critical approach to examinations and assignments. The book focuses on common areas of misunderstanding and confusion, such as concepts of consumer status, the different heads of liability in product liability and the difference between sale by description and misrepresentation. In order to help you develop a confident attitude towards examinations, guidance is given in each chapter with regard to revision and exam tips, pointing out difficult areas and suggesting good approaches to a range of sample questions.

Finally, it is important that you are aware of progress on the implementation of the European Directive on Consumer Rights. The Directive merges four existing EU Consumer Directives, namely: Sale of Consumer Goods and Guarantees (99/44/EC), Unfair Contract Terms (93/13/EEC), Distance Selling (97/7/EC) and Doorstep Selling (85/577/EEC). By means of a process of codification, the law in these areas will eventually be updated to reflect technological changes in commerce and to try to overcome common problems with distance selling. With these aims in mind the Consumer Rights Bill was introduced into Parliament in June 2013 and resulted in the introduction of the Consumer Contracts (Information, Cancellation and Additional Charges) Regulations, the Consumer Protection (Amendment) Regulations 2014 and the Consumer Rights Act 2015 which aim to clarify and consolidate legislation covering distance and doorstep selling, rights of redress for victims of unfair trading practices, the sale and supply of goods (including digital content), unfair contract terms and powers of enforcement. Naturally there will be some inevitable overlap between the new reforms and existing legislation. The table below is designed to clarify the effects the Consumer Rights Act 2015 has had on pre-existing legislation.


Effect of the CRA 2015 on existing legislation

The provisions in the existing legislation listed in Table 0.1, which cover B2C (business-to-consumer) contracts only, have been repealed. The provisions that relate to other types of contracts (for example, contracts between businesses) remain in the existing legislation.


Table 0.1 Effect of CRA 2015







	
Pre-existing Legislation   


	Changes





	Supply of Goods (Implied Terms) Act 1973


	The Consumer Rights Act 2015 replaces any provisions made in this Act for B2C contracts. It has been amended so that it covers B2B contracts and C2C contracts only





	Sale of Goods Act 1979


	For B2C contracts have been mainly replaced by the Consumer Rights Act 2015 but some provisions of SGA still apply, for example: rules that are applicable to all contracts of sale of goods (as defined by that Act – essentially these are sales of goods for money), regarding matters such as when property in goods passes. The SGA still applies to B2B contracts and to C2C contracts





	Supply of Goods and Services Act 1982


	The Consumer Rights Act 2015 replaced any provisions this Act made for B2C contracts. The SGSA has been amended so that it covers B2B contracts and C2C only





	Unfair Contract Terms Act 1977


	The Consumer Rights Act 2015 replaced the provisions made by this Act in respect of B2C contracts. The UCTA has been amended to cover B2B and C2C contracts only





	Unfair Terms in Consumer Contracts Regulations 1999


	These have been repealed and replaced by the Consumer Rights Act 2015





	Sale and Supply of Goods to Consumers Regulations 2002


	These have been repealed and replaced by the Consumer Rights Act 2015











At the time of writing, the Brexit negotiations are still underway and you should be aware of the legal implications of Brexit for commercial law. Where legislation takes the form of an Act of Parliament, there is unlikely to be much, if any change. However, in the case of legislation derived from the EU in the form of Regulations there remains some uncertainty as to any changes that might ensue as a result of Brexit. The European Union (Withdrawal) Act became law on 26 June 2018. Section 1 states that the European Communities Act 1972 will be repealed on exit day which was agreed finally as 31 January 2020 at 11.00 pm. Following exit day, there will be a transition period during which further negotiations will be ongoing until the final withdrawal date of 31 December 2020. While most existing legislation will be copied over into UK domestic law to ensure a smooth transition, it will be left to Parliament to amend or repeal laws depending on the future relationship the UK may have with the EU.



Revision Note



	Use this book to cement your knowledge of key issues in consumer and commercial law.

	Be aware that there will be overlap between areas of consumer and commercial law – these topics cannot be studied as discrete entities.

	Remember that this guide is intended as an aid to understanding and revision. You should use your course materials, textbooks and other resources to extend your knowledge.

	Concentrate your revision on preparing to answer exam questions – particularly how you will construct your answers in an exam.



Throughout your revision, use the questions on the companion website to check your understanding of the subject, and to identify areas where you may want to focus your revision.












Guided tour




How to use features in the book and the companion website.


Understand quickly

Topic maps – Visual guides highlight key subject areas and facilitate easy navigation through the chapter. Download them from the companion website to pin on your wall or add to your revision notes.

Key cases and key statutes – Identify and review the important elements of the essential cases and statutes you will need to know for your exams.

Key further reading – These carefully selected sources will extend your knowledge, deepen your understanding, and help you to earn better marks in coursework and exams.

Glossary – Forgotten the meaning of a word? This quick reference covers key definitions and other useful terms.

Test your knowledge – How well do you know each topic? Test yourself with quizzes tailored specifically to each chapter.




Revise effectively

Revision checklists – Identify essential points you should know for your exams. The chapters will help you revise each point to ensure you are fully prepared. Print the checklists from the companion website to track your progress.

Flashcards – Test and improve recall of important legal terms, key cases and statutes. Available in both electronic and printable formats.




Take exams with confidence

Sample questions with answer guidelines – Practice makes perfect! Consider how you would answer the question at the end of each chapter, then refer to the accompanying answer guidance. Try out additional sample questions online.

Assessment advice – Use this feature to identify how a subject may be examined and how to apply your knowledge effectively.

Impress your examiner – Impress your examiners with these sources of further thinking and debate.

Exam tips – Feeling the pressure? These boxes indicate how you can improve your exam performance when it really counts.

Don’t be tempted to – Spot common pitfalls and avoid losing marks.

You be the marker – Evaluate sample exam answers and understand how and why an examiner awards marks.
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Chapter 1






The need for consumer protection




Revision checklist

Essential points you should know:


	Why consumers need protecting in commercial transactions

	The historical absence of a uniform statutory definition of consumer

	How case law has extended definitions of consumer status

	The definition of consumer within the Consumer Rights Act 2015

	How European law definitions compare with those in English law

	The extent to which commercial transactions can be regulated
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Introduction


Because consumers have the potential to be exploited by unscrupulous traders they receive greater protection from the law.

So, under the aegis of the European Union, the UK has increased regulation by introducing legislation, codes of practice and powers of enforcement by public authorities. By regulating transactions between business and consumers, most recent reform has indeed afforded the consumer greater protection, but these reforms also need to include small and medium-sized enterprises, so they can compete on equal terms. Bear in mind that a customer’s status in a commercial transaction will determine the level of protection given to them.


Assessment advice

Essay questions

The question may take the form of a quotation you are invited to comment upon. It is important to show, therefore, an understanding of the rationale behind consumer protection and why a party might prefer to achieve consumer status in a transaction. When describing various statutory definitions of consumer status, always highlight the potential loopholes in a definition by comparing and contrasting it with any other apt definition. Always use case law to illustrate how the courts utilise the definitions to reflect context, and take the opportunity to comment upon any discrepancies that may exist between the cases.

Problem questions

Consumer status issues in problem questions usually have to be interpreted alongside exclusions of liability for defective products or services, and will involve a detailed analysis of any effects that unfair terms’ legislation has on consumers and businesses, examples of which can be found in Chapter 3.






Problems with the definition of a consumer

Until the introduction of the Consumer Rights Act 2015 (CRA) there was no generic definition on how a consumer should be referred to in consumer law. Most common reference to the status of a consumer was in respect of a term that described a behavioural relationship between suppliers and receivers of goods and services. Statutory attempts to give a definition of consumer status were often decided by such implicit phrases as ‘acting in the course of a business’ or ‘dealing as a consumer’. While the Unfair Contract Terms Act 1977, s. 12(1) (UCTA) recognised a consumer only indirectly as a consequence of the trading behaviour that emerged from a transaction, the Unfair Terms in Consumer Contracts Regulations 1999, reg. 3(1) (UTCCR) and the Sale and Supply of Goods to Consumer Regulations 2002, reg. 2 (SSGCR) defined a consumer as a natural person whose trading behaviour had a direct bearing on the commercial transaction. It might well be that because consumer protection is given by potentially imposing criminal sanctions on traders, as well as offering civil remedies to consumers, a standardised definition for practical use had not been found.


Exam tip

When outlining the definitions given above, try to show your understanding of their meaning by citing everyday examples of consumer transactions whereby a consumer deals with another party who is carrying out their trade or business. Then distinguish the definitions given by the former regulations from those given by the Unfair Contract Terms Act 1977 by emphasising that the consumer should be considered a natural, rather than an artificial person, i.e. a company. It may be worth commenting on what the situation might be were a natural person to buy domestic goods for use within their trade or profession. This will show your awareness of the possible conflicts within the former statutory definitions. A statutory definition was likely to change according to whether or not it conferred criminal liability (Consumer Protection from Unfair Trading Regulations 2008) or rights to consumers (Sale of Goods Act 1979) or restricted the common law rights of traders (Unfair Contract Terms Act 1977).




Definitions of a consumer according to UCTA 1977 and UTCCR 1999

There was some difference between the definition of a consumer formerly given by the Unfair Contract Terms Act 1977 and that provided by the now repealed Unfair Terms in Consumer Contracts Regulations 1999, as listed in Table 1.1.


Table 1.1 Definitions of a consumer







	Unfair Contract Terms Act 1977, s. 12(1)


	The Unfair Terms in Consumer Contracts Regulations 1999, reg. 3(1)





	A party to a contract ‘deals as consumer’ in relation to another party if –


	‘Consumer’ means any natural person who, in contracts covered by these Regulations, is acting for purposes which are outside his trade, business or profession.





	(a) 


	he neither makes the contract in the course of a business nor holds himself out as doing so; and
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