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What you need to do for every question in Constitutional and Administrative Law





HOW TO USE THIS BOOK

Books in the Question and Answer series focus on the why of a good answer alongside the what, thereby helping you to build your question answering skills and technique.

This guide should not be used as a substitute for learning the material thoroughly, your lecture notes or your textbook. It will help you to make the most out of what you have already learned when answering an exam or coursework question. Remember that the answers given here are not the only correct way of answering the question but serve to show you some good examples of how you could approach the question set.

Make sure that you refer regularly to your course syllabus, check which issues are covered (as well as to what extent they are covered) and whether they are usually examined with other topics. Remember that what is required in a good answer could change significantly with only a slight change in the wording of a question. Therefore, do not try to memorise the answers given here; instead use the answers and the other features to understand what goes into a good answer and why.



The study of the British constitution poses challenges for students, as there is seldom one ‘correct’ answer to a question. Essay questions demand that you will be able to analyse various competing theories about the nature of the constitution, and formulate a reasoned argument. In order to be persuasive, a legal argument must be supported by evidence and, therefore, you must ensure that you are able to point to examples of the operation of the constitution drawn from historical and current events, academic argument and judicial decisions. Where you are expressing a view or opinion of your own, remember that you still need supporting evidence to show the examiner why you have reached that conclusion. You need to be specific. Comments such as ‘many have argued that …’ will not attract high marks. It is far more authoritative to say something like ‘Dicey argued that …’, as this shows your examiner that there is a source for your opinion.

Make sure that you use the terminology correctly and consistently; it is important not to say ‘government’ if you mean ‘Parliament’, for example.

Constitutional and administrative law is changing at a rapid pace. Since the last edition of this book, major developments have occurred in several areas; reforms to the procedural requirements for judicial review, new legislation for the devolved regions, and of course the impact of the decision to leave the European Union. To do well in this subject, you need to keep abreast of developments by paying attention to the press, the law reports and journals.

A common mistake made by students is to see the examination as a memory test. Whilst you certainly do need to remember a lot of law, take care not to make the mistake of thinking you are only required to show how much law you remember. Many students submit answers (particularly to problem scenarios) that are too descriptive. Far higher marks are given to those students who have the confidence to select the legal provisions most relevant to the facts given in the question. You should concentrate on applying the law to the facts you have been given and using this to draw conclusions about the likely outcome for the party or parties you are asked to advise. Similarly, essays require you to show the ability to use the law that you have learnt in order to formulate an answer to the specific question, and marks will not be given for including irrelevant information.








Chapter 1







Sources of the constitution




How this topic may come up in exams

Generally, examiners ask essay questions that require you to engage with the debate about the sources of the constitution and the ideas (doctrines) said to underpin it. Students sometimes struggle with this topic, as it requires some knowledge of history and of political theory. It can be difficult to find authorities to support arguments, and you will need to ensure that you can remember some key points made by theorists and academics. There will be considerable overlap between this part of the syllabus and the role of Parliament, especially when considering the doctrine of the separation of powers. Although parliamentary supremacy could be included in this chapter, it is dealt with separately in Chapter 3.





Before you begin

It’s a good idea to consider the following key themes of sources of the constitution before tackling a question on this topic.


[image: Illustration]


A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa





[image: nib] Question 1


With the creation of the Supreme Court, the UK seems closer than ever to those countries, such as the USA, with a written constitution.

Discuss.


Answer plan

[image: arrow] Explain the replacement of the House of Lords with the Supreme Court.

[image: arrow] Explain the role of the Court.

[image: arrow] Explain the distinction between written and unwritten constitutions.

[image: arrow] Discuss whether or not the constitution could have been described as wholly unwritten.

[image: arrow] Identify some key statutes and cases for discussion.

[image: arrow] Considr whether the function of the UK Supreme Court is the same as the US Supreme Court.




Diagram plan
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A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa





Answer

Established following the Constitutional Reform Act 2005, the UK Supreme Court replaced the House of Lords as the highest Court in the UK.1 In this, it resembles such courts in other countries, including the USA. However, as will be shown, the role of the UK Supreme Court differs significantly from its counterparts elsewhere, largely because of the unwritten constitution of this country.2

After six centuries of work as the ultimate court of appeal, the constitutional status of the Appellate Committee of the House of Lords3 came under increasing scrutiny at the beginning of the new Millennium. The fact that the courts shared both its name and its location with the upper chamber of the bicameral legislature4 led many to question the apparent overlap between legislative and judicial personnel, which seemed to run counter to the constitutional doctrine of the separation of powers.5 Pressure grew for a clearer distinction between the two institutions of state, at a time when there were increasing calls for the removal of hereditary Peers from the Upper House,6 ending the principle of participation by birthright in the law making process of the country. The result was the Constitutional Reform Act 2005,7 which dramatically reduced the number of hereditary Peers and established the UK Supreme Court, which opened in 2009.

Given its name, it might be assumed that the function of the UK Supreme Court resembles its US counterpart. However, this is only partially accurate in that both function as the ultimate court of appeal in their respective countries.8 In terms of their relationship to the constitution, however, their role is very different, primarily as a consequence of the unwritten constitution of the UK, which is in contrast with the overwhelming majority of other nation states that have a written constitution.9

Whatever form it takes, a nation’s constitution governs the two key relationships within any state. Firstly, the ‘horizontal’ distribution of power between the various institutions of state. Secondly, the ‘vertical’ relationship between those institutions of state and the individual.10 Under a written constitution, these relationships are defined within a single document, albeit supported by numerous others. In the UK, however, we have no such central resource for those seeking to establish the nature and extent of state power, although to describe the UK constitution as entirely ‘unwritten’ would be misleading and inaccurate.11 In reality, numerous written sources are ‘constitutional’ in nature, most notably the large number of statutes which impact on the power of the state and the rights of the individual. These include the Bill of Rights 1689, which redefined the relationship between the monarch and the legislature; the various Acts extending the franchise; the Parliament Acts of 1911 and 1949, which shifted the balance of power between the Commons and the Lords. Similarly, the European Communities Act 1972, which made provision for community law to take effect in the domestic courts and the European Union (Withdrawal) Act 2018, which signals the end of our membership of the EU.12

Similarly, there are many decisions of the courts which have shaped the constitution of the UK. In Entick v Carrington (1765) 19 St Tr 1029, the exercise of arbitrary government power was curtailed. In M v The Home Office [1994] 1 AC 377 a Government Minister was held to be in contempt of court for flouting a court order and in Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (the GCHQ case), the right of the judiciary to scrutinise the use of executive power was asserted.13

Alongside these ‘ordinary’ sources’ of constitutional law (so-called, because statute and common law influence every area of law) are the ‘special’ sources of the Royal prerogative and constitutional conventions, which are unique to the operation of the constitution.14 Prerogative powers exist as the last vestiges of the once powerful Monarch but are, arguably, of diminishing importance as they are gradually replaced by statutory authority (see, for example, A-G v De Keyser’s Royal Hotel Ltd [1920] AC 508). In addition, the supervisory role of the judiciary now seems to be entrenched in the wake of the landmark ruling of the GCHQ case.15 Consequently, it appears unlikely that any government could use the full extent of powers available without fear of political consequence. For example, in 2003, the decision to declare war on Iraq was reached following a vote in the House of Commons. Strictly speaking, this was unnecessary, as declaration of war is a prerogative power. Giving evidence to the Liaison Committee, the then Prime Minister stated that it was ‘inconceivable’ that the power would be exercised without reference to Parliament.16

Constitutional conventions remain part of the constitution. Dicey (1885)17 defined conventions as ‘understandings, habits and practices’ that are considered to be binding, but have no legal force. Jennings (1959a) considered that conventions are crucial to the operation of the constitution and must be followed, arguing that their unwritten nature allows for flexibility and change in accordance with developing societal and political norms.18

However, it is in relation to the protection of civil liberties that the role of the UK Supreme Court differs most markedly from its US counterpart.19 In upholding the written constitution of the USA, the US Supreme Court is able to strike down any legislation as unconstitutional, thereby safeguarding the rights enshrined in the constitution. By contrast, the UK Supreme Court is bound by the doctrine of parliamentary sovereignty and, as with the legal system in general, is ultimately required to submit to the will of the legislature.20 Any decision of the courts can be overruled by statute, as with the passage of the War Damages Act 1965 in swift response to the decision in Burmah Oil Company v Lord Advocate [1965] AC 75. As a consequence, what we consider ‘rights’ in the UK are more akin to residual freedoms, which the state is able to legislate away. Even the protections of the European Convention on Human Rights could be removed by parliament if it so wished.

Therefore, although the UK and US Supreme Courts share some functions, in the key area of enforcing the constitution, our highest court is in a much weaker position, partly due to the amorphous nature of the UK constitution but also due to the sovereignty of parliament which is a central element of our unwritten system.21


1 A brief sentence to show that you are aware of the change of court and the Act which produced it will get your answer off to a solid start.

2 You don’t need a lengthy introduction and remember to save the detail for the main body of the answer.

3 Use the full title of the House of Lords once but there is no need to repeat it.

4 A reference to the bicameral legislature shows the examiner that you are aware of the term.

5 You don’t need to expand on the doctrine of the separation of powers. You have already indicated the nature of the concern regarding the overlap of personnel between the judicial and legislative function of the House of Lords. That is sufficient.

6 These passing references to other significant constitutional changes will impress the examiner.

7 You need reference to this key piece of legislation.

8 You need to make a distinction between the strictly appellate function of both courts (which is largely the same) and the ability of the courts to challenge the legislature (which is markedly different).

9 Here, you link the role of the Supreme Court to the unwritten constitution, which is central to your argument.

10 This sentence quickly establishes that you are aware of the role played by the constitution.

11 Here, you are showing that you appreciate the complexity of the UK constitutional settlement, and can go beyond making the simple point that we have an unwritten constitution.

12 This list of examples lends considerable additional weight to your argument. The danger with this sort of question is that it is possible to write a largely ‘common sense’ answer, devoid of any legal provisions. You need to avoid this pitfall and support your arguments with relevant examples.

13 As in the previous point, these examples lend much needed weight to your argument.

14 The distinction between the ‘ordinary’ and ‘special’ sources is an important element of the constitution but, at the same time, you don’t want to devote too much time to it. Make the point briefly and then move on.

15 The GCHQ case is a landmark decision, so you really need to include it.

16 This added depth demonstrates that you not only know the provisions, you can also appreciate how they operate.

17 Almost any discussion of the UK constitution requires reference to Dicey.

18 Pointing out the inherently flexible nature of conventions demonstrates further your grasp of their role within the constitution.

19 This is the key point – that the UK Supreme Court has no role in applying the constitution to strike down legislation.

20 As with the separation of powers, the doctrine of parliamentary sovereignty is key to this discussion.

21 A brief conclusion draws your arguments together.




Make your answer stand out


	By making reference to K.C. Wheare’s (1966) classifications of constitutions as ‘supreme’ or ‘subordinate’ in Modern Constitutions (2nd edn), Oxford: Oxford University Press.

	By linking the concept of ‘superior law’ to the difference between the powers of the Supreme Court in the United Kingdom and the Supreme Court of the United States.

	By arguing that ‘superior law’ is impossible in the light of the doctrine of parliamentary supremacy. This will show the examiner that you are able to make connections between different topics in the syllabus.

	
By undertaking your own research on the topic. Your lecturer knows the sources they have told you about – they will be impressed to see that you have identified new sources yourself.






Don’t be tempted to …


	Try to explain the workings of the constitution in great detail. There is no need to outline the various functions of the executive, legislature and judiciary here.

	Include a detailed list of all constitutional changes since 1997, as the question requires analysis of the impact of changes rather than a descriptive account.
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