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Praise for Family Law

“Herring’s Family Law continues to build on its foundations of critical engagement with a range of contextual issues at the heart of modern child and family law. This latest edition is highly accessible and continues to appeal to a diversity of readers.”

– Dr Rajnaara Akhtar, Assistant Professor, School of Law, University of Warwick

“… comprehensive, clear and ‘student-friendly’. I particularly like the ‘debate’ sections… useful for students when critiquing the law for assessment purposes and for seminar discussions…”
 
– Jennifer Sands, Senior Teaching Fellow, School of Law, University of Leeds

“This is a very clearly written and accessible textbook, which works well for all students. Herring skilfully guides students through the intricacies of family law matters and includes issues and resources which will be of interest to and stretch more curious readers.”

– Sara Fovargue, Professor, School of Law, University of Sheffield

“A very engaging and accessible presentation of complex legal issues, aptly placing the foundations of family law within a sociological context and introducing students to thought-provoking scholarly debates.”

– Carmen Draghici, Professor, The City Law School, City, University of London

“The coverage is wide ranging, with discussion of most of the important issues, cases and legislation.”

– Dr Charlotte Bendall, Assistant Professor, School of Law, University of Birmingham






Praise for previous editions

“… an excellent all-round textbook for this area of law. It is written in an accessible style that is appealing to students; yet it also manages to draw out the complexities of the subject. It is always a popular choice!”

Dr Caroline Jones, Associate Professor, Swansea University

“Placing Family law in a wider social context, Herring’s ‘Family Law’ is essential reading for all involved in studying and teaching the subject.”

Richard Collier, Professor, Newcastle University

“This is one of the most comprehensive textbooks in family law. It is very thorough, yet student friendly. A distinctive feature of Herring is that it places the law in its social context: it almost reads as a novel and you want to know how it ends!”

Dr Eugenia Caracciolo di Torella, Associate Professor, Leicester Law School

“This textbook provides an accessible and comprehensive account of contemporary family law, allowing students to navigate essential legal information, whilst providing clear signposts for critical thinking and engagement with matters of socio-legal debate. It is an essential read for those new to the study of family law.“

Hannah Gibbons-Jones, Lecturer in Law, School of Law, Keele University

“…provides all the legal knowledge required in an interesting and accessible way — introducing diverse and respected critical views, highlighting controversial and emerging issues, and weaving through the ethical, philosophical, sociological backgrounds.”

Fiona Buchanan, Co-Programme Leader LLB, University of Cumbria








[image: ]

At Pearson, we have a simple mission: to help people make more of their lives through learning.

We combine innovative learning technology with trusted content and educational expertise to provide engaging and effective learning experiences that serve people wherever and whenever they are learning.

From classroom to boardroom, our curriculum materials, digital learning tools and testing programmes help to educate millions of people worldwide – more than any other private enterprise.

Every day our work helps learning flourish, and wherever learning flourishes, so do people.

To learn more, please visit us at www.pearson.com











Family Law

Eleventh edition

Jonathan Herring

Exeter College

University of Oxford

[image: ]







PEARSON EDUCATION LIMITED

KAO Two

KAO Park

Harlow CM17 9NA

United Kingdom

Tel: +44 (0)1279 623623

Web: www.pearson.com

___________________________________

First published 2001 (print)

Ninth edition published 2019 (print and electronic)

Tenth edition published 2021 (print and electronic)

Eleventh edition published 2023 (print and electronic)

© Pearson Education Limited 2001, 2004, 2007, 2009, 2011 (print)

© Pearson Education Limited 2013, 2015, 2017, 2019, 2021, 2023 (print and electronic)

The right of Jonathan Herring to be identified as author of this work has been asserted by him in accordance with the Copyright, Designs and Patents Act 1988.

The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval system, distribution or transmission in any form or by any means, electronic, mechanical, recording or otherwise, permission should be obtained from the publisher or, where applicable, a licence permitting restricted copying in the United Kingdom should be obtained from the Copyright Licensing Agency Ltd, Barnard’s Inn, 86 Fetter Lane, London EC4A 1EN.

The ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, leased, licensed or publicly performed or used in any way except as specifically permitted in writing by the publishers, as allowed under the terms and conditions under which it was purchased, or as strictly permitted by applicable copyright law. Any unauthorised distribution or use of this text may be a direct infringement of the author’s and the publisher’s rights and those responsible may be liable in law accordingly.

All trademarks used herein are the property of their respective owners. The use of any trademark in this text does not vest in the author or publisher any trademark ownership rights in such trademarks, nor does the use of such trademarks imply any affiliation with or endorsement of this book by such owners.

Contains public sector information licensed under the Open Government Licence (OGL) v3.0. http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/.

Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0. http://www.parliament.uk/site-information/copyright/open-parliament-licence/.

Pearson Education is not responsible for the content of third-party internet sites.

ISBN: 978-1-292-44758-2 (print)

           978-1-292-44756-8 (ePub)

British Library Cataloguing-in-Publication Data

A catalogue record for the print edition is available from the British Library

10 9 8 7 6 5 4 3 2 1

27 26 25 24 23

Front cover image: Tatevosian Yana/Shutterstock

Cover designed by Michelle Morgan

Print edition typeset in 9/12 ITC Giovanni Std by Straive

Printed in Slovakia by Neografia

NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION





To Kirsten, Laurel, Jo and Darcy






    Brief contents

Preface 

Table of cases 

Table of statutes 

Table of statutory instruments 

Table of European and International legislation 

1 What is family law?

2 Family justice

3 Marriage, civil partnership and cohabitation

4 Divorce

5 Family property

6 Property on separation

7 Domestic abuse

8 Who is a parent?

9 Parents’ and children’s rights

10 Private disputes over children

11 Child protection

12 Families and older people

Index

Publisher’s acknowledgements






Pearson’s Commitment to Diversity, Equity and Inclusion

Pearson is dedicated to creating bias-free content that reflects the diversity, depth and breadth of all learners’ lived experiences. We embrace the many dimensions of diversity including, but not limited to, race, ethnicity, gender, sex, sexual orientation, socioeconomic status, ability, age and religious or political beliefs.

Education is a powerful force for equity and change in our world. It has the potential to deliver opportunities that improve lives and enable economic mobility. As we work with authors to create content for every product and service, we acknowledge our responsibility to demonstrate inclusivity and incorporate diverse scholarship so that everyone can achieve their potential through learning. As the world’s leading learning company, we have a duty to help drive change and live up to our purpose to help more people create a better life for themselves and to create a better world.

Our ambition is to purposefully contribute to a world where:


	
●Everyone has an equitable and lifelong opportunity to succeed through learning.

	
●Our educational products and services are inclusive and represent the rich diversity of learners.

	
●Our educational content accurately reflects the histories and lived experiences of the learners we serve.

	
●Our educational content prompts deeper discussions with students and motivates them to expand their own learning and worldview.



We are also committed to providing products that are fully accessible to all learners. As per Pearson’s guidelines for accessible educational Web media, we test and retest the capabilities of our products against the highest standards for every release, following the WCAG guidelines in developing new products for copyright year 2022 and beyond. You can learn more about Pearson’s commitment to accessibility at: 

https://www.pearson.com/us/accessibility.html

While we work hard to present unbiased, fully accessible content, we want to hear from you about any concerns or needs regarding this Pearson product so that we can investigate and address them.


	
●Please contact us with concerns about any potential bias at: 



https://www.pearson.com/report-bias.html


	
●For accessibility-related issues, such as using assistive technology with Pearson products, alternative text requests, or accessibility documentation, email the Pearson Disability Support team at: 



disability.support@pearson.com








    Preface

This text tries to present family law in its context. I hope readers will gain not only an understanding of what the law actually is, but also an awareness of the complex tensions in social, philosophical and political forces which surround ‘family life’. This means the text not only contains much law, but also a little sociology, political theory and philosophy. Of course, a little of anything might be said to be a bad thing and the text can only give a flavour of the wide-ranging issues surrounding family life and its regulation. Still, it is hoped the reader can see that family law is not simply a set of rules cast down from up on high, but rules that have to operate in the messy world of personal relations where many people do not know what the law says, and even if they do, do not care very much about it.

I am extremely grateful for the support of the team at Pearson Education, particularly Roma Dash who oversaw the project and Antonia Maxwell for the excellent copy editing. I am also grateful for the support and help of colleagues and friends while writing Family Law, and in particular Alan Bogg, Hannah Bows, Bev Clough, Shazia Choudhry, Charlotte Elves, John Eekelaar, Michelle Madden Dempsey, Stephen Gilmore, Imogen Goold, Rebecca Probert, Heloise Robinson, George P. Smith, Rachel Taylor and Julie Wallbank. In all sorts of ways they have helped with the text. Of course, my wife Kirsten and children Laurel, Joanna and Darcy have been a constant source of fun, laughs and encouragement.

The text seeks to present the law as at 1 September 2022.

Jonathan Herring

Exeter College, University of Oxford

September 2023
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1 What is family law?


Learning objectives

When you finish reading this chapter you will be able to:


	
1.Explain and evaluate how different theories seek to define a ‘family’

	
2.Discuss the arguments for and against family life and its alternatives

	
3.Explain and evaluate how different theories seek to define ‘family law’

	
4.Summarise the broad issues which underpin family law

	
5.Describe how the Human Rights Act 1998 affects family law

	
6.Consider the impact of COVID-19 on family law











1 Introduction

Families can be the scenes of some of the greatest joys, as well as some of the greatest sadnesses, that life can bring. Studies suggest that for a substantial majority of people families are more important to them than jobs or status.1 The interaction of law and the family therefore gives rise to questions of enormous importance to the individuals who appear before the courts and to society at large.2 In Huang v Secretary of State for the Home Department3 the House of Lords emphasised the importance of families to individuals:

Human beings are social animals. They depend on others. Their family, or extended family, is the group on which many people most heavily depend, socially, emotionally and often financially. There comes a point at which, for some, prolonged and unavoidable separation from this group seriously inhibits their ability to live full and fulfilling lives.

The importance of families to the general social good was recognised by the Government in 2014 when it announced a ‘family test’ for all new policies and legislation.4 This requires Government departments to assess the impact of proposed reforms on families. That is because the Government states that:

Strong and stable families, in all their forms, play an important role in our society. Families have a major impact on the life chances of individuals and strong family relationships are recognised as an important component of individual, community and national wellbeing.5

However, a report in 2019 by the Centre for Social Justice6 concluded that engagement with the ‘family test’ was ‘superficial’ and that none of the Government departments had records as to the number of times the test had been used. In 2022, the Children’s Commissioner urged Government to put families back at the heart of policy, telling politicians ‘investing in family is the single greatest investment you can make’.7

Not only are family law cases important for the individual, but they can also be stressful for judges. In a, perhaps surprisingly honest, comment, Jackson LJ in LL v Lord Chancellor8 explained that family law judges:

undertake some of the most arduous and emotionally draining cases that come before the courts. Their task can be a lonely one. Feelings run high in many family cases. People who are otherwise entirely reasonable may become aggressive or obstructive litigants when contesting the future arrangements for their children. These are the conditions under which the judge in this case was seeking, in good faith, to discharge her duties.

This chapter will consider some key questions about families: What is family law? Is family life in crisis? It will also highlight some of the most controversial issues which face family lawyers today and which will appear throughout the text. First, it is necessary to attempt a definition of a family.





2 Seeking a definition of the family


Learning objective 1

Explain and evaluate how different theories seek to define a ‘family’



The notion of a ‘family’ is notoriously difficult to define.9 Traditionally, people have a stereotypical image of what the ‘ideal family’ is like – a mother, a father and two children. Yet this family composition is not the family form that most people will have experienced. In 2021, there were 28.1 million households, but just over eight million of those had a dependent child living with them.10 So the image of two parents and two children, while popular with advertisers, does not represent an average household.

It is possible to distinguish families (a group of people related by blood, marriage or adoption): a nuclear family (parents and their dependent children); extended families (the nuclear family plus the wider kin, e.g. grandparents); kinships (the larger family groups related by blood or marriage); and households (a group of people sharing accommodation).11 David Archard suggests a family is ‘that group of individuals whose adults take primary custodial roles in respect of its dependent children’.12 But his requirement that a family must contain children is controversial. Does a child cease to be a member of a family once they leave home? Are a couple who cannot have a child not, therefore, a family? One of the difficulties in defining ‘family’ is the power of the definition and especially the stigma that follows from denying that a certain group of people is a family.13 Hence the extensive campaigning over the past few decades to have gay and lesbian relationships recognised as family.

‘Family’ is presently a term that is of limited legal significance. As we shall see in this text, much effort has been made in attempting a legal definition of ‘marriage’, ‘parent’ and ‘parenthood’, but relatively few cases have defined a ‘family’. How might the law define a family?14



A The person in the street’s definition

In an attempt to define a ‘family’, the law could rely on common usage: how would the person in the street define a family? The difficulty with this is that although there may be some cases where everyone would agree that a particular group of people is a family, there are many other cases where, when asked, people would answer ‘I don’t know’, or there would be conflicting answers, reflecting different values, religious beliefs or cultural perspectives. When children have been asked to define families, they have revealed a broad understanding of the term, including those people they feel close to and even included pets.


B A formalistic definition

The law could rely upon a formalistic approach.15 Such definitions would focus on whether the group of individuals in question has certain observable traits that can be objectively proved. These definitions often focus on criteria such as marriage or the existence of children. The benefit of formalistic definitions is their clarity and ease of proof. The approach therefore has a strong appeal to lawyers. The definitions avoid involving the court in time-consuming or unnecessarily controversial questions.

The main disadvantage is that the approach can be rather technical. If the group of people failed to meet the formal requirements of the definition even though they functioned as a family, should they be denied the status of family? For example, some people argue that it would be bizarre if the law treated an unmarried couple who had lived together for 20 years and raised children together any differently from a married couple who had been married 20 years. Should the fact that the married couple undertook a short ceremony 20 years previously make a difference? Those who take such a view may prefer a definition that considers the lived reality of the relationship, rather than its technical nature.


C A lived reality-based definition

A lived reality-based definition suggests that if a group of people live together in a certain way then the law can term them a family. In other words, the approach focuses on what they do, rather than what they are. This has led David Morgan to argue that although we may not be able to define what a family is, we can identify what ‘family practices’ are.16 If such an approach were to be adopted, the law might describe the functions of a family as: providing security and care for its members; producing children; socialising and raising of children; and providing economically for its members. However, whether a family needs to fulfil all or only some of these functions is controversial. Some have argued that a family’s existence should be focused around children.17 Others suggest that a sexual relationship, or a potential sexual relationship is essential if families are to be distinguished from friendship.18 Still others have argued that caring is what is central to a family.19 Alison Diduck has written:

‘family’ is one way to describe forms or expressions of intimate or private living based upon care and interdependence. And so, family could include a couple, of the same or different sexes with or without children, co-habiting with or without legal formality, or, indeed not co-habiting at all. Family also means an adult caring for a child or other dependent relative. What makes a relationship familial to me then is not necessarily a biological, legal, or conjugal connection, rather it is what people do in it, it is a relationship characterized by some degree of intimacy, interdependence, and care.20

Opponents of a lived reality-based approach claim that it presupposes a particular role for a family, but not everyone will agree on what that role is. Hence, it is argued that it is only because of the dominant position religion has held in our society that a sexual element is seen as important to the definition of marriage.21 There is also the problem of proof. Determining what the group of people does is normally far harder than determining whether or not they have undergone a formal ceremony of some kind. Others complain that a lived reality-based approach ignores some of the things that hold families together, such as shared values, memories, and a sense of identity, which are not captured by the ‘doings’ of a family.22


D An idealised definition

Another approach suggests that a workable definition of what a family is does not exist, but that a definition of an idealised family can be provided. In our society, traditionally this would be seen as a married couple with children. The difficulty is that this idealised picture has become tarnished through evidence of domestic violence; abuse of children within the home; and the oppression of women within marriage. Further, the approach also assumes that what is the ideal family for one person must be the ideal for all. What might be a good family for you might not be a good family for someone else. Perhaps, rather than the law promoting a particular ideal of family life, we should let each person work out for themselves what family form works for them. Further, in a culturally diverse nation such as ours it would be impossible to agree on an idealised family form that would be acceptable to everyone.


E A self-definition approach

This approach would state ‘you are a family if you say you are’. Eekelaar and Nhlapo23 have suggested that societies are gradually accepting an increasing variety of family forms and are reaching the position that a family is any group of people who regard themselves as a family. The benefit of such an approach is that it does not stigmatise people as ‘not family’ unless they do not wish to be regarded as a family. The problem with it is that it becomes difficult to use the concept to promote particular policies or legal responses as it loses any objective meaning. It also carries a danger in that even if a group regarded themselves as a family and the law accepted that, if they were not recocgnised as a family by the wider society, the legal recognition may not mean much.


F The Government’s definition of family

The Government’s ‘family test’,24 which was mentioned in the previous section, has a very broad understanding of families as including:


	
●couple relationships (including same-sex couples) including marriage, civil partnerships, co-habitation and those living apart together;

	
●relationships in lone parent families, including relationships between the parent and children with a non-resident parent, and with extended family;

	
●parent and step-parent to child relationships;

	
●relationships with foster children and adopted children;

	
●sibling relationships;

	
●children’s relationship with their grandparents;

	
●kinship carers; and

	
●extended families, particularly where they are playing a role in raising children or caring for older or disabled family members.



In producing this list, the Government has avoided using a single criterion (e.g. blood ties) and seems to have relied on a broad range of different ways of understanding the family. This recognises the diverse range of being and doing family life in Britain today.


G Do we give up?

So, there are severe difficulties in defining families. There is little agreement within society over exactly what constitutes family or what the purposes of a family are. Does this lead us to throw up our hands and say there is no such thing as a family, as so many sociologists do? The argument for not doing so is that most people regard their family (whatever they mean by that) as of enormous importance, and indeed families are seen as having great social significance. Promoting the family is one of the few political ideals with which most people agree.25

What this demonstrates is that there are dangers in seeking to promote family life or talk about family law unless we are clear what it is we mean by families. We need to be precise about what aspect of the family a law is seeking to promote, or which group of people is intended to be covered by a particular law. Indeed, it may be that some parts of family law will apply to some families and not to others. It is not that some groups are family and some are not, but that some family groups may need the benefits of a particular law and others not. What is clear is that the definition of a family may change over time.


H Discussion of how the law defines families

The legal definition of families has changed over the decades. In 1950 in Gammans v Ekins,26 talking of an unmarried couple, it was stated: ‘to say of two people masquerading as these two were as husband and wife, that they were members of the same family, seems to be an abuse of the English Language’. This approach would no longer represent the law.

Lady Hale in Whittington Hospital NHS Trust v XX27 stated:

More dramatic still have been the developments in the law’s ideas of what constitutes a family. Traditionally, families were limited to those related by consanguinity (blood) or affinity (marriage). Hence at first only opposite sex married couples could apply for parental orders. Now they have been joined by same sex married couples, by same sex and opposite sex civil partners, and by couples, whether of the same or opposite sexes, who are neither married nor civil partners, but are living together in an enduring family relationship. They have also been joined by single applicants. All of these would be regarded as family relationships within the meaning of article 8 of the ECHR.

Ms Justice Russell in Re B (A Child) (No 2) (Welfare: Child Arrangements Order)28 explained that now the focus is on the everyday nature of the relationship, rather than its formal nature:

The family courts are familiar with many kinds of families including those that might have once been considered unconventional and take a broad and purposive approach both to families and to family life; family life is a matter of fact, one of substance, not form.

It is noticeable that such statements avoid a precise definition of a family.

The European Court of Human Rights has had to consider the definition of a family because Article 8 of the European Convention on Human Rights requires a right to respect for family life. The European Court has determined that family ties can emerge from a biological link (especially between a parent and child) or from a sustained relationship. In Paradiso and Campanelli v Italy29 a couple who had asked a woman to carry a child for them as a surrogate mother were not held to have a right to family life in respect of the child. There was no biological link between them and the child, and they had not actively cared for the child. We will return to this issue when we look at surrogacy in Chapter 8.

So, to summarise, in defining a family, the law does not restrict the definition of family life to those who are married or those who are related by blood. It is willing to accept that other less formal relations can be family if they can demonstrate a sharing of lives and degree of intimacy and stability. However, it would be wrong to say that the law takes a pure lived reality-based approach because if a couple are married then they will be regarded as a family, even if their relationship is not a loving, committed or stable one. Further, the European Court of Human Rights particularly considers that close blood ties are often seen as generating a claim to family life, even without much social interaction.


I Changing families?

Some commentators believe that in the past few decades we have witnessed some fundamental changes in the nature of families. Others argue that family life has been in constant flux across the centuries and contemporary changes are no different from the changes in centuries past.30 Certainly some current statistics make dramatic reading.31



KEY STATISTICS





	
●People are now marrying at an older age; the rate of marriage is dropping; and there are projections that fewer and fewer people will marry. In 2021, 58 per cent of households in the United Kingdom involved a married couple or civil partners. That is a drop from 68.6 per cent in 2009.

	
●Increasingly people are co-habiting outside of marriage. In 2019 in the United Kingdom 18.7 per cent of families involved co-habiting couples. The number of cohabiting couples has risen by 22.9 per cent over the past decade.

	
●Living alone is an increasingly popular option. In the last ten years the number of people living alone has increased by 8.3 per cent, with them making up 36 per cent of households in Scotland and 25.8 per cent in London.

	
●In 1971, 91.6 per cent of births in England and Wales were within marriage or civil partnership; by 2021 this had decreased to 49 per cent. In 2021, 15.4 per cent of families were headed by a single parent, while 85.4 per cent of lone parents were women.

	
●Same-sex relationships are increasingly acceptable. In 2019 it was estimated there were 212,000 families consisting of same-sex couples, a 40 per cent increase from 2015.

	
●In 2021, 3.6 million people aged 20 to 34 years were living at home with their parents, 28 per cent of all those in this age group and a striking 24 per cent increase in the last decade.

	
●In the 1970s and 1980s there were sharp increases in the rate of divorce. In recent years the divorce rate appears to have levelled off, and even slightly declined. However, current estimates are that 42 per cent of marriages end in divorce.
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