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Chapter 1 General Principles


  Learning Objectives
 
 1.1 Identify the elements of a tort and the interests protected by tort law.


1.2 Identify the difference between fault and strict liability.


1.3 Identify the objectives of tort law and methods of compensating victims.


1.4 Distinguish tort law from contract and criminal law.


1.5 Demonstrate a critical knowledge of the effect of human rights law on tort law.


1.6 Identify the practical matters affecting a tort claim.


1.7 Apply the law of tort and its general principles.

 
 
 
             Introduction: General principles


Tort law is one of the broadest of legal subjects. Among the scenarios you will encounter in this book are:

  
	People Injured in Road Accidents 

	People Who Suffer Psychiatric Damage

	Accidents at Work

	Actions Against the Police and the Fire Brigade

	Problems Between Neighbouring Landowners

	Attacks on Reputation

	Invasions of Privacy




This chapter will attempt to explain some of the basic principles which underlie the law of tort. Introductory chapters in textbooks are notoriously difficult for students to understand as they are written by people with a detailed knowledge of the subject for people who are new to it. The author will inevitably assume knowledge which the reader will probably not have. Readers are therefore asked to read the chapter and pick up what they can but not to agonise at this stage over material which appears impenetrable. As you progress through the book you will be able usefully to refer back to the introductory chapter.



             1.1 What is a tort?


1.1 Identify the elements of a tort and the interests protected by tort law.


A tort is a civil wrong in the sense that it is committed against an individual (which includes legal entities such as companies) rather than the state. The gist of tort law is that a person has certain interests which are protected by law. These interests can be protected by a court awarding a sum of money, known as damages, for infringement of a protected interest. Alternatively, by the issuing of an injunction, which is a court order, to the defendant to refrain from doing something. There are increasingly limited circumstances where the victim of a tort may avail himself of self-help.


Other branches of law also defend protected interests and the relationship between these and tort law will be discussed later.


 


 See ‘The boundaries of tort’ in this chapter for the relationship between tort law and other branches of law.



  




             Elements of a tort


Tort is a remarkably wide-ranging subject and probably the most difficult of all legal areas to lay down all-embracing principles for.


The approach that will be taken at this stage is to lay down a general pattern and then to show some of the main deviations from this pattern (see Figure 1.1).


The basic pattern


The paradigm tort consists of an act or omission by the defendant which causes damage to the claimant. The damage must be caused by the fault of the defendant and must be a kind of harm recognised as attracting legal liability.


This model can be represented:



act (or omission) + causation + fault + protected interest + damage = liability.
 

An illustration of this model can be provided by the occurrence most frequently leading to liability in tort, a motor accident.


 


Example


A drives his car carelessly with the result that it mounts the pavement and hits B, a pedestrian, causing B personal injuries. The act is A driving the vehicle. This act has caused damage to B. The damage was as a result of A’s carelessness, i.e. his fault. The injury suffered by B, personal injury, is recognised by law as attracting liability. A will be liable to B in the tort of negligence and B will be able to recover damages.

  


Variations


We will be looking at these elements of a tort in more detail shortly. Now we will look at some of the common variations on the basic model. The elements of act (or omission) and causation are common to all torts. There are certain torts which do not require fault. These are known as torts of strict liability. Such torts are rare in English law.


 


Example


An Act of Parliament makes it compulsory for employers to ensure that their employees wear safety helmets. Failure to do so will give rise to an action for damages by the employee. The employer may be liable in a tort called breach of statutory duty if the employee does not wear a helmet and is injured as a result. This is the case even if the employer has done all they could to ensure the helmet was worn. (See also ‘The mental element in tort’.)

  


In some cases the act or omission of the defendant may have caused damage to the claimant but the claimant may have no action as the interest affected may not be one protected by law. Lawyers refer to this as damnum sine injuria or harm without legal wrong.


 


Example


A opens a fish and chip shop in the same street as B’s fish and chip shop. A reduces his prices with the intention of putting B out of business. A has committed no tort as losses caused by lawful business competition are not actionable in tort.

  


 


Thinking point


What would amount to unlawful business competition? This could be where a group of businesses combine to fix prices. This is dealt with by Competition Law.

  


      
Figure 1.1 Elements of a tort

[image: A flow chart illustrates the commitment of tort law.]

 The chart reads as follows.
	Act, or omission

	Causation

	Fault, unless strict liability

	Protected interest

	Damage, unless actionable per se

	Liability





Just in case you thought this was straightforward, there are also cases where conduct is actionable even though no damage has been caused. This is known as injuria sine damno and where a tort is actionable without proof of damage it is said to be actionable per se.


 


Example


If A walks across B’s land without B’s permission then A will commit the tort of trespass to land, even though he causes no damage to the land.

  


 


For trespass to land see Chapter 11.

  




             The interests protected by tort law


Personal security


People have an interest in their personal security. This is protected in a number of ways. If one person puts another in fear of being hit, then there may be an action in the tort of assault. If the blow is struck, then the person hit may have an action in the tort of battery. A person whose freedom of movement is restricted unlawfully may be able to sue for false imprisonment.


 


Example


A is walking down the street when B, who mistakenly thinks A has stolen his mobile phone, grabs A by the arm. It is possible that all three torts have been committed.

  


If personal injury is caused negligently, then the claimant may have an action in the tort of negligence. Personal injuries caused as a result of negligent driving are an example.


The scope given to the personal security interest expands as society becomes more advanced. Until the last century little attention was paid to the psychiatric damage, in the sense of damage to the mind rather than the body, that can be caused to a person. Someone who witnesses a traumatic event can incur serious mental suffering.


 


Example


Kimiko is taking her daughter Yuki to school. A driver ignores a school crossing and hits Yuki. Kimiko is not physically injured but later suffers from a psychiatric illness called post-traumatic stress disorder as a result of witnessing the injury to Yuki. Kimiko will have an action in negligence.

  


The advance of psychiatric medicine and changing views on what is tolerable led the courts to protect certain aspects of mental suffering, such as psychiatric damage caused by witnessing a negligently caused accident. This is an area of law which is still being worked out by the courts in the context of disasters, such as the Hillsborough football stadium disaster.


In the area of medical treatment, patients have become less willing to accept the word of doctors without question. Litigation in this area has led to the courts having to examine difficult issues such as consent to treatment and the right to life. Here law and morality are inextricably mixed.


 


See Chapter 3 for psychiatric damage.

  


 


Thinking point


What should the legal position be if a doctor needs to give a blood transfusion to a patient who will die if they do not receive it, but the patient refuses to have the blood transfusion because of his religious beliefs? Does the doctor respect the religious beliefs or the patient’s life?

  


A further problematic issue is how much information must be given to a patient in order that they can give a valid consent to treatment?


Interest in property


Property in the broad sense of the word is protected by tort law. A person has an interest in their land which is protected by a number of torts such as nuisance, Rylands v Fletcher and trespass to land. Interests in personal property are protected by torts such as trespass to goods and conversion. Where clothing or a car is damaged in a negligently caused accident, then a person may have an action for damages in negligence.


 



For trespass to land see Chapter 11; nuisance see Chapter 12; Rylands v Fletcher see Chapter 13; and negligence Chapters 2–9.


  


Economic interests


Tort law will give limited protection to economic interests where the defendant has acted unlawfully and has caused economic loss to the claimant.


Actions concerning business practices can be brought in what are known as the economic torts. Such protection is limited because the common law has been cautious in drawing the line between lawful and unlawful business practice. This is a line which is largely left to statute to draw. (See OBG Ltd v Allan [2007] 2 WLR 920.)


A controversial area, and one which will be dealt with in the chapter on negligence, is the extent of liability for negligently caused economic loss. This is purely financial loss where there is no physical damage. This is an area where tort and contract intersect.


A distinction is drawn between economic loss which is consequential on physical damage (to the person or to property) and ‘pure’ economic loss.


 


See ‘The boundaries of tort’ later in this chapter for the relationship between contract and tort.

  


 


Example


A is driving an excavator and negligently severs an electricity cable which leads to a factory. The factory is forced to close down for a day and production is lost as a result. Any production which had been started at the time of the interruption of the supply and is damaged will be classed as damage to property and can be claimed in a negligence action. Any production which has not been started but cannot be carried out and results in loss of profit will be classed as economic loss and will be irrecoverable. Do you think that this distinction makes sense?

  


 


Thinking point


Why would a court draw a distinction? Could this be related to the possible extent of the damage? (See ‘The role of policy’ – below.)

  


Reputation and privacy


Increasingly important are a person’s interests in their reputation and privacy. Where a person’s reputation is damaged by untrue speech or writing, then they may have an action in the tort of defamation.


English law has been slow to provide tortious relief for invasions of privacy but has now created a tort of misuse of private information.


 


See Chapter 15 for defamation and Chapter 16 for privacy.

  




             The role of policy


Policy is used in a number of different senses. A full discussion is better treated in a book on jurisprudence. For present purposes the description by Conaghan and Mansell in The Wrongs of Tort will be used. ‘Policy is . . . a . . . phrase used   . . . to describe judicial considerations which are “non-legal”, that is not based on a recognized legal principle or an established precedent’ (p. 204).


Lawyers are used to dealing in concepts such as duty of care, remoteness of damage and fault, etc. When cases are analysed in these terms and there is held to be no liability as there was no duty or the damage was too remote, or the defendant was not at fault, this is referred to as formal conceptualism or black letter law. What is frequently concealed in this terminology is the policy reason behind the decision. Although the lawyer must know the relevant rules of law, and these will be the main area of study in this book, a clear picture will not emerge unless the student is aware of the policy issues which have shaped the decision.


Take another look at the example given in the previous section. The court has the choice of allowing the loss to lie on the factory owner by saying that A is not liable, or of shifting the loss to A by holding him liable. The court’s decision will be explained by saying, for example, that A owes no duty to the factory owner in terms of certain kinds of loss or that certain kinds of loss are too remote. But the decision can also be explained in terms of two policy factors. The courts are concerned with opening the floodgates of litigation: for example, if the electricity cable was connected to 50 factories. Closely connected to this is the role of insurance. Most damages in tort are in practice paid by insurance companies. The court’s decision will act as a signal to firms as to who will have to insure against this risk. The decision may also be based on who they think is the best insurer.


Traditionally, English judges did not refer to policy when giving decisions but they are now increasingly prepared to state these reasons. The floodgates argument has been prevalent in the development of the law on both psychiatric damage and the recovery of economic loss in negligence. In simple terms the floodgates argument means that if you create liability in a particular situation it could give rise to too many claims or too great an extent of damage.


 


Example


A religious leader is shot dead in front of thousands of devotees. Many of these people suffer from psychiatric damage (too many people).


An investment adviser says buy Megabank shares. Many people do. The bank collapses. Many people lose a lot of money (too many people and too great an extent of loss).

  


When you study these sections, bear in mind that one of the factors governing the legal rules imposed is the fear of the courts being swamped by a large number of actions and too heavy a burden being placed on the defendant or their insurers.



             1.2 Fault and strict liability


1.2 Identify the difference between fault and strict liability.


As we saw previously, it may not be sufficient for claimants to prove that the defendant’s act or omission caused them damage in order to succeed in an action. It may also be necessary for the claimant to show that the defendant was at fault. Fault in tort means malice, intention or negligence. Where fault does not have to be proved it is said to be a strict liability tort.


The history of fault in tort law is connected to policy and stems from the nineteenth century. At this time, the availability of insurance was extremely limited and damages would usually be paid personally by the defendant. In order to protect developing industries, the courts evolved a system of tort that usually required proof of fault in order for an action to succeed. The economic argument in favour of fault was supported by the moral and social arguments that fault-based liability would deter people from anti-social conduct and it was right that bad people should pay. One consequence of this development was that workers in industry who suffered industrial accidents were largely deprived of compensation.


English law has never succeeded in ridding itself of this nineteenth-century legacy and fault remains as the basis of most tort actions. Understanding of the principle is made more difficult as the spread of insurance has meant that the courts have been able to increase the standard of conduct required in certain situations, while retaining the language of moral wrongdoing. It has been shown that many errors by car drivers which are classed as being negligence (fault) are statistically unavoidable. Where this is the case, the moral and deterrent arguments for fault are certainly reduced if not extinguished. Further problems are caused by the fact that a tort judgment is rarely paid by the defendant themselves but by their insurer. What has happened is that fault has often moved away from being a state of mind to being a judicially set standard of conduct which is objectively set for policy reasons.


 


Example


A was operated on by surgeon B. Something went wrong during the operation and A is now incapable of looking after himself. A sues B for negligence. If the action is successful, then A will be awarded £500,000 damages. The question in the case will be whether B was negligent (at fault).

  


 


Thinking point


At what level should the court set the standard? In order to compensate as many victims of medical accidents as possible, the standard should obviously be set very high. But if this is done, the damages which are paid out by the health authority will remove money which could otherwise be used for patient treatment. The standard will therefore be set at a level which is dictated by policy.

  


There are three states of mind which a student needs to be aware of in tort law. These are malice, intention and negligence. Where a tort does not require any of these it is said to be a tort of strict liability.



             Malice


Malice in tort has two meanings. It may be: (a) the intentional doing of some wrongful act without proper excuse; or (b) to act with some collateral or improper motive. It is (b) which is usually referred to.


In the sense of (b) above there is a basic principle that malice is irrelevant in tort law. If a person has a right to do something then their motive in doing it is irrelevant.


 


Extract



Bradford Corporation v Pickles [1895] AC 587


The defendant extracted percolating water in undefined channels with the result that the water supply to the claimant’s reservoir was reduced. The defendant’s motive in doing this was to force the claimant to buy his land at his price. The action failed, as the defendant had a right to extract the water. As he had such a right, his motive, even if malicious, was irrelevant.

  


In some countries, such as the USA and Germany, a bad motive is a ground for liability but, as can be seen in the above case, this is not the rule in English law.



 Some writers regret the failure of English law to accept bad motive as a ground for liability, as it is in the United States and Germany. . . . But I agree with Tony Weir’s opinion, forcibly expressed in his Clarendon Law Lectures on Economic Torts (1997) that we are better off without it. It seems to have created a good deal of uncertainty in the countries which have adopted such a principle. Furthermore, the rarity of actions for conspiracy (in which a bad motive can, exceptionally, found liability) suggests that it would not have made much practical difference. (OBG Ltd v Allan [2007] 2 WLR 920 at 927, per Lord Hoffmann.)
 
 

There are two groups of exceptions to the basic principle that malice is irrelevant:

  
	Where malice is an essential ingredient of the tort, for example, in malicious prosecution, the claimant must prove not only that the defendant had no grounds for believing that the claimant was probably guilty, but also that the defendant was activated by malice. The reason for this requirement is that policy in this area favours law enforcement over individual rights. The result of the requirement is that there are few successful cases of malicious prosecution.

	There are also torts where malice may be relevant to liability. For example, in nuisance malice may convert what would have been a reasonable act into an unreasonable one.




 


Extract



Christie v Davey [1893] 1 Ch 316


Claimant and defendant lived in adjoining houses. The claimant gave music lessons and this annoyed the defendant. In retaliation the defendant banged on the wall and shouted while the lessons were in progress. The claimant was held to be entitled to an injunction because of the defendant’s malicious behaviour.

  


The distinction between this case and Bradford Corporation v Pickles is difficult. Pickles was thought to have established a principle that a lawful act does not become unlawful when done with malice. However, this case was concerned with water rights to which special rules apply and was concerned with a prospective, rather than existing, amenity. This is not to suggest that malicious interference with an existing amenity is always actionable.


 


See Chapter 12 for nuisance.

  


Also, in defamation cases, malice may destroy a defence of honest opinion or qualified privilege and may affect the defence of truth (justification) where spent convictions are in issue.


 


See Chapter 15 for defamation.

  


 


Thinking point


If there is a moral principle in tort law in that it is based on fault, why are there such restrictive rules on the relevance of malice?

  




             Intention


The meaning of intention varies according to the context in which it is used.



 I do not resile from the proposition that the policy considerations which limit the heads of recoverable damage in negligence do not apply equally to torts of intention. If someone actually intends to cause harm by a wrongful act and does so, there is ordinarily no reason why he should not have to pay compensation. But I think that if you adopt such a principle, you have to be very careful about what you mean by intend. (Lord Hoffmann in Wainwright v Home Office [2003] 4 All ER 969.)
 
 

Intention is primarily relevant in two groups of torts:

  	Torts derived from the writ of trespass. Here intention means where a person desires to produce a result forbidden by law and where they foresee it and carry on regardless of the consequences. E.g. the defendant must intend to do the act, but need not intend harm: for example, if a person has a fit and strikes another person this would not amount to trespass to the person. But the test will catch the practical joker who intends to frighten a person but ends up causing them severe psychiatric damage.



 


 For trespass to the person, see Chapter 14.



  


  	In cases of fraud and injurious falsehood. In these torts the defendant must make a statement which they know is untrue.



 


 See Chapter 4 for deceit and Chapter 15 for malicious falsehood.



  




             Negligence


Negligence in tort has several meanings. It may refer to the tort of negligence or it may refer to careless behaviour. It is in the latter sense that the word is used here. In this sense it does not refer to a state of mind. When a court finds that a person has been negligent it is making an ex post assessment of their conduct. A person who totally disregards the safety of others but does not injure them is not guilty of negligence, although they may be morally reprehensible. On the other hand, the person who tries their best, but falls below the standard set by the court and causes damage, will be liable.


 


For the tort of negligence, see Chapters 2–9.

  


The standard set is an objective one. The court will apply the test of what a ‘reasonable person’ would have done in the defendant’s position. One effect of this test is that no account is taken of individual disabilities.


 


For standard of care in negligence, see Chapter 7.

  


 


Extract



Nettleship v Weston [1971] 2 QB 691


The defendant was a learner driver who was given lessons by the claimant. The claimant was injured as a result of the defendant’s negligent driving. The court held that all drivers, including learner drivers, would be judged by the standards of the average competent driver.

  


The setting of the standard depends on what the objective of the negligence formula is. If the objective is to compensate the claimant for their loss, then it is clearly in the claimant’s interests to set the standard as high as possible. But if the objective is to deter the defendant, then it is counter-productive to set a standard which is too high to be attainable. Research has shown that the standard set for drivers is unattainable, even by safe drivers, with the result that the defendant may have been unable to avoid the accident but is still classed as having been negligent.


 


Thinking point


If the standard of care was subjective, which factors do you think the courts would take into account?

  




             Strict liability


Whereas fault is a positive idea, strict liability is a negative one. It means liability without fault. In the last century the emphasis was placed by the courts on fault-based liability, and strict liability was generally frowned on. Some areas of strict liability have survived and Parliament has created others.


No coherent theme links these areas. There are historical relics such as strict liability for trespassing livestock, which harks back to a predominantly agricultural society. The rule in Rylands v Fletcher represents a largely failed attempt by the judiciary to deal with the problems created by the Industrial Revolution. The rule that an employer is vicariously liable for the negligence of their employee in the course of their employment, in the absence of any fault on the part of the employer, is a pragmatic response to a particular problem.  


 


See Chapter 13 for Rylands v Fletcher.

  


In the area of industrial safety, Parliament has passed legislation which may impose strict as opposed to fault-based liability on an employer.


 


See Chapter 17 for vicarious liability.

  


The standard of liability imposed, even within the context of strict liability, varies from tort to tort. There is one example of absolute liability, where no defence is available. This is the Nuclear Installations Act 1965. Most actions, however, permit some defences or exemptions from liability.


What is common to all tort actions is the idea of causation. The claimant must always prove that the defendant caused their injury. There are frequently calls for drug manufacturers to be made strictly liable for injury caused by their products. If this were to occur then the claimant would no longer have to prove negligence but would still be faced with the difficult task of proving that it was that drug which caused their injury.


 


Example


A drug company manufactured a drug called thalidomide. One of the prescribed uses for the drug was to alleviate early morning sickness in pregnant women. Unfortunately the drug had severe side effects on the foetus and resulted in babies being born without limbs.


Years of litigation ensued against the manufacturers but the parents were unable to establish negligence or causation.

  




             1.3 Objectives of tort


1.3 Identify the objectives of tort law and methods of compensating victims.


Tort law has two main objectives: compensation and deterrence. It is generally thought that tort law normally has no punitive function and that this job is performed by the criminal law. There are very limited circumstances, though, where exemplary damages may be awarded in tort and these do have a punitive function. The fact that the judiciary has kept the award of this type of damages within such narrow parameters means that they are wary of tort law performing this function.


 


 See Chapter 18 for exemplary damages.



  


As tort law is such a varied subject and has no single unifying feature, it is difficult to state the objectives of tort. A starting point is corrective justice. This is a basic requirement of a civilised society. The justice element requires that a person should not unreasonably interfere with another by, for example, striking them or destroying their property. This is where the two key elements of most torts come in: fault and causation. If a person’s conduct is at fault and that fault causes another harm, then the perpetrator should correct this by making reparation to the injured party. The way that this is done is through compensation.


Compensation


One of the major aims of tort law is to compensate those who have suffered damage as a result of tortious behaviour. This is particularly true of actions for personal injury. In theory the present system shifts losses from the claimant to the defendant when the defendant has been shown to have been at fault.


One problem here is what is meant by fault. We have already seen that legal fault is not the same as moral fault. A person can be negligent in the legal sense without being morally to blame.



             Deterrence


Individual deterrence


The theory behind individual deterrence is that the possibility of a civil sanction, such as damages, will cause the defendant to alter their behaviour and avoid inflicting damage.


Will the possibility of a civil sanction actually affect the defendant’s behaviour? Most awards of damages are paid out by insurance companies. Therefore the only financial effect of an award of damages on an insured defendant may be to increase the premium which they have to pay for their insurance.


A financial sanction may not be the only factor. Reputation is also important to some people. A finding of negligence against a doctor or lawyer may adversely affect their career.


In order for the sanction to be a deterrent it must be possible for the defendant to have avoided the accident. We have seen that it is impossible for a car driver to avoid committing driving errors which the law will label as negligence. If a person cannot avoid an error then they cannot be said to be deterred by a liability rule.


It is now generally accepted that individual deterrence has little part to play in most tort actions. The legal reason that most people drive as safely as they can is the fear of criminal, not civil, sanctions. Individual deterrence does have a role where a person’s professional reputation is at stake, and the reason why most newspapers try to avoid libelling people is the fear of an action for defamation.


General or market deterrence


This form of deterrence is not individual deterrence but what is known as market deterrence. The idea behind this is that tort law should aim to reduce the costs of accidents. This is achieved by imposing the costs of accidents on those who participate in accident-causing activities.


 


Example


If a car manufacturer were to be charged the accident costs of cars in which seat belts were not installed, then the price of cars without seat belts would reflect the accident costs. Rather than impose a law which states that cars must be fitted with seat belts, the market, through the cost of cars without seat belts, would enable people to make a choice between the cheaper cars with seat belts or the more expensive ones without.

  


 


Talking point


The advent of driverless cars could give an example of market deterrence through insurance. If it is proved that driverless cars are safer than those driven by human beings, then the insurance on driverless cars will be cheaper and there would be an incentive for governments to impose a lower tax rate.

  


 


Case study


The following example is intended to illustrate some of the possible objectives of tort law.


Example


James is employed by Horizon Garages as an attendant at one of their garages. Alice has filled her car with petrol and gone to the cash desk to pay by card. Alice also needs change and asks James if he can give her change for £20. James has a hangover and refuses. Alice threatens to report him to the company and leaves. James follows her and attacks her as she is getting into her car. Alice suffers a broken arm and now has post-traumatic stress disorder as a result of the attack. She has also lost her job as a result of her psychiatric illness.



Should Alice be compensated? If so – by whom and why?
 

On the basis of corrective justice it would be fair to impose the losses on James. James is at fault and his fault has caused Alice’s harm. As far as money can do it, Alice should be put back in the position she was in before the attack.


If the objective is deterrence then James should be made liable on the basis that it would deter him from such conduct in future.


Tort law does not generally perform a punitive function, as this is the function of criminal law. James’ actions would of course amount to a criminal act for which he could be punished and in reality it is the threat of a criminal sanction that should deter a person from this behaviour.


This gets complicated when you ask the question of who should compensate Alice for her damage. If compensation is wrapped up with deterrence and corrective justice then James should pay. However, James is highly unlikely to have the money to pay the damages and will not be insured.



Who does have the money?
 

The answer is Horizon Garages. James is an employee and is working for them at the time the tort is committed. Horizon must be insured against torts committed by employees in the course of their employment.



Are Horizon at fault?
 

Unless James was a sociopath who they knowingly employed, then the answer is no.


In this case the doctrine of vicarious liability where one person can be held liable for the tort of another will come to Alice’s assistance. The classic example is the liability of an employer for a tort committed in the course of employment by their employee. The employer may not be at fault but can still be held liable. This moves the question away from who should pay to who can pay. So although Horizon are not at fault, they must compensate Alice.


If James is convicted of a criminal offence it is possible for Alice to receive compensation from the Criminal Injuries Compensation Scheme. Generally the victim would obtain less than they would obtain from a successful tort action for damages.


As a result of the attack Alice requires support to cope with her injury. There are various ways in which she can obtain ­compensation. This raises the question of why Alice should have to work through the processes and demands required to obtain a successful tort action. Is there a simpler and more logical method to meet her requirements? Alternative methods are private insurance and state (public) benefits.

  


Methods of compensating accident victims


There are three systems which provide for accident victims. These are tort law, public insurance (social security) and private insurance. (See Figure 1.2.) The largest part in compensation is now played by public insurance. A person who is injured in an accident may become entitled to payments by the state, such as sickness benefit.


Tort damages are distinguished from payments by the state in that the former are payable only on proof that a person caused an injury and was (usually) at fault in doing so. The latter are payable on the occurrence of an event and according to need.


The third system is private insurance. This plays a small but growing part in accident compensation. Personal accident insurance or permanent health insurance may be taken out against the possibility of indisposition. This is still relatively expensive in the United Kingdom but is being taken up by employers for their key personnel.


A number of criticisms are levelled at the tort system. It is very expensive to administer in comparison with social security. It has been calculated that the cost of operating the tort system accounts for 85 per cent of the sums which are paid to accident victims. For claimants the system is unpredictable, as they do not know whether they will receive any compensation. This results in pressure on claimants to settle actions for less than they would receive if they went to trial. The system is also slow and a claimant may have to wait years before receiving compensation. The more serious the accident, then generally the longer the claimant has to wait. Finally, damages have historically been paid in a lump sum. This created difficulties as inflation may erode the value of the award and no account can be taken of improvement or deterioration in the claimant’s medical condition. The situation is now changing, however.


 


See Chapter 18.

  


The major advantage of tort damages is that they are generous. The principle is restitutio in integrum. As far as money can do this, the claimant must be restored to the position they were in before the accident. This covers past and future losses, such as loss of earning capacity.



             Alternative systems of compensation


We have already seen that tort damages are only part of the overall picture of compensation for accidents and are a junior partner to state benefits. The position in England and Wales is complex, with a number of possible avenues of compensation open to an injured person. They may be able to obtain tort damages, be covered by private insurance and be entitled to state benefits. Because of the haphazard and uncoordinated way in which the system has evolved, the victim may end up being over-compensated. On the other hand, a victim may have no insurance cover, not be able to prove fault against a person and may not have a sufficient contribution record to claim contributory state benefits. This victim will only have the safety net of basic state support at subsistence level.

      
Figure 1.2 Accident compensation

[image: A flow chart is titled accident compensation. ]

 The flow chart reads as follows. 


	Accident compensation. 


	Column 1. Crime committed. Criminal injuries compensation. 


	Column 2. Tort committed. Fault. Causation. Damage. Damages. 


	Column 3. Public insurance. Is victim covered? What state benefits are available?




Column 4. Private insurance. Is victim insured? Does insurance cover loss?



One other source of compensation which should be mentioned at this point is the Criminal Injuries Compensation Scheme. Payments may be made for injuries directly attributable to crimes of violence. If the victim goes on to obtain tort damages, then any award made under the scheme must be repaid.


In some countries the role of compensating for accidents has been removed from the tort system. In New Zealand, a comprehensive no-fault accident compensation scheme was set up in 1974 to replace tort damages in personal accident cases.

  
	Where a person suffers injury through accident they make a claim through the Accident Compensation Commission.

	The victim may claim up to 80 per cent of earnings before the accident. Payments are made on a weekly basis and can be adjusted to reflect inflation and the victim’s medical condition.

	The victim does not have to prove fault and a wider range of accidents are therefore covered by the scheme than by tort law.

	The system of periodical payments avoids problems which are caused by lump sum awards of damages in tort cases. In tort cases it is not generally possible for the court to take into account future inflation or to allow for changes in the victim’s medical condition.

	Under the scheme, a victim may also claim for non-pecuniary loss in the form of an independence allowance for persons who have a permanent disability above 10 per cent. Such awards are low compared with those which would be received under a tort system.

	The advantage of the scheme is that all accident victims receive some compensation and are not put to the trauma, cost and delay of having to sue someone.

	The drawbacks which have been discovered from experience of running the scheme are the cost, which is clearer and therefore more political than the tort system, and the possibilities of fraud. A further problem, which is common to most legal compensation systems, is that a distinction is drawn between the covered area of personal injury by accident (including occupational disease) and the uncovered areas of disease and ageing. A number of writers have pointed out that in a no-fault compensation scheme the concentration should not be on the cause of the accident but on the disability itself.




The New Zealand experience has been that a no-fault system that tries to replace tort damages across the board is extremely expensive and the government was forced to reduce the level of benefits available.


In England, the thalidomide tragedy in the 1960s and 1970s aroused interest in the question of compensation. The Pearson Commission (Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd 7054 (1978)) was established and the report proposed a no-fault scheme limited to accidents caused by motor vehicles. Some 188 other proposals were made but it is doubtful whether any reform can be traced directly to these. Despite the political neglect of this report, it remains the most far-reaching piece of research on the tort system carried out. Pearson concluded that only 6.5 per cent of people who were injured in accidents received damages through the tort system.


A no-fault scheme does involve spending money and the implementation of such a scheme depends on the political will to do so. Opponents of such schemes argue that the removal of tort actions will remove an important deterrent to careless conduct.


The question of taking medical ‘accidents’ out of the legal system has been discussed for a number of years. The option of a comprehensive no-fault scheme was dismissed in 2003 when the cost was estimated at £4 billion per annum.


The Department of Health has now come up with an alternative to tort law in the form of the NHS Redress Act 2006. The Act established an NHS redress scheme which enables the settlement of certain low value claims arising after adverse incidents without the need for court proceedings. It came into effect in 2008. The scheme applies only to claims under £20,000 and will apply where the claim is by the estate or dependants of a deceased patient. The objectives are to take the ‘heat’ out of disputes and remove any financial disadvantage from the patient. This is not a ‘no-fault scheme’, as it applies only to claims in tort, but it is anticipated that it will remove the need for patients to go to court in low-cost claims.


Implementation of the scheme has been delayed as a result of criticisms, the compensation culture debate and a long-running inquiry as to how it fits with complaints against the NHS.


On similar lines, a ‘quick and simple compensation scheme for road traffic accidents’ for claims valued at between £1,000 and £10,000 came into effect for personal injury claims from April 2010. The threshold was increased to £25,000 from 2012 and extended to claims involving employers and public bodies.


 


Thinking point


Why do you think the United Kingdom has not adopted a no-fault system?

  




             A compensation culture?


There is renewed interest in the personal injury litigation system, partly as a result of claims that England and Wales now have a ‘compensation culture’ similar to that in the United States. A compensation culture can be loosely defined as a propensity to respond to injury by legal redress. Such claims have been partly driven by changes in the way in which the legal system operates in this area.


Lawyers have become increasingly adept at identifying and developing claims for personal injuries. Increasing specialisation and the foundation of the Association of Personal Injury Lawyers in 1990 has enabled lawyers to coordinate claims and share expertise.


Social awareness of the right to claim has been raised, partially as a result of the ability of lawyers to advertise and the advent of claims management companies that act as intermediaries between the client and lawyers and aggressively advertise the availability of claims.


The previous availability of conditional fee agreements (CFAs) allowed lawyers to work for clients on a ‘no-win no-fee’ basis and may also have been a factor. CFAs meant that if a claim failed the client did not have to pay his own lawyer’s costs. An insurance policy could be taken out to cover the costs of the other side. If the claim was successful, the claimant lawyer’s own costs and a ‘success fee’ could be recovered from the defendant. The financial risks of litigation were therefore considerably reduced. CFAs became widely available after the implementation in 2000 of the Access to Justice Act 1999. However, such figures as are available for the period 2000–13 do not suggest that claims in accident cases have risen appreciably since then. Since 2013 CFAs have been replaced by after-the-event insurance and damages-based agreements. (For a straightforward account see https://hsfnotes.com/litigation/jackson-reforms/contingency-fees-or-damages-based-agreements-dbas/.)


One problem with assessing the current position is that there has been no comprehensive empirical study of the system since the Pearson Commission in 1978 and the Oxford Study in 1984 (D. Harris et al., Compensation and Support for Illness and Injury (1984)). Recent research on the available data suggests that although there has been a threefold rise in claims since 1978, this is not a recent phenomenon and claims for accidents (as opposed to disease) have not risen in the last decade. The total number of claims rose by 3 per cent between 2001–06. However, there was a 5 per cent fall in the number of accident claims in the same period. Motor claims remained stable, whereas clinical negligence claims fell by 34 per cent and employer’s liability claims by 21 per cent. Motor accident claims accounted for 70 per cent of the total. What has increased is the total cost of claims, probably as a result of changes to the way damages are calculated and legal costs. (R. Lewis, A. Morris and K. Oliphant, ‘Tort Personal Injury Claims Statistics: Is There a Compensation Culture in the United Kingdom?’ (2006) 2 JPIL 87–103.)


The view of the UK government, following the conclusions of its Better Regulation Task Force in Better Routes to Redress (Cabinet Office Publications, 2004) is that the compensation culture is a myth but that the public’s erroneous belief that it exists results in real and costly burdens. This underlies the rather strange provision of s 1 of the Compensation Act 2006 which, according to the government, simply reiterates the current test for breach of duty in negligence and then establishes a framework for the regulation of claims management companies.


Section 1 of the Act is intended to deal with the effect of negligence on social activities where people might be inhibited from involving themselves or allowing their land to be used:



 A court considering a claim in negligence or breach of statutory duty may, in determining whether the defendant should have taken particular steps to meet a standard of care (whether by taking precautions against a risk or otherwise), have regard to whether a requirement to take those steps might:
 
 


 (a) prevent a desirable activity from being undertaken at all, to a particular extent or in a particular way, or
 
 


 (b) discourage persons from undertaking functions in connection with a desirable activity.
 
 

It is difficult to see what this will achieve, as there is stated to be no change to the common law test for breach of duty and the courts are already alert to this problem, as is shown in cases such as Tomlinson v Congleton Borough Council [2003] 3 All ER 1122.


 


See Chapter 7 for more on Tomlinson v Congleton Borough Council

  


Similar thinking would appear to be behind the Social Action, Responsibility and Heroism Act 2015 (SARAH). This was passed to protect ‘everyday heroes’ from being deterred from participating in socially useful activities by the threat of liability. The act introduces a new factor to be considered by the court in determining whether a person has been negligent. This factor is ‘heroism’ which is not defined by the act.


The Act was described by Lord Pannick in its passage through Parliament as, ‘the most unnecessary, indeed pointless piece of legislation to be considered by Parliament for a very long time.’


 


See Chapter 7 for more on SARAH.

  


 


Thinking point


Do you think there is a compensation culture? If so – what factors do you think have given rise to it?

  




             1.4 The boundaries of tort


1.4 Distinguish tort law from contract and criminal law.


Contract and tort


The boundary between tort and contract is an area which has caused the courts considerable problems.


A number of distinctions between contract and tort can be offered, but it remains the case that there are still substantial areas of overlap between these two strands of common law liability. At best, it can be said that there are differences between contractual and tortious obligations, but that the two interact and complement each other and in many instances they overlap.


Legally imposed and voluntarily assumed obligations


Tort duties are fixed by law, whereas the contractual obligations of the parties are fixed by the parties themselves. However, like most generalisations, this is apt to mislead. Many contractual obligations are legally imposed. For example, in the field of product liability, terms are implied in contracts for the supply of goods which owe little to voluntary choice. Sellers have terms of fitness for the purpose and satisfactory quality included in the contract by virtue of the Consumer Rights Act 2015, s. 9 (satisfactory quality) and s. 10 (fitness for purpose).


Just as it is misleading to say that contractual obligations are voluntarily assumed, it is also a mistake to ignore the relevance of voluntary choice when considering the issue of tortious liability. Some tortious duties arise out of a relationship which has been voluntarily entered into. For example, the duties owed by an employer to his employees and that owed by an occupier of premises is partly dependent on the relationship between the parties. Moreover, liability for economic loss caused by negligently prepared advice will involve a consideration of the relationship between the adviser, the advisee and any relevant third party and it will be necessary to take account of any contractual undertaking which might have been given. In contract, the statement is made voluntarily and must be supported by consideration from the recipient. In tort, the maker of the statement must voluntarily assume responsibility for it. The only distinction is that no consideration is required in tort.


While tortious duties are imposed by law, it does not always follow that they are immovable, since it is possible for such duties to be modified by an agreement between the parties.


Consent


Does the distinction between contract and tort make sense if one approaches this question from the point of view of consent (i.e. that a contractual duty can only be imposed where a party consents, but a tortious duty may be imposed in the absence of consent)? Whether a contractual duty exists or not is determined on the basis of objective criteria, not on the subjective intention of the parties. This means that although consent plays a part in contract, it is not all-important. Conversely, in tort consent may play a role. Where a person is injured during a sporting contest, such as football, there may be no action in tort, as the injured person may have consented to the risk of injury by taking part in the contest. Tort law also imposes duties on an occupier of land to a visitor to the land. Whether a person is a visitor or not, and therefore whether such a duty may be imposed, depends on the consent of the occupier to the presence of that person.


Strict and fault-based liability


A further generalisation is that contractual liability is strict, whereas tortious liability is fault-based. Although it is true that many contractual duties are strict, there are many that require the defendant to exercise reasonable care and are therefore fault-based. Many tortious duties are said to be fault-based, but the problem is to decide what is meant by fault. It is clear that the word fault has different meanings. For example, very rigorous standards are imposed in areas where liability insurance is compulsory. Furthermore, there are a number of strict liability torts in which it is not necessary to show that the tortfeasor is blameworthy in causing harm to the claimant.



             The interest protected when granting a remedy


The common law recognises a number of interests which it regards as deserving of protection. Traditionally, the fulfilment of expectations is perceived to be the function of the law of contract with the result that an award of contract damages is supposed to put the claimant in the position he would have occupied had the defendant’s undertaking been fulfilled. The claimant’s expectations may be protected in other ways, for example where a defaulting buyer is ordered to pay for goods he has agreed to purchase, or if the court grants a decree of specific performance. Compensating a claimant for wrongfully inflicted harm is seen to be the role of the law of tort and requires the claimant to be returned to the position they were in before the defendant’s wrong was done. Accordingly, in general terms, tort damages are not supposed to take account of what would have happened to the claimant. Instead, damages are assessed on the ‘out of pocket’ principle.


 


Example


If A sold B a motor car for £5,000 which was worth £4,000 but A said it was worth £6,000, B’s contract damages would in theory be the difference between what the car was worth and what he had been led to believe it was worth, i.e. £2,000. But B’s damages in tort would be the amount required to put him in the position he was in before the tort was committed, i.e. £1,000.

  


But these distinctions are apt to mislead and it is important not to say that only the law of contract is concerned with expectations, and that only the law of tort is concerned with compensating wrongful harm. In some instances the so-called ‘contract measure’ is relevant in a tort action, for example where the claimant in a personal injuries case is awarded damages for loss of future earnings or where a solicitor has negligently drafted a will depriving the beneficiaries of their bequest.


The traditional role of tort law has been to protect people against damage to their person and property. This is done by making an award of damages for any loss incurred by the victim. The problem comes, as in the above example, where tort is used to protect economic interests. Some people believe that this should be the role of contract and that tort should have no role to play. Contract law aims to make things better and tort to avoid making things worse. But consider the following case.


 


Extract



Ross v Caunters [1979] 3 All ER 580


The defendant solicitor acted negligently in the execution of a will, with the result that the claimant was unable to take a bequest under the will. The testator (person making the will) had a contract with the solicitor but the claimant did not, because of the contractual doctrines of consideration and privity. The court decided that the defendant was liable in the tort of negligence and the claimant was able to recover the value of his lost bequest from the solicitor. But was this a case of the solicitor making the claimant worse off or failing to make him better off? Would it not be easier in these circumstances to alter the law of contract so that there is a contract in favour of a third party (in this case the beneficiary)?

  


 



See Chapter 4 for economic loss.


  




             Concurrent liability


There are situations where a claimant may have a choice between contract and tort. If a person receives private medical treatment and is negligently injured, they may sue the doctor in negligence or for breach of contract. The substance of the action will not differ, as in negligence the doctor must take reasonable care and in contract there is an implied term that the doctor will take reasonable care. It is unlikely that the doctor will have guaranteed a cure, so there is no advantage to the claimant in suing in contract to protect their expectation interest. The damages in either case will be the same.


 


Key question


Esmail consults Peyton, a solicitor, in regard to his divorce proceedings. Esmail is not satisfied with the financial settlement made at the end of the divorce proceedings and alleges that Peyton has acted negligently. Esmail has a choice of actions here. He has a contract with Peyton, and under the contract they have a duty to exercise reasonable skill and care. Peyton also owes Esmail a duty of care in negligence and again the duty is to use reasonable care.


What are the three differences?


1. The first difference:


Limitation


The most important difference is the rules on limitation. These rules govern the time period within which a claimant must bring an action. In contract, time periods generally run from the time a contract is made and in tort from the time damage is suffered.


2. The second difference:


The rules on causation and remoteness


Remoteness principles in tort are generally thought to be more favourable to the claimant than those in contract. (See Chapter 8 for remoteness.)


3. The third difference:


Defences


Not all concurrent liability principles will run in the claimant’s favour. If the claimant chooses to sue in negligence, then the defendant has the opportunity of raising the defence of contributory negligence by the claimant. If the action is brought in contract, then the opportunity to raise contributory negligence is limited by the current law and is not available where the contractual duty is stricter than negligence. (See Chapter 9 for contributory negligence.)

  


Where there is no contradiction between the contractual and the tortious duties, it is now clear that concurrent liability does exist and that a claimant can take advantage of favourable tortious rules.


 


Extract



Henderson v Merrett Syndicates Ltd [1994] 3 All ER 506


Lloyd’s names sued their managing agents. The gist of the action was negligent advice leading to economic loss on the insurance market.


Some of the names had a contract with their agents but this was held not to preclude a duty of care in tort.


Lord Goff in a detailed judgment reviewed the authorities and upheld the analysis in favour of concurrent liability.



 [L]iability can, and in my opinion should, be founded squarely on the principle established in Hedley Byrne itself, from which it follows that an assumption of responsibility coupled with the concomitant reliance may give rise to a tortious duty of care irrespective of whether there is a contractual relationship between the parties, and in consequence, unless his contract precludes him from doing so, the claimant, who has available to him concurrent remedies in contract and tort, may choose that remedy which appears to him the most advantageous.
 
 
  


This case established that concurrent liability in contract and tort is generally available. There will not be concurrent liability in all cases where there is a contract between the parties.


 


See also Chapter 4 for Henderson v Merrett.

  


  
	The contractual duty must require the exercise of reasonable care and not be a strict liability duty. Contractual duties in sale of goods contracts are normally strict.

	The tortious duty must be co-extensive with the contractual one and be freestanding in the sense that the claimant cannot build on the contract to establish a duty where no tortious duty is recognised. This would be the case where a person had a contract with a builder and suffered economic loss. There is no duty of care on a builder to avoid economic loss.

	The remoteness rule should be the same and should be the contractual one.




Change


The dividing line between the two areas is never static and a student can observe the changes from a historical perspective. The rigidity of contract law through the doctrines of consideration and privity may give rise to an expansion in tort law.


 


Thinking point


If the doctrine of consideration was abolished in contract law would it be necessary to have a law of tort and a law of contract?

  




             Tort and crime


One of the main functions of the criminal law is to identify and provide punitive sanctions for behaviour that is categorised as criminal because it is damaging to the good order of society.


The same conduct can amount to both a crime and a tort. An example would be driving a car recklessly and hitting another vehicle. The driver could be prosecuted for a motoring criminal offence and sued for negligence in tort.


It is important to remember that the rules in civil and criminal cases are different as is shown by the next case.
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Ashley v Chief Constable of Sussex Police [2008] UKHL 25


In cases of assault and battery it is possible for criminal and civil proceedings to be brought. This is illustrated by a case where a police officer shot and killed a man. A civil action was brought by the family and the police officer pleaded self-defence. The House of Lords held that the ends to be served by the two systems were very different. One of the main functions of the criminal law was to identify and provide sanctions for behaviour that was categorised as criminal. It was fundamental to criminal law and procedure that everyone charged with criminal behaviour should be presumed innocent until proven guilty and that as a general rule no one should be punished for a crime that he or she did not intend to commit or be punished for the consequences of an honest mistake. This explained why a person who honestly believed that he was in danger of an imminent deadly attack and responded violently in order to protect himself from that attack should be able to plead self-defence as an answer to a criminal charge, whether or not he had been mistaken in his belief and whether or not his mistake had been, objectively speaking, a reasonable one for him to have made. The greater the unreasonableness of the belief, however, the more unlikely it might be that the belief was honestly held.


The function of the civil law of tort was different. Its main function was to identify and protect the rights that every person was entitled to assert against, and require to be respected by, others. It was one thing to say that if a person’s mistaken belief was honestly held he should not be punished by the criminal law. It would be quite another to say that his unreasonably held mistaken belief would be sufficient to justify the law in setting aside the victim’s right not to be subjected to physical violence by that person.

  


 


For assault and battery, see Chapter 14.

  


A distinction between tort and crime was given in:
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Canada Goose UK Retail Ltd v Persons Unknown [2020] EWCA Civ 303


The appellant, Canada Goose, was an international retail clothing company which sells products, mostly coats, which contain animal fur and down. They opened a store in Regent Street, London and sought an injunction and damages in respect of 'a campaign of harassment and of acts of trespass and/or nuisance against [them]'.  The respondents were described in the claim form as: 'Persons unknown who are protesters against the manufacture and sale of clothing made of or containing animal products and against the sale of such clothing at [the store]'.


The Court of Appeal refused to grant the injunction. One of the grounds was the distinction between crime and tort.



 'Canada Goose’s problem is that it seeks to invoke the civil jurisdiction of the courts as a means of permanently controlling ongoing public demonstrations by a continually fluctuating body of protesters. It wishes to use remedies in private litigation in effect to prevent what is sees as public disorder. Private law remedies are not well suited to such a task. As the present case shows, what are appropriate permanent controls on such demonstrations involve complex considerations of private rights, civil liberties, public expectations and local authority policies. Those affected are not confined to Canada Goose, its customers and suppliers and protesters. They include, most graphically in the case of an exclusion zone, the impact on neighbouring properties and businesses, local residents, workers and shoppers.'
 
 
  




             1.5 Human rights and tort law


1.5 Demonstrate a critical knowledge of the effect of human rights law on tort law.


The Human Rights Act 1998


A further layer of complexity was introduced to tort law by the passing of the Human Rights Act 1998, which came into force in October 2000.


The United Kingdom was an original signatory to the European Convention on Human Rights, but until the Act the rights contained in the Convention did not form a part of national law. A person who alleged that their rights under the Convention had been infringed by the United Kingdom had to take a case to the Commission and then to the European Court of Human Rights in Strasbourg. If the decision of the Strasbourg court was against the United Kingdom, then national law would be changed to accommodate the judgment.


Under the 1998 Act the Convention applies either directly or indirectly. Most of the rights in the Convention are now directly enforceable against public bodies in English law. A new remedy is created against public authorities which act in a way that is incompatible with the Convention.

  
	A public authority is defined by s. 6(3) as a court or tribunal or any person certain of whose functions are of a public nature.

	If proceedings are against a private person or body then the Act may have an indirect effect.

	A court is in itself a public authority and must therefore ensure compatibility with ­Convention rights by an appropriate interpretation of the law.

	As far as legislation is concerned, a court or tribunal must interpret legislation in accordance with the Convention (s. 3).

	A court which is considering any question which has arisen in connection with a ­Convention right must take account of decisions of the European Commission and the European Court of Human Rights (s. 2).

	It is important to note that a court may find that there has been a breach of a Convention right by a public authority and award compensation. This breach may or may not also amount to a tort. If it does amount to a tort then the claimant cannot be doubly compensated for the same injury.




 


Example


A landowner suffers a reduction in the value of his property and interference with his peaceful enjoyment of it as a result of low flying aircraft from the Royal Air Force. This may amount to the tort of nuisance and it may also be a breach of Article 8. If the claimant has been compensated for loss of peaceful enjoyment (loss of amenity) in nuisance then he will not be compensated for breach of Article 8 for the same loss.

  


 


See Chapter 12 for nuisance.

  


 


Example


A celebrity is photographed leaving a drugs clinic and the photograph is published in a newspaper. The celebrity cannot bring a direct action against the newspaper for breach of a Convention right, as the newspaper is not a public authority. However, in any other action the court must take account of relevant articles of the Convention and any relevant jurisprudence of the European Court of Human Rights.

  


 


See Chapter 16 for privacy.

  


More detailed treatment of the relevant parts of the Convention will be given in the appropriate chapters. At this stage of the book an indication will be given of the articles likely to affect tort law and where their impact will be felt.


Convention jurisprudence is different from English law but normally works on the basis of a right being given by an article (such as freedom of speech) and then the state being permitted to make derogations (exceptions) from that right for particular purposes (such as the protection of reputation).


In making these derogations the state is allowed a ‘margin of appreciation’, in the sense that not all national laws need be identical. However, any derogations may be subjected to a test of whether the derogation was ‘necessary’ for the protection of one of the stated aims. This involves the court performing a balancing act between the harm done by a breach of the right and the harm which will be caused by upholding it.


Article 8


Article 8 provides:

  
	Everyone has the right to respect for his private and family life, his home and his correspondence.

	There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.




Article 8(1) provides the right. Article 8(2) provides the derogation and purposes.


Article 8 provides a right to a family life and privacy. There was previously no direct right to privacy in English law but the courts have had to confront this gap and balance the right to privacy against the right to freedom of speech.


The right to privacy also applies to cases of medical treatment and to nuisance actions.


 


See Chapter 16 for privacy.


See Chapter 15 for defamation.

  


Article 6


This gives the right to a fair trial. The most serious effect of Article 6 is in negligence. A distinction is made between what are called procedural bars and substantive law limitations. If a legal system provides an unfair procedure in cases, such as denying a right to legal representation, this will be caught by Article 6. If the substantive law provides a bar to a claim then this will probably not be affected by Article 6.


If the law provides that a claim for personal injuries may not be brought more than three years after the injuries are suffered then this is a substantive bar.


This issue caused difficulties on the question of the granting of immunity from negligence actions to certain groups of public or quasi-public bodies such as the police and advocates.
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Matthews v Ministry of Defence [2003] 1 All ER 689


The claimant brought proceedings for negligence after serving in the Royal Navy and alleging that he had suffered personal injury as a result of exposure to asbestos fibres. At the time of his service the Crown Proceedings Act 1947 s. 10(1) prevented certain claims for personal injury against the Crown. The claimant contended that s. 10(1) was incompatible with Article 6 of the Convention, which gives the right to a fair trial. The House of Lords ruled that it was compatible as it was a substantive limitation on claims against the Crown, not a procedural bar.

  


The collision between two different legal systems, the pragmatic wrongs-based English common law and rights-based Strasbourg law, has caused tensions and problems. At one point it appeared that the courts were bringing together the rights under the Convention and common law principles but it now appears to be the case that they are developing them on different lines.


 


See Chapter 7.

  


 


Thinking point


Where there is a claim in negligence and a claim under the Act, can a difference in the rules be justified? Think about the aims of a negligence action and an action under the Act.

  


Article 2


Article 2 provides a right to life. This is most pertinent to medical law and to date English law has been found to comply with the right. The major right to life decision is that food and water may lawfully be withdrawn from a patient in a permanent vegetative state (Airedale NHS Trust v Bland [1993] 1 All ER 821). This decision has been held to be compatible with the Convention (NHS Trust A v M; NHS Trust B v H [2001] 2 WLR 942).


The most interesting area under Article 2 may be where an individual is unable to obtain treatment. Would the courts be prepared to sanction a right to treatment?


One way in which the right to life can be invoked, demonstrating the principles to be applied by a court, is illustrated by Van Colle v Chief Constable of the Hertfordshire Police [2008] UKHL 50. A prosecution witness in a criminal case was murdered by the person charged with the offence. An action under the Human Rights Act by his estate and dependants failed on the facts against the police for neglect of duty leading to loss of life contrary to Article 2. It is important to note that this was not a tort case but a direct action under the human rights legislation. (See also Mitchell v Glasgow City Council [2009] UKHL 11 for an action against a local authority.)


 


 See Chapter 7 for liability of the police.




 See Chapter 7 for liability of public authorities.



  


Article 3


This is the right not to be subjected to degrading treatment. There are instances where a claimant can be prevented from claiming a remedy in tort law for policy reasons. Such a prohibition applied to actions against social workers for negligence in relation to care decisions on children. Even if no tort action exists, it may be possible to claim damages for a breach of Article 3 (Commissioner of Police of the Metropolis v DSD [2018] UKSC 11).


 


 See Chapter 6 for liability of public authorities.



  


Article 5


Article 5 provides a right to liberty and security. This right operates in actions for trespass to the person, particularly false imprisonment and whether English law provides satisfactory remedies.


That the two were different was made clear in the following case.
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R (on the application of Jalloh (formerly Jollah)) v Secretary of State for the Home Department [2020] UKSC 4


The court dismissed the argument that the concept of imprisonment should be aligned with the concept of deprivation of liberty under Article 5 of the ECHR. 'It is, of course, the case that the common law is capable of being developed to meet the changing needs of society. . . . Sometimes those developments will bring it closer to the ECHR and sometimes they will not. But what Mr Tam is asking this Court to do is not to develop the law but to make it take a retrograde step: to restrict the classic understanding of imprisonment at common law to the very different and much more nuanced concept of deprivation of liberty under the ECHR. The Strasbourg court has adopted this approach because of the need to draw a distinction between the deprivation and the restriction of physical liberty. There is no need for the common law to draw such a distinction and every reason for the common law to continue to protect those whom it has protected for centuries against unlawful imprisonment, whether by the State or private persons.' (Lady Hale)

  


 


 See Chapter 14 for trespass to the person.



  


Article 10


Article 10 provides a right to freedom of speech. This will be particularly relevant to actions in defamation and privacy.


One of the difficulties posed for English law by the new law is that tort law is generally based on the commission of a wrong whereas Strasbourg jurisprudence is based on rights. The tension between these concepts creates problems for courts.


 


Example


A newspaper wishes to publish a political corruption story about X. They are not able to prove that all their allegations are true. The relevant right is freedom of speech. The newspaper should be free to expose political wrongdoing. However, one of the permitted derogations is the protection of reputation. The question for English law will be whether the existing law of defamation draws the correct balance in the sense that any restriction on the newspaper’s freedom to publish is necessary in a democratic society to protect X’s reputation.

  


 


 See Chapters 15 and 16.



  




             Conflicts between human rights and tort law


Conflicts inevitably arise between the rights-based human rights regime and the wrongs-based English tort law. These problems will continue to arise for a considerable period of time. One example of the stresses raised was considered by the House of Lords in the following case:
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Watkins v Secretary of State for the Home Department [2006] 2 All ER 353


The claimant was a prisoner serving a sentence of life imprisonment. The confidentiality of his legal correspondence was protected by the Prison Rules. The claimant complained that prison staff had breached those rules by opening and reading mail when they were not entitled to do so. He brought an action against the Secretary of State and certain prison officers for damages for misfeasance in public office. The judge found that three of the officers had acted in bad faith but he dismissed the claims against those officers on the ground that misfeasance in public office was not a tort actionable per se, and that the claimant had failed to prove actual loss. The Court of Appeal allowed the claimant’s appeal, holding that if there was a right which could be identified as a constitutional right, then there could be a cause of action in misfeasance in public office for infringement of that right without proof of damage. They held that the prison officers had infringed the claimant’s constitutional right of unimpeded access to the courts and to legal advice. A nominal award of general damages was made.


The House of Lords held that the tort of misfeasance in public office was never actionable without proof of material damage, which included financial loss, or physical or mental injury and psychiatric illness but not distress, injured feelings, indignation or annoyance. The importance of the claimant’s right to enjoyment of his right to confidential legal correspondence did not require or justify the modification of the rule that material damage had to be proved to establish the cause of action. Modification would open the door to argument as to whether other rights less obviously fundamental, basic or constitutional were sufficiently close or analogous to be treated, for damage purposes, in the same way and in the absence of a codified constitution the outcome of such argument in other than clear cases would necessarily be uncertain. The lack of a remedy in tort for someone in the position of the claimant, who had suffered a legal wrong but no material damage, did not leave him without a legal remedy. It could reasonably be inferred that Parliament had intended that infringements of the core human and constitutional rights protected by the Human Rights Act 1998 should be remedied under it and not by development of parallel remedies.

  


The Court of Appeal had made a bold attempt to create something akin to ‘constitutional torts’ which would have their own rules but the House of Lords were not convinced that the structure of English tort law could be changed in this manner and numerous problems would arise particularly with determining what a constitutional tort was.


Another issue was whether the common law and human rights actions should be developed jointly on similar principles or separately with their own principles. The Supreme Court in Commissioner of Police for the Metropolis v DSD [2018] UKSC 11, determined that development should be separate. There are two streams. Where the court is looking at a human right they should not be constrained by common law concepts such as ‘fair, just and reasonable'.
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OEBPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));








