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Preface


This book hopes to challenge and inspire both the experienced reader and those who are novices to the world of criminal law. This edition of Criminal Law, much like earlier editions, combines coverage of the core legal principles with discussion of the theories and academic debates that underpin criminal law. While the book provides analysis and places individual offences and defences within their broader context, the book is primarily aimed at undergraduate students. To make the book easier to navigate and more accessible for students, we have provided tables of contents at the beginning of each chapter in this edition. 


The text has been updated to include noteworthy developments in criminal law which are listed in full in the New to this Edition section. Most notably, there has been several cases on the law of causation: Grant (2021) further narrows down the circumstances within which defendant might be able to rely on overwhelming supervening event whereas Field (2021) and Rebelo (2021) provide further insight into Kennedy (2007) direction and victim interventions, and Broughton (2020) introduces clearer yet potentially more restrictive interpretation of causation in cases of gross negligence manslaughter. On complicity, Hussain and Others (2023) and Rowe (2022) provide further clarification on contribution required from an accomplice and Johnston and others (2020) and Gates (2021) on conspiracy. There have been several much-debated changes to the law too. On non-fatal offences against the person, s.71 Domestic Abuse Act 2021 codifies the principle from Brown (1993) on consent to serious harm. The law on sexual offences remains in need of further clarity, particularly on the point of deception following the decision in Lawrance (2020) which attempted to clarify rules on deception and consent but arguably raised further questions on the matter. Unusually, CPS policy on rape prosecutions was challenged in courts (R (End Violence Against Women Coalition) v DPP (2021)). While the challenge was unsuccessful, the case indicates the level of discontent towards the current situation. There have been further developments in cases of women who kill abusive partners and the case Challen (2019) provides important discussion on coercive control and diminished responsibility. Broughton (2020) and Kuddus (2019) provides further, important direction on risk and causation in cases of gross negligence manslaughter. On criminal damage, AG Reference No. 1 of 2022 weighs in on the highly politicised debates on protest and states that Articles of the European Convention of Human rights do not provide protection to those who cause criminal damage during protest which is violent or not peaceful.  


In addition to these legal developments, there are also noteworthy developments in terms of authorship of the book itself. The first edition of Criminal Law was published 26 years ago in 1998. The intellectual drive behind the book and all its later reiterations came from William Wilson who has been the single author of the previous editions. While the core text and analytical approach is very much the work of Wilson, edits to the current edition have been done by me. I remain deeply indebted to William Wilson for his guidance and intellectual generosity over the years, and I am privileged to continue his work.  


Many people have helped to get this edition out. I wish to thank Ajanta Bhattacharjee and all the team at Pearson for their hard work. I wish to extend special thanks to Roma Dash at Pearson has made the transition easy and provided support at every step of the way. Finally, of course, I owe an immense debt of gratitude to William Wilson. 


Laura Lammasniemi, February 2024 
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Chapter 1


Understanding criminal law








 
	1.1	Introduction


	1.2	What is criminal law?


	1.3	What are the concerns of the criminal law?


	1.4	How are the criminal law’s purposes discharged?


	1.5	Where do the rules of criminal law come from?


	1.6	Logic and rationality in the criminal law


	1.7	Codification


	1.8	The draft criminal code











 
1.1 INTRODUCTION



Proficiency in criminal law involves a number of different skills and competencies. It requires a knowledge of the rules wherein the elements of criminal offences are to be found. It requires a knowledge of the rules of evidence and procedure. It requires an ability to identify the rule(s) applicable to a fact situation and to apply them logically and coherently. Attaining these latter competencies is necessary to discharge effectively the day-to-day tasks of a criminal lawyer – solicitor, advocate or judge.



However, true mastery requires something further. It requires also a critical and evaluative attitude. The criminal law in action is not just a matter of doctrine. Criminal law doctrine has, as its purpose, the delivery of criminal justice, and criminal justice is a contingent outcome in which rule, process and context all play their part. It is not simply a logical description of what happens when rule meets (prohibited) event.



Understanding criminal law requires, therefore, an appreciation of the day-to-day workings and constitution of the criminal justice system. Moreover, it requires an understanding of the resources of the criminal law to produce substantive justice. If the mechanical application of a given rule to a fact situation acquits a dangerous or wicked person or convicts someone neither dangerous nor blameworthy according to ordinary standards, the law may be considered not only ‘an ass’ but as confounding its own rationale. Understanding this rationale is also, therefore, a necessary preliminary to understanding the law itself since it will inform a realistic appreciation of what can be argued and what cannot. At its most basic, to know what the law is may require an understanding of how to produce cogent and principled arguments for change.



This text seeks to examine the rules of criminal law in an evaluative context. It concerns itself with what makes a crime, both at a general theoretical level and at the level of individual offences. It addresses what the law is and – from the point of view of the ideas, principles and policies informing it – also what it ought to be. In Chapters 1–3, we will explore some general matters which will help illustrate such an evaluative attitude. In Chapter 2, the principles and ideas informing decisions to criminalise will be considered. What is it, say, that renders incitement to racial hatred a criminal offence, incitement to sexual hatred a matter at most of personal morality,1 and sexual and racial discrimination a subject of redress only under the civil law? Chapter 3 examines punishment and theories used to justify this. Although this is the subject-matter of its own discrete discipline, namely penology, some understanding is necessary for the student of criminal law. It provides a basis for subjecting the rules of criminal law to effective critical scrutiny. If we have a clear idea of why we punish, we are in a position to determine, for example, what fault elements should separate murder from manslaughter, or indeed whether they should be merged in a single offence. Without such an idea our opinions will, inevitably, issue from our prejudices rather than our understanding.



Individual offences themselves are covered in Chapters 11–17. The elements of these offences vary but have certain things in common. In particular, they require proof of some proscribed deed on the part of the offender unaccompanied by any excusing or justifying condition, together with a designated mental attitude, commonly known as a guilty mind. As this model of liability (conduct–consequence–mental attitude–absence of defence) is fairly constant throughout criminal law, these separate elements and the ideas informing them will be explored in Chapters 4–10 before we meet the offences themselves, to avoid unnecessary duplication. Finally, in Chapters 18 and 19, we will examine how criminal liability may be incurred without personally executing a substantive offence, whether by participating in an offence perpetrated by another or by encouraging, assisting, attempting or conspiring to commit a substantive offence.



Before tackling these issues, we will, in this chapter, examine some general issues pertinent to understanding the criminal law and its operation, concentrating, in particular, on the philosophy, workings and constitution of the criminal justice system.2 
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          Compare Part 3A of the Public Order Act 1986, as amended, which renders inciting hatred on the ground of sexual orientation a criminal offence.






        

      

    


      
        
          See generally A. Marmor (ed.), The Routledge Companion to Philosophy of Law, London: Routledge (2012).






        

      

    



                  

                

              


          
            
      
        
          
1.2 WHAT IS THE CRIMINAL LAW?


Crimes are characterised – and distinguished from other acts or omissions which may give rise to legal proceedings – by the prospect of state punishment. It is this latter feature that distinguishes the criminal law from the civil law and other methods of social control such as institutional rules or community morality. The formal threshold at which the criminal law intervenes is when the conduct in question has a sufficiently deleterious social impact to oblige or permit the state, rather than simply any individual affected, taking on the ownership of the wrong.







        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
1.3 WHAT ARE THE CONCERNS OF THE CRIMINAL LAW?



The identifying characteristic of criminal law, generally, is its coercive, controlling nature and its function as society’s formal method of social control. The criminal law sets boundaries both to our behaviour and to the power of the state to coerce and punish us. This affords no clue as to any essential internal characteristic of the act or omission which marks it as criminal. Indeed there are none. There is no requirement even that the proscribed conduct be immoral or anti-social. Parliament could enact that giving money to the poor or failing to brush one’s dog was punishable and no argument of morality would prevent such conduct from being criminal.



In a sense, then, the rules of criminal law are contingent. The contingency may be the enduring and universal need to ensure that human beings treat each other as human beings rather than as objects. From another perspective, it may be to secure the continuity of existing patterns of power. Often, however, the contingency is nothing more than historical accident, owing little to enduring themes of human depravity or class and much more to political expediency.3 



Underlying the criminal law and its operation are, however, a number of ethical principles which seek to restrict its mandate. The American Model Penal Code provides what is probably the nearest thing we have to an uncontroversial statement of the proper purposes of the criminal law, namely to:4 
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	(a) forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens substantial harm to individual or public interests;


	(b) subject to public control persons whose conduct indicates that they are disposed to commit crimes;


	(c) safeguard conduct that is without fault from condemnation as criminal;


	(d) give fair warning of the nature of the conduct declared to be an offence;


	(e) differentiate on reasonable grounds between serious and minor offences.






These five propositions form the basic ethical building blocks of the criminal law and its operation. Without (d) the very legality of a criminal proscription is compromised.5 Unless [(a), (c)] the relevant conduct discloses moral fault, a person should not be blamed (and suffer punishment) however serious the consequences.6 Even [(a)] if fault is disclosed, criminal consequences should only attend substantial interferences with or threats to public or private interests.7 Severity of sentence should vary according to the seriousness of the offence [(e)].8 Moral distinctions between different kinds of proscribed conduct should be reflected by the creation of different offences [(e)].9 



It should be noted at this early stage, however, that this statement, principled and humane as it is, fails adequately to account for the majority of criminal laws in operation. A huge number of statutory offences, most notably those relating to traffic, environment and safety, are constituted without proof of fault. Where major public interests are at stake, the operating principles underlying state coercion emphasise more our individual responsibility to act conscientiously rather than simply not to act selfishly or wickedly.



Paragraph (a) of the Model Penal Code is a convenient starting point for exploring the scope of the criminal law. It concerns itself with prohibiting and preventing conduct which harms or threatens harm to either public or private interests. It will be helpful to clarify the distinction between public and private interests as they are not coterminous. For example, the criminal law prohibits citizens from killing or even harming each other. It is contrary to the public interest that they should, and will usually be contrary also to private interests for obvious reasons. Again, it is in the public interest that people pay their taxes. The economic and social structures of society depend on it. Yet no individual is affected by individual instances of tax evasion. State coercion is justified on the grounds of the public interests threatened rather than the victimisation of individuals. On the other side of the equation, private interests will be offered support through the criminal law but only where the protection of those interests is a matter of public interest. At the forefront of such interests is that of individual autonomy.10 The crimes of rape, assault and theft are examples of offences where the defence of individual interests in autonomy is subsumed within the public interest, obligating the state to take the side of the injured party.



The major concerns of the criminal law may be expressed, therefore, as follows.
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A The support of public interests in –



	(1) preventing physical injury. This accounts for the crimes of murder, manslaughter, arson and other crimes of violence; also certain road traffic offences, and those relating to public health and safety;


	(2) proscribing personal immorality deemed injurious to society’s wellbeing. This accounts for the criminalisation of bigamy, incest, sado-masochism, bestiality and obscenity, drug possession and supply;


	(3) preventing moral corruption of the young through crimes such as gross indecency with children or unlawful sexual intercourse;



	(4) maintaining the integrity of the state and the administration of justice through crimes such as treason, perjury, perverting the course of justice, or tax evasion; and


	(5) maintaining public order and security through offences such as riot, affray, breach of the peace or public drunkenness.






B The support of private interests in –


Remaining free of



	(1) undesired physical interference through crimes such as rape, assault, indecent assault, false imprisonment or harassment;


	(2) offences through crimes such as indecent exposure, indecency in public or solicitation; and


	(3) undesired interference with property through crimes such as theft, robbery, taking and driving away a road vehicle or fraud.
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          J. Edwards, ‘Coming Clean About the Criminal Law’ (2011) 5(3) Criminal Law & Philosophy 315.






        

      

    


      
        
          Section 1.02(1).
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          This is known as the principle of legality.






        

      

    


      
        
          This is known as the principle of legality.






        

      

    


      
        
          This is known as the principle of legality.






        

      

    


      
        
          The principle of responsibility.






        

      

    


      
        
          The principle of urgency or minimal criminalisation.






        

      

    


      
        
          The principle of proportionality.






        

      

    


      
        
          The principle of fair labelling. For an incisive analysis, see J. Chalmers and F. Leverick, ‘Fair Labelling in Criminal Law’ (2008) 71 MLR 217; cf. V. Tadros, ‘Fair Labelling and Social Solidarity’ in L. Zedner and J.V. Roberts (eds), Principles and Values in Criminal Law and Criminal Justice: Essays in Honour of Andrew Ashworth, Oxford: Oxford University Press (hereafter OUP) (2012) 67.







        

      

    


      
        
          This will be examined in Chapter 2.






        

      

    



                  

                

              


          
            
      
        
          
1.4	HOW ARE THE CRIMINAL LAW’S PURPOSES DISCHARGED?


A Law enforcement



The criminal law’s purposes are discharged by law enforcement and the machinery of criminal justice generally.11 This includes both the operational prevention of crime, typically via policing, and also by bringing offenders to justice. Procedures vary according to the nature and seriousness of the offence committed.



To understand properly the operation of the criminal justice system, it is important to be aware of the general context of criminal behaviour and law enforcement.12 Only a tiny proportion of crimes results in criminal proceedings, whether culminating in conviction or otherwise. Estimates of the number of offences committed that result in conviction are steady at between two and three per cent. One obvious reason why people may escape ‘justice’ in this way is that their offences are not detected. Few offences come to the attention of the police. The police are heavily dependent on public reporting of offences. Criminal offences may not be reported either because they do not come to the public’s attention, as with many ‘crimes of the powerful’, or are not treated as worth police involvement.13 For example, victims are not disposed to report property crimes except to support an insurance claim, or if they have evidence as to who the culprit was. Research also shows that the victims of domestic violence are particularly loath to report acts of violence committed by a partner, parent or surrogate parent.14 



The police also have a discretion as to how to react to crimes reported to them. The discretion extends to the decision whether to investigate, or even simply record a reported offence. Clearly the more serious the offence, the more likely it will be taken seriously. It should be noted, however, that matters other than the grade of offence committed have a bearing on how serious it is perceived to be. For example, the decision whether or how to enforce the law is rarely neutral as to context. That discretion is structured by bias, whether based on class, age, race or gender.15 The potentially problematic aspects of this discretion were highlighted during the COVID-19 pandemic. During the lockdowns that took place during the pandemic, police were granted unprecedented powers via Health Protection (Coronavirus) Regulations and the Coronavirus Act (2020). Research shows that stop and search in particular increased, disproportionately targeting Black and Minority Ethnic communities in the UK.16 



The use of police discretion in a potentially discriminatory fashion has led to calls for discretion to be exercised in an open and regulated fashion. If criminal liability is so much of a lottery, it is doubly unfair that success in the outcome should be so heavily determined by cultural or economic status.17 A more radical suggestion is for non-serious offences to be diverted altogether from the criminal courts.18 



Some offences already ‘bypass’ the criminal justice system, for example minor traffic offences which carry fixed penalty notices. HM Revenue & Customs and Department for Work and Pensions have the power to levy penalties rather than prosecute tax or social security fraud. This means that prosecutorial discretion has the power to structure offences according to, say, the economic status of the offender rather than the seriousness of the harm caused or his culpability. Evidence suggests that criminal justice agencies such as the police are increasingly relying on ‘out of court disposals’ such as fixed penalty notices and cautions, even for serious core crimes. The lack of proper monitoring is such a concern that it has resulted in a review of such practices by the Office of Criminal Justice Reform.19 



The stuff of academic criminal law ignores these various contexts, but to understand how legal rules convert themselves into legal consequences, it must be appreciated that whilst it is a sufficient condition of being subject to state coercion that the accused satisfies a relevant offence definition, it is by no means a necessary one.
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B Bringing proceedings



The Crown Prosecution Service has the overall responsibility for instituting proceedings, assessing the weight of evidence, charging and deciding, in the light of the evidence and the public interest, whether the prosecution should proceed.20 Once again discretion, as much as the rules of criminal law, is influential but is now controlled by a Code for Crown Prosecutors.21 A simple example of how discretion may defeat the logical application of ‘paper rules’ arises in connection with charging. Although official charging standards govern the exercise of discretion, there is no necessary connection between the offence actually committed and that charged, beyond what is necessary to secure a conviction. Thus a person who has committed robbery may be charged only with theft; a person who has committed a wounding may be charged only with assault; a person who has committed murder may be charged only with manslaughter. Undercharging carries a number of benefits. First, it may have evidential advantages. It is easier to prove theft than robbery. Second, it may encourage a guilty plea. Third, it may enable the case to be heard summarily before lay magistrates rather than on indictment before a judge and jury. The advantage for the prosecution of summary trial is that it is less costly and more efficient. It is also thought to increase the chances of conviction. It has been estimated that only one per cent of criminal cases undergo trial by jury. This is particularly significant in the context of those serious offences triable either way, most of which are tried summarily. The neutral application of paper rules and disinterested fact-finding upon which criminal justice is premised does not come so easily in the magistrates’ court. The fact that so little criminal wrongdoing is brought before courts of authority leads some to conclude that the substantive study of criminal law might be something of an esoteric pursuit.22 



Offences are triable (a) summarily, that is, before magistrates, (b) on indictment, that is, in Crown Court before a judge and jury, or (c) either way, that is, either summarily or on indictment. All defendants have a right to jury trial in respect of offences triable either way.23 This right is increasingly questioned by commentators for a number of reasons, most notably the expense of jury trials, and the complexity of many trials, particularly concerning economic crime. A topical concern is the dangers of jurors being influenced by information from the internet. In a number of cases appeals against conviction have been lodged on the basis of evidence that a juror had engaged in internet research in the course of the trial.24 The most recent research, however, seems to confirm the opinion of the vast majority of the legal profession at least that the jury system works and is generally an efficient, fair and effective mode of fact-finding.25 



In practice, the vast majority of offences are heard by magistrates, who in addition to judging the case also act as fact finders. Whether heard summarily or on indictment, the conduct of the trial is dictated to a greater or lesser extent by the rules of evidence and procedure. Some of these will be examined in outline now. To aid comprehension, they will be considered in the context of a jury trial of a typical offence, with the rider that such an offence (triable either way) will, however, rarely be tried there.
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C Trial


The formal accusation made against a defendant is in the form of an indictment or, where the matter is tried summarily before magistrates, an information. This contains a statement of the offence and particulars of the offence charged. Thus an indictment for burglary will adopt the following form:


John Smith is charged as follows:

Statement of Offence: burglary contrary to section 9(1)(b) Theft Act 1968.

Particulars: John Smith on the first of September 1998, having entered a building known as Buckingham Palace as a trespasser, stole therein one cushion.










1 Proving guilt


The job of the prosecution will be to prove all the elements of burglary as described in the particulars of the offence. These include the elements of theft comprehended by the word ‘stole’. Theft is defined as ‘the dishonest appropriation of property belonging to another with the intention of permanently depriving the other of it’.26 The purpose of the trial will be to establish that these elements are present. This involves both legal determinations (e.g. what does ‘appropriation’ mean?) and factual determinations (e.g. did John Smith do the appropriating?). The burden27 of proving all the elements of the offence lies with the prosecution. They will be required to prove that:
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	(1) there was a taking (appropriation) of a cushion,


	(2) the taking was by John Smith,


	(3) the cushion belonged to someone other than John Smith,


	(4) the taking was dishonest and


	(5) the taking was intended permanently to deprive the owner of it.






The burden of persuading the jury (or magistrates where tried summarily) of the accused’s guilt extends beyond proving the elements of the offence to include the burden of disproving any defence for which the defendant adduces evidence. Included in the meaning of defence in this context are general defences such as duress, provocation or self-defence28 and defences arising out of the structure of the offence charged. Thus if the defendant adduces evidence to the effect that he was coerced or thought the cushion was his own (and was therefore not dishonest) it is for the prosecution to persuade the jury that his story is untrue.



It should be noted that a defence can only be raised by the adducing of evidence by the defendant. It cannot be done simply by means of pleading. The prosecution does not have to disprove every cock-and-bull story the defendant might raise.29 Thus, John Smith will have to do something more than claim that he thought the cushion was his own. If he does not do so, the jury will be entitled to assume that he is simply trying it on and that the circumstantial evidence raised by the prosecution is strong enough for a conviction. This requires him to adduce some evidence sufficient to put a doubt in the jury’s mind that he may have had this belief.30 For example he might be able to raise evidence that he had brought a cushion with him and had mislaid it. If this evidence is credible – it does not have to be overwhelming – the judge must direct the jury that the prosecution will not prove the element of dishonesty unless it persuades them to disbelieve the accused’s story.




2 Burdens of proof: evidential burden and burden of persuasion



The above account makes clear that there are two burdens on the parties in a criminal trial. The evidential burden is the initial requirement that the prosecution (always) and the defence (sometimes) must raise sufficient evidence to substantiate the reasonable possibility that a particular element which they wish to rely on may be true. If, at the close of the prosecution case, it fails to discharge this evidential burden in respect of any of the elements of the offence charged, the defence may submit that there is no case to answer. Success with such a submission means an acquittal without the need for the defence to raise evidence of its own. Thus if the prosecution is able to prove that John Smith entered the palace as a trespasser but can adduce no evidence to link him with the disappearance of the cushion save that it disappeared on the day of his entry, it will fail to discharge its evidential burden on this element. Being a trespasser in a house is hardly probative of theft of a cushion.31 No evidential burden lies with the defence in relation to the elements of the offence. On a charge of murder, rape or theft on a not guilty plea, the defence need raise no evidence at all but the prosecution must still prove all the elements of the offence beyond reasonable doubt to gain the conviction. An evidential burden does lie, however, with respect to defences. If the defence, say, wish to claim self-defence in answer to a charge of assault, some evidence must be forthcoming that this was a possibility. This is not an onerous burden. The defendant is not required to prove that he was acting in self-defence, only that he might have been. Once this evidential burden is discharged it is then for the prosecution to disprove the defence, as we shall now see.



The other burden is that of persuading the jury of the truth of the matter relied upon. This is commonly known as the legal burden of proof, or, more helpfully, ‘the burden of persuasion’ or ‘persuasive burden’. In theory this burden lies, with very few exceptions,32 upon the prosecution who must prove the elements of the offence and disprove any defence for which sufficient evidence is raised to justify consideration by the jury. The standard of proof is ‘beyond reasonable doubt’.33 In effect, this means that the jury should acquit if they are not sure the defendant is guilty even if they think he most probably is.34 An acquittal means that guilt is not proven, not that the jury believe the defendant is innocent.35 
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3 The presumption of innocence



The prosecution carries this latter burden as reflective of a fundamental premise underpinning the criminal law, namely that the accused is innocent until proven guilty.36 It is enshrined in Article 6(2) of the European Convention on Human Rights (ECHR), which the Human Rights Act 1998 incorporates into domestic law. Research suggests that the presumption of innocence is much dishonoured in English criminal law.37 Such an aberration is challenged not simply as an error of process, but as reflecting an absence of state respect for the autonomy, freedom and diversity of citizens and visitors.38 It seems that an increasingly large proportion of offences triable in the Crown Court39 include some form of derogation from the principle that it is for the prosecution to do the proving. The ways in which this is achieved is via explicit statutory reversals of the burden of proof, via statutory presumptions which have the same effect, or by incorporating in an otherwise strict liability offence a defence of ‘due diligence’ or ‘no intention’.40 Although there may no doubt sometimes be good reasons for such a derogation, it would obviously serve justice if Parliament were required to place the burden of proof on the prosecution unless good reasons for reversal were explicitly considered and debated in the debating chamber.41 



Challenges to reverse burdens can be made on the basis of the Human Rights Act 1998 for a violation of Article 6 of ECHR, which guarantees the right to a fair trial.42 Such challenges are rarely successful. If unsuccessful, an application may be made to the European Court of Human Rights. The Court has declared that presumptions and statutory reversals of the burden of proof do not contravene Article 6 if confined within reasonable limits.43 In Kebilene the Divisional Court ruled that reverse burdens of proof in relation to the possession of weapons under the Prevention of Terrorism Act 1989 were incompatible with Article 6, given that they undermined the presumption of innocence. On appeal, the House of Lords adopted a more cautious approach, holding that reverse burdens of proof are Convention compatible if they are capable of being interpreted as imposing an evidential rather than persuasive burden on the accused.44 Otherwise, if they impose a persuasive burden,45  compatibility depends upon matters such as the relative difficulty of proving the relevant matter for both prosecution and defence and the seriousness of the threat the provision is designed to combat.46
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4 Judge and jury


As should be apparent from the earlier discussion, judge and jury have separate roles in the conduct of the trial. The jury are the judges of fact. This means that it is for them ultimately to decide how much weight to ascribe to the various pieces of evidence adduced by prosecution and defence. They will not do this unsupervised. At the outset of the trial, the trial judge will instruct the jury to make its decision on the basis of the evidence presented in court and in no circumstances to explore or canvas external sources such as newspapers or the internet.47 In the course of the trial the judge may refuse to admit certain evidence likely to be more prejudicial than probative. The judge may also tell the jury to ignore things said in the witness box if such things are irrelevant to the proof of guilt of the defendant or, if relevant, less probative than prejudicial. After prosecution and then defence have presented their cases the judge will sum up and will review the facts for the jury. The idea behind this is that the jury members will need help in discriminating between those facts which are relevant to prove guilt and those which are not. Thus judges will pinpoint key issues for the jury to consider and will also highlight inconsistencies, weaknesses and strengths in either case. It is open to judges to make clear their view as to how credible a piece of evidence is as long as they leave the final determination to the jury. Ideally they should do all this in as simple and direct a fashion as possible and link it to the relevant legal issue. Returning to the case of John Smith, one of the legal issues is that of dishonesty. To make this determination as easy as possible for the jury, the judge will try to explain the relevance of any claim made by the defendant to that issue, bearing in mind the evidence adduced by prosecution and defence; and will remind them that the burden of persuasion is on the prosecution at all times and that the standard is beyond reasonable doubt. The summing-up, on the issue of dishonesty, may take a form similar to the following in which legal, factual and evidential issues are knitted together:
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(Members of the jury), did you believe his story that he thought the cushion was his own? If you think that he may have done you must acquit since it would indicate his taking of the cushion may not have been dishonest. Remember it is not for the defendant to prove that he was not dishonest but for the prosecution to prove that he was. They must do this by removing any reasonable doubt from your mind that the defence he raised may have been true. Have they done this? Let me remind you of the evidence. The defendant said that he thought the cushion was his own – the one which he had brought with him and had then mislaid. But what was the defendant doing breaking into Buckingham Palace with a cushion? He gave evidence on oath that it was for comfort. But the prosecution said he found the cushion in a cupboard. How could he think it was his own cushion if he found it in a cupboard? And, why did the accused have the key to the cupboard in his hand? You may consider this fact conclusive. It would not be unreasonable. It is a matter for you.




The judge may not, then, direct the jury to convict but can highlight the logical deficiencies of the defendant’s case.48 Conversely, if the prosecution has failed to adduce enough evidence to justify a conviction, a judge may direct them to acquit.



The satisfying picture painted by the above sample summing-up is of a judge who takes care of all things legal and evidential, and a jury which decides the factual issues necessary to establish guilt, each keeping politely to the appropriate function. This picture is not entirely accurate, however. Apart from the influence judges are able to exert over the fact-finding process, there are also ways in which the jury may participate in deciding essentially legal questions. This confusion is more marked in the magistrates’ courts where magistrates are in effect judges of both law and fact.



In the Crown Court, legal and factual roles are particularly confused over the interpretation of words in common parlance.49 For example, if a crime is defined by statute as including the mental element of ‘intention’, ‘recklessness’ or ‘dishonesty’, does the judge allow jurors to apply their own meaning of these words or do the words carry a technical meaning the judge must convey to the jury? There are no hard and fast rules on the matter. A major problem posed by handing the interpretation of provisions to the jury is the inconsistency and consequent problems of justice this may engender.50 
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1.5 WHERE DO THE RULES OF CRIMINAL LAW COME FROM?


The rules of criminal law, like any other standards of behaviour, are the product of human minds. The traditional view holds that the essence of ‘law’ is the authoritative guidance of conduct by means of source-based rules. Murder or theft are crimes because the conduct described by these words has been designated criminal by an appropriate source.51 The three main sources  of the criminal law are common law, legislation (both domestic and European) and the ECHR.52 
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A Common law


1 Historical perspective



Until the nineteenth century the criminal law was almost entirely common law, that is, judge-made.53  Included amongst the inventory of common law crimes were murder, manslaughter, rape, assault and battery, burglary and larceny. Particularly influential upon the development of the common law were the works of commentators, notable amongst whom were Hale, Hawkins, Foster and Blackstone. The commentaries reported important decisions in criminal cases and also attempted some form of rationalisation and systematisation. This latter process was important for the future development of the criminal law because the criminal law, in comparison with some other areas of substantive law (and equity), lacked secure doctrinal foundations.54 To appreciate why, consider the kind of reasoning necessary to decide whether A owes B money, and that necessary to decide whether A is responsible for B’s death. It is relatively easy to formulate coherent and internally consistent rules governing the creation and discharge of a debt. It is less easy to formulate coherent and consistent rules governing the imputation of criminal liability. We may know a villain when we see one but how do we capture the elements of villainy in the form of a rule capable of providing a consistent blueprint for the disposal of offenders? How do we decide what people may or may not do? How do we decide whether they are to blame for what they do such that they deserve punishment?



As an illustration of how these questions may provoke contradictory responses and a consequent need for doctrinal rationalisation, it may be worthwhile examining the crime of rape. Rape was constituted as a felony by judicial decision at a relatively early stage in the development of the common law. An enduring issue has been the status of coerced intercourse by husbands upon their wives. Is this a form of ‘private violence’ which, although deplorable, has no public dimension sufficient to warrant state coercion? Or is it just another variation on a consistent theme of non-consensual intercourse? For centuries, it was deemed private violence, if that. This was the outcome not of a judicial decision but of the general commentary on the law of rape given by Hale. He deemed this to be private violence lacking a public dimension on the ground that wives give irrevocable consent to intercourse with their husband as an incident of a marriage contract. It followed that, since absence of consent is of the essence of rape, husbands cannot practise it on their wives. The commentary added meaning to the rule and, in effect, became law for no better reason than that legal custom honoured it as such. Astonishingly perhaps, it was not until 1991 that the House of Lords felt able to consign the marital rape exemption, and the reasoning behind it, to the dustbin of legal history. This example should alert readers to the contextual nature of legal reasoning. No doubt Hale’s proposition looks irrational. At the time he uttered it, however, it was entirely rational in the sense that it expressed accurately the reasoning of the age. That the criminal law has authoritative sources tells us nothing about the enduring wisdom of its utterances. 



These utterances do also tell us something about the composition of the judiciary itself. Women could not qualify nor practice law until 1919.55 It took decades for women to enter judiciary, and it was only in 1988 that the first woman, Lady Butler-Sloss, was appointed to a superior court when she became a ‘Lord’ of the Court Appeal.56 Lady Hale became the first woman Supreme Court Justice in 2009. The history of women judges in superior courts is, therefore, short and it is worth remembering that the overwhelming majority of common law is man-made law.



The general power of judges to invent crimes and their constituent elements was clearly attributable to the absence of any other effective legislature. The judges were the law-makers to all intents and purposes, and this power was for a long period relatively unfettered. Judges invented new crimes as the need arose, commonly justifying their creations as instances of a more general power to criminalise conduct which ‘outraged public decency’, corrupted ‘public morals’ or effected a public mischief.57 Examples of such offences included blasphemy,58 attempt,59 conspiracy and incitement,60 grave-snatching61 and public nudity. By the middle of the nineteenth century the power of the courts to create new crimes was questioned, not least by the judges themselves.62 This phenomenon coincided with the emergence of Parliament as an effective instrument of legal and social reform and the general intellectual revolt against the idea of unelected judges legislating to restrict freedom. Recommendations were made to abolish common law crimes and replace them with a criminal code.63 These calls were resisted in England although taken up in some other common law jurisdictions. Some substantial attempts have been made, from time to time, to put the criminal law on a statutory footing. The most notable of these include the consolidating Act of 1861 on Offences Against the Person and the Theft Acts of 1968 and 1978.
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2 The modern perspective


From time to time in the twentieth century, judges have reasserted a residual power to create new crimes using the old umbrella terms of corrupting public morals, outraging public decency, perverting the course of justice and effecting a public mischief. Examples have included the making of a false accusation of robbery,64 the publication of a magazine containing advertisements from prostitutes,65 taking photographs up women’s skirts66 and, most recently, deleting pornographic images from a partner’s memory stick.67 In none of these cases was the activity, when actually performed, a recognised criminal offence. It became so only as the result of a judicial decision to fill an empty doctrinal vessel (effecting a public mischief/corrupting public morals) with the substance of conduct of which they disapproved. Such cases suffered a great degree of criticism because, whilst inventing offences may address matters of genuine social need,68 it is now expected that the proper forum for determining that need, and the measures required to satisfy it, is Parliament.69 Always be alert to the need to confound expectations, a new and unwelcome development is the judicial exploitation of another of these common law offences of indeterminate scope: perverting the course of justice.70  
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(a) Judicial creativity: the impact of precedent



Such law-making power as remains issues from the system of precedent. The trial courts (Crown Courts and Magistrates’ Courts) do not set precedents although, by convention, first instance decisions at Crown Court are of persuasive authority.71 Therefore, no ruling made by the judge in the case of R v John Smith will take effect as law. The appellate courts, which are, in reverse order of hierarchy, the King’s Bench Divisional Court, Court of Appeal (Criminal Division) and Supreme Court, which replaced the House of Lords as the final Court of Appeal in October 2009, have the power to set binding precedents on courts lower in the court hierarchy. With the exception of the Supreme Court, which is free to depart from previous decisions, appellate courts will also normally be bound by their own decisions. In theory, even courts of higher standing will respect the precedent of a lower court unless it is manifestly wrong. Outside this hierarchy, decisions of the European Court must be taken into account if relevant to the proceedings.72 Privy Council decisions are also of highly persuasive authority, and decisions from other common law jurisdictions are treated with ever-increasing respect.73 

In practice, judicial development of the law is a lot ‘fuzzier’ than the above scheme would appear to suggest.74 Although judicial rule-following is overwhelmingly the norm, particularly in trial courts, judges (in accordance with their powers) sometimes overrule precedents, even those of long standing, and where they cannot or choose not to, they may refuse to follow a precedent or distinguish it. Although the occasions on which judges are now prepared to invent new offences have diminished almost to a vanishing point75 they still retain, then, power to adapt and develop the common law.76 In effect, this power is legislative power, and it can be used both to reduce and to extend the reach of the criminal sanction.77 It would be reassuring to think that there are some ultimate rules governing the practice of judges in this respect, but there are none which command general agreement and obedience. There are few judges of any standing who have not sometimes played ‘fast and loose’ with the system of precedent where it was thought desirable.78 
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Examining the case of marital rape is again instructive in this regard. In the leading case of R v R, Owen J, at first instance, accepted the authority of Hale’s rule that a husband was generally exempt from punishment for rape.79 He nevertheless ruled that the exemption did not apply where, as here, the parties had separated, extending earlier authority where married couples were separated by court order or its equivalent. In the same year in another case, a different judge came to a different conclusion. He denied that there had ever been a legally binding rule. The exemption was simply the product of the musings of an antique commentator whom nobody had seen fit to doubt.80 Finally, the Court of Appeal and House of Lords in R v R stated, in effect, that the fiction of implied consent could not be supported in a society where the dominant ethic was one of equal rights, both economic and political. If there was a rule, it was overruled.



Three important insights can be drawn from these cases. The first is that a piece of doctrine which had stood unchallenged for centuries was dismissed as if it counted for nothing. The second is that no judge, of whatever standing in the court hierarchy, had any difficulty in refusing to follow it. One judge distinguished it, another denied its binding quality and another overruled it. All that matters, it seems, is that they did not like it. The third is that the effect of each decision was to extend the scope of criminal liability retrospectively to the husband. In effect, he was punished by a law which was not in existence at the time of action. At a moral level, there can have been few people who, on hearing of the decision, did not feel that the world was a better place for the judges’ decision. But the case raised two fundamental issues of principle. The first is whether it is proper for unelected and unaccountable judges to try to make the world a better place in a Parliamentary democracy. The second is whether, in trying to make the world a better place, the historically legitimated expectations of individuals that they cannot be punished for what they do in a private domain may be ignored. So abstract is this latter sentiment and so concrete is the social evil represented by marital rape, that one might prefer to dismiss it as vacuous. It is noteworthy that the decision was affirmed by the European Court of Human Rights despite the fact that it apparently breached Article 7 of the ECHR proscribing retrospective criminalisation.81 The story did not end there. In 2002 it was held not to be an abuse of process for D to face, in 2002, a count of raping his wife in 1970 even where the incident occurred before the decision of R v R. Such a conviction did not breach a defendant’s rights under the ECHR.82



It must be remembered, however, that judicial power exercised for the obvious good of humankind can also be exercised for less worthy purposes. We might find it less acceptable, for instance, if judges, without the explicit authority of Parliament or the ECHR, legislated that sexual partners could not engage in consensual oral sex or sado-masochism for purposes of sexual stimulation, or that parents could not lawfully punish their children.83 



A model of law-making which avoids some of these dangers has sought to refine the function of judges in hard cases such as R v R where rule contradicts morality. It emphasises the requirement that judges should balance competing legal principles as well as blindly following legal rules. Sometimes a rule which operates to give effect to one legal principle confounds another. In such circumstances it is thought the judge should weigh the relevant principles in the balance and give effect to the principle most valued by society.84 Applied to the case of marital rape, the two most obvious competing principles were the rights of husbands not to be punished without fair warning of the criminality of their acts, and the rights of wives to have their autonomy and privacy respected. On this view it seems, then, that the judges found the latter more descriptive of society’s overall values than the former. Although this may not have been obvious to the defendant, he must have known he was ‘sailing close to the wind’ and so could hardly complain if he was treated like every other ‘rapist’.



R v R by no means stands alone as an example of the occasional tendency of judges to eschew the principle that judges should neither create new offences nor expand the impact of existing ones.85 The House of Lords has expanded the scope of the law of assault,86 and the reach of both assault occasioning actual bodily harm and inflicting grievous bodily harm.87 Lest it be thought that judicial law-making is all one-way traffic aiming to increase the number of villains who pay the penalty for wrongdoing, it should be noted that the courts also have been known to reduce the scope of criminal liability as it has done, by restricting the coverage of joint enterprise liability in murder to those gang members who intended, rather than simply contemplated, the commission of murder by one of their number.88 
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(b) The tensions underlying judicial decision-making



It is difficult to discern any consistent framework to account for these divergent themes. Judicial behaviour, like weather, is not easily reducible to mechanistic laws. As with modern climatology, understanding judicial decision-making in the field of criminal law requires an acceptance that it is ultimately ‘chaotic’ but underscored by enduring patterns of behaviour. Unless we know what these patterns are it is difficult, if not impossible, for the student of criminal law to understand what at all is going on. Sometimes judges legislate. Usually they do not.89 Sometimes they reserve to themselves a law-making function. Usually they deny such a function and implore Parliament to intervene. It is tempting to suppose that some judges are conservative and others radical and that patterns of judicial law-making are reducible to the ebb and flow of different currents of opinion. Whilst this is undoubtedly true to a degree, it does not help us understand why sometimes conservative judges legislate and radical judges hold back.



The enduring patterns of behaviour referred to derive from, at their most basic, the eternal tension between the social need for villains to be punished and the equally urgent requirement that non-villains escape punishment. Resolution of this tension requires a clear vision of what kind of people we wish to punish and why. The rules governing criminal liability are susceptible to judicial manipulation, not only to ensure that society’s baddies are taken care of, but also to ensure that society’s goodies are not prejudiced by the necessarily abstract nature of criminal prohibitions. The balancing exercise is not made easier by other tensions to be discovered, for example, the tension between the judges’ rationalising instincts and the more usual cautious deference to the rule of law.90 It must be appreciated that the impact of these tensions derives to a large degree from the absence of a codified criminal law. Where there is one, or at least a consolidating statute, the inevitable tendency will be for ‘the judge (to) start his thinking about the law at the relevant section. (But when) the common law is in control there is no guarantee that judicial thought concerning a particular problem will always start in the same place.’91  It goes without saying that the mere existence of common law offences poses a challenge to the legality principle, which has been heavily influential in the call for codifying the criminal law.92 



The latest attempt to provide judicial guidelines for the orderly development of the common law, whether in expanding the coverage of existing offences or expanding the reach of defences, occurred in C v DPP. A first instance decision to abolish the presumption that children under the age of 14 are incapable of forming mens rea was reversed by the House of Lords. Although they were not disposed to disagree with the substance of the judge’s reasons, they were also not prepared to abrogate a long-standing rule governing the scope of criminal responsibility in a ‘classic case (requiring) Parliamentary investigation, deliberation and legislation.’93 What distinguished this case from cases such as R v R, it was said, was the fact that abolishing the rule would be politically controversial and that recent Parliamentary consideration of the issue had not resulted in a change of the law. Lord Lowry set out the guidelines as follows:
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	(1) if the solution is doubtful the judges should beware imposing their own remedy;


	(2) caution should prevail if Parliament has rejected opportunities to clear up a known difficulty or has legislated whilst leaving the difficulty untouched;


	(3) disputed matters of social policy are less suitable areas for judicial intervention than purely legal problems;


	(4) fundamental legal doctrines should not lightly be set aside;


	(5) judges should not make a change unless they can achieve finality and certainty.94 





Lest it might be thought, however, that these guidelines would seriously restrict the power of judges to develop the rules of criminal responsibility, it should be pointed out that very few of the more notable changes made by judges over the past 20 years95 would be caught by them. Enactment of the Human Rights Act 1998 has created another tension, with a corresponding increase in judicial activity designed to reconcile domestic law with the perceived requirements of the ECHR. On the strength of it, Diane Pretty, who was suffering from motor neurone disease, sought a declaration that her husband could lawfully help her to commit suicide. Although ultimately unsuccessful, it illustrates the potential of the ECHR to challenge fundamental features of domestic doctrine on the grounds that they are infringements of human rights.96 In R (Purdy) v DPP, on similar facts, this potential was advanced. Although the House of Lords affirmed the illegality of assisting a person to commit suicide,97 it was a breach of human rights for the claimant not to know what assistance constituted as a matter of law. The Court held that the failure of the DPP to set out an offence-specific prosecution policy fell foul of the requirement that the law or rule in question should be sufficiently accessible to the affected individuals, or sufficiently precise to enable them to understand its scope and foresee the consequences of their actions so that they could regulate their conduct without breaking the law.98 
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B Statute law


1 Interrelationship of statute and common law


Although the overall structure of the criminal law has been created by the common law, the majority of criminal offences are now statute based.99 These offences may be the original creatures of statute or perhaps common law offences whose elements have been incorporated into statute. In the latter case, such statutes will not always define the full common law offence. This will leave the common law with a significant role still to fulfil. It may be instructive to consider the interaction of common law and statute in such circumstances. Once again rape serves as a useful illustration. When the common law offence of rape was put on a statutory footing by the Sexual Offences Act of 1956 the elements of rape were left largely undefined. The common law continued to apply, therefore, in respect of these undefined elements. Many of these same elements were then incorporated into the Sexual Offences (Amendment) Act 1976. These included the requirement of an absence of consent, that the intercourse be per vaginam and be unlawful. This latter element was not itself defined. The common law rule continued to apply, therefore, that a husband could not rape his wife because the common law deemed sexual intercourse between man and wife ‘lawful’ whatever the contingency. This latter rule was itself abrogated by the House of Lords in 1991 as we have seen. A later statutory amendment extends the scope of the offence to cover male, as well as female, victims.100 Finally by the Sexual Offences Act 2003 the concept of rape was extended to include anal and oral intercourse, and the fault element was expanded to include absence of a reasonable belief in the victim’s consent. The Act as a whole brought into existence for the first time a schematic approach to sexual offences generally.


2 The principle of legality


The basic ethical structure governing both the enactment and interpretation of criminal statutes is the principle of legality.101 It is commonly represented by the maxim nullum crimen sine lege, nulla poena sine lege or ‘no crime or punishment without law’. This is a matter of general legislative morality as it requires an individual to be given fair warning of what he or she may or may not do. Moreover, it discourages state use of the criminal law for political rather than social ends.102 There are two key incidents of the legality principle. First, criminal laws should not be retroactive. In modern liberal democracies the enactment of criminal statutes having retrospective effect is utterly exceptional. Second, offence definitions should not be unduly vague. A citizen is not given fair warning of the criminality of his action if, using standard procedures for discovering the law,103 a reasonably intelligent person would be left unsure as to whether the relevant conduct was proscribed or not.104 The major impediment to the successful realisation of the fair warning ethic is the unavoidable vagueness of generalised or indeterminate criminal prohibitions and the resulting need for judicial interpretation or exercise of judgement.
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3 Interpreting criminal statutes


The same premise governs approved approaches to statutory interpretation as the system of precedent, namely that a judge administer ‘justice according to law’. Judges typically ascribe for themselves a far less dynamic role when engaging in statutory construction than when developing the common law. To focus readers’ attention, I shall, in the pages that follow, examine this contention by reference to case decisions in one relatively narrow field: street offences. Any conclusions drawn will, of course, be of more general application.105 


(a) The principle of strict construction


Adherence to the principle of legality has given rise to the principle of interpretation that criminal statutes should be interpreted strictly so as to minimise any penal effect. An example of a provision being construed strictly arose in Darroch v DPP.106 The appellant was convicted of persistently soliciting women for the purposes of prostitution contrary to section 2(1), Sexual Offences Act 1985.107 On more than one occasion he had been seen driving ‘around and around’ a red-light district and had been seen to communicate with women working as sex workers. Allowing the appeal, the court held that something more than driving around was necessary to show that this communication was ‘persistent’ solicitation.
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(b) Purposive approaches to statutory interpretation



The principle of strict construction is increasingly disregarded throughout the criminal law.108 Current orthodoxy holds that it should be observed only if it is not clear from either the provisions of the Act itself or the purpose for which the statute was enacted that the defendant’s conduct is proscribed.109 A further application is sometimes advanced. Where it is clear that the relevant provision was not intended to criminalise the behaviour of the defendant, it will be construed accordingly even if his behaviour lies on the borderline of criminality and even if, on a literal interpretation, the behaviour is proscribed. With both these ideas in mind, judges are now expected to consult Hansard and Committee reports to discover what mischief the legislature intended to remedy so as to determine whether the defendant is within the intended coverage of the Act.110﻿



By adverting to the purpose of an enactment, the scope of criminal liability may be both expanded and cut down. A classic illustration where the scope was expanded is that of Smith v Hughes in which a sex worker was charged with ‘soliciting in a street for the purpose of prostitution’.111 It was held that the offence was committed even where the woman was not in a street but was soliciting from a balcony above the street. The provision was obviously interpreted neither literally nor strictly, but according to the purpose of the Act, namely to remove the nuisance and offence of solicitation.112 In Bull, using the same purpose approach for the same provision, the scope was cut down.113 B, a male sex worker, was charged under the Street Offences Act 1959 with loitering, as ‘a common prostitute’, in a street or public place for the purpose of prostitution, contrary to s. 1(1). The Divisional Court interpreted ‘common prostitute’ to refer only to the activities of woman sex workers since the purpose behind the originating Act was limited to proscribing such activities.114 
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4 Fair warning and social protection



The message emerging from the above discussion is that judicial development of the law does not necessarily mean that judges make the law up as they go along. Although there is flexibility in the system, judicial decision-making is controlled by canons of interpretation, most notably the purpose approach, which may either argue for or against the extension of liability. Today, more so than ever, judges must ensure that these canons are applied consistently in such a way as to ensure that social goals such as social protection do not override individual rights to fair treatment.115 



It is possible to take another view of the interpretive stance of judges in this area, namely that it is infected by double standards, and influenced by presumptions of gender and social class. As we have seen, in Smith v Hughes a sex worker was held to be soliciting in the street even though her activities were conducted from a first-floor bedroom. In another case, solicitation was held to be taking place even though no form of communication occurred, by a woman displaying herself motionless in a window.116 In other cases women have been interpreted as engaging in prostitution whether they have intercourse or merely provide masturbatory relief or other acts of ‘lewdness’.117

 

In a number of other cases the preference has also been reversed. In Crook v Edmondson,118 a male kerb-crawler was found not to be ‘soliciting for sex’, an offence interpreted, by reference to the purpose of the originators of the Act, to cover only the mischief offered by sex workers and their pimps trawling the streets for custom. Again, in R v Morris-Lowe,119 it was held that a man who attempted to dupe would-be masseuses into masturbating him was not guilty of the offence of attempting to procure a woman to become ‘a common prostitute’, since his action was intended to be a ‘one-off’ and not therefore intended to propel a woman into a career as a sex worker.120 



The significant picture emerging is that implementing the same canons of statutory interpretation seems to operate inconsistently against different classes of defendant. Judicial moralism does not always cut both ways. The defendants in Crook, Bull, Darroch and Morris-Lowe were protected by the principle of fair warning; but in Smith, McFarlane and de Munck, they were compromised by thin ice, and in each case the purpose of the Act was relied upon. It might be assumed that this assertion must now be read in the light of Article 7 ECHR, which protects against retrospective legislation. However, the European Court has affirmed the right of domestic courts to adapt criminal offences to ensure their ingredients reflect existing social conditions. The thin ice principle may be expected, therefore, to continue to play a role in the construction of criminal identities. Whether by accident or design (systemic or individual), the benefit of legislative ambiguity in street offences, at least, has until recently tended to favour men before women. The implicit message in the cases examined above is that the social defence purpose underpinning the various provisions is the control of female sexuality rather than, say, the protection of vulnerable women from manipulative (immoral) men.121 



Recent legislative trends have sought to remove the gendered approach to prostitution. Males and females are subject to the same restrictions on soliciting. Kerb-crawling and similar activities is an offence without the need to prove persistence.122 And paying for sexual services is criminal if the sex worker concerned is the victim of sexual exploitation, whether or not the payer knew or ought to have known of this.123 Victims of trafficking are protected from penalty for their actions.124 Protection from sexual exploitation is the touchstone for most of these provisions. The trend is by no means all one way, however. Soliciting for sexual services is still an offence, albeit a degendered offence.125 The burgeoning use of community orders to address community anxieties about prostitution indicate that, as far as the courts, police and local authorities are concerned, the control of female sexuality in the public arena is still of key concern.126 
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C European Union law



Apart from any residuary powers retained by the courts, Parliament is historically sovereign on the question of what conduct can and what cannot be made the subject of a criminal offence. That sovereignty was reduced when the UK joined the European Union (EU). When joining, UK accepted that domestic law must defer to EC law in cases of conflict, and the process of legislation had to hitherto ensure that all new criminal legislation and procedure was EU compatible. This meant that a defendant had the right to challenge the validity of an item of domestic criminal law if it is in conflict with EU law. The social and political difficulty in accepting the reduced sovereignty became a key discussion point in the months leading up to the referendum after which UK exited the EU.



In the years leading up to Brexit, the potential power of the EU over the criminal law has been manifested in increased activity. In 2005, the European Commission outlined a number of offences which member states were required to implement. These included counterfeiting, credit card fraud, money laundering, people-trafficking, computer hacking and virus attacks, corruption and environmental protection. Although such legislation was already largely on the domestic statute book, Europe’s influence as a source of criminal law has increased substantially during recent times.127 After Brexit, the role of European criminal law is in some doubt and it is likely to take some time before this and the other constitutional implications become clarified.128  









        

      

    


      
        
          
D The European Convention on Human Rights


The European Convention on Human Rights129 allows individual citizens of a member state to make a complaint before the European Court of Human Rights that their Convention rights have been infringed.130 Infringements may take the form of positive state violations of such rights. For example, in Dudgeon v UK, the Court held that a legislative provision criminalising homosexual activity between consenting adults in private in Northern Ireland was a breach of Article 8.131 They may also take the form of state failures to provide protection of Convention rights due to, say, an ineffective system of criminal sanctions. In A v UK132  the Court ruled that a common law defence of reasonable chastisement that led to the acquittal of a man who had beaten his stepchild with a garden cane did not provide adequate protection for the latter’s Article 3 rights.133 In both cases Parliament acted quickly to eradicate the inconsistency.134 In In the Matter of an Application for Judicial Review by the Northern Ireland Human Rights Commission, Horner J ruled that a blanket ban on abortions in Northern Ireland was contrary to Article 8 ECHR, rendering medical staff who carried out abortions on women who are pregnant following rape vulnerable to imprisonment for life.135 The likelihood of the Northern Ireland Assembly responding in the near future is less certain.
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1 The Human Rights Act 1998



With the coming into force of the Human Rights Act 1998, Convention rights have an even greater impact than hitherto. They now form part of the domestic system’s own basic resources for ensuring the delivery of criminal justice, substantive, procedural and evidential. In theory, therefore, the occasions will be reduced when citizens will need to petition the European Court for infringement of rights. These will be taken into account in the interpretation of existing law and the development of new law.136 This will not be affected by the UK leaving the EU.



The manner in which Convention rights impinge on domestic law should be noted. Convention rights do not supplant domestic legislation, in the manner of European criminal law, such that the courts can strike down Convention-incompatible provisions.137 Rather, the courts must, as far as possible, interpret legislation, whenever enacted, ‘in a way which is compatible with Convention rights’.138 Where such a compatibilist interpretation is not possible, a declaration of incompatibility may be made139 that sets in motion a legislative fast-track procedure for the amending statute.140 



In developing and ensuring compatibility, government ministers are expected to respond to declarations of incompatibility from the courts and to make a declaration of compatibility with respect to all new Bills brought before Parliament, thus generating a rights-sensitive process.141 It has been argued that the operation of this process may be more form than substance since it has not had any discernible effect on the passage of legislation bearing significant implications for human rights.142 Likewise judges, without being bound by the jurisprudence of the Court and the European Commission on Human Rights, are bound by section 2 to take their decisions into account.143 



The Human Rights Act contains no specific procedure for dealing with incompatible common law offences and defences. Sir Richard Buxton has argued that judicial power in this respect cannot exceed that available in cases of legislative incompatibility.144 On this view, it would not be proper, for example, for a Crown Court judge to amend the common law defence of parental chastisement in anticipation of amending legislation. Given that the common law rules are creatures of the judiciary, this view seems unduly restrictive.145 A plausible via media is that such changes should be effected only by an appellate court with the appropriate constitutional jurisdiction, and only then when such a change would be consistent with other Convention rights.146 
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The major Convention rights that have formed the basis of legal challenges to domestic substantive law, or otherwise influence legal development, are as follows: Article 2, which protects the right to life, has been referred to in a case assessing the legality of an operation to separate conjoined twins and other cases involving the legality of mercy killing.147 In Menson, a case involving a racially motivated attack in London,148 the European Court of Human Rights indicated that this may require states to enact special legislation to provide for vulnerable groups to deter the commission of offences against the person, backed up by law enforcement machinery for the prevention, suppression and punishment of breaches of such provisions.149 Article 2 is also likely to have a future impact on the rules governing mistake and reasonable force in self-defence, effecting arrest and the prevention of crime, as domestic law affords a rather broader justification (reasonableness) for the use of deadly force than that envisaged by Article 2 (absolutely necessary and strictly proportionate).150 

Article 3, which protects the right not to be subjected to torture or to inhuman or degrading treatment or punishment, was the basis for changes to the rules governing parental chastisement effected by the Children Act 2004. Article 3 also formed a major plank in the case brought by Diane Pretty who argued that the criminal law should permit her husband to help her take her life when she was in the final throes of motor neurone disease, to vindicate her right not to suffer unnecessarily.151 



Article 5, which protects the right to liberty and security of the person, was the basis for a challenge in Gillian and Quinton v UK by reason of the applicants having been stopped and searched by police officers, pursuant to their powers under the Terrorism Act 2000 sections 44 to 47, whilst on the way to a demonstration.152 It also has ramifications for the criminal law’s definition of insanity, in particular the internal/external mental abnormality test of insanity and the court’s powers to commit to hospital.153 



Article 6, which guarantees a right to a fair and public hearing, was the basis for a challenge to the definition of ‘drunkenness’ for being unduly vague for the purpose of the offence of being drunk on an aircraft.154 The joint enterprise rules in relation to convicting accessories for murder have been (unsuccessfully) challenged.155 A number of cases have involved challenges to the use of strict liability and reverse burdens of proof.
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Article 7 guarantees a right not to be convicted under retrospective laws. This is particularly relevant in cases where a jury decision is necessary to ensure whether the relevant criminal standard has been breached or not. Cheating and other offences of dishonesty pose potential problems of legality under Article 7,156 as do offences of public nuisance,157 public mischief, corrupting public morals and outraging public decency, perverting the course of justice and binding over.158 It is also of particular significance in cases where the law has changed in the time between the commission of the offence and the time when final judgment is delivered.159 



Article 8, which protects the right to respect for private and family life, has clear application in relation to the defence of consent in sexual offences.160 A salutary example is R v M. The defendant took nude photographs, with her consent, of a girl of 17 with whom he was having a sexual relationship. He was charged under the Protection of Children Act 1978 s. 1A of making indecent photographs of a child. Although it was not unlawful for him to have had sexual relations with her, the 1978 Act makes it unlawful for him to have taken nude photographs, the age of consent for this crime being 18. It is a defence to that charge that the child was over 16, was reasonably believed to have consented to the photographs and was married to, in a civil partnership with or living with the defendant in an enduring family relationship.161 His conviction was based upon the fact that he was not in such a relationship. It seems fairly clear that this sorry example of discriminatory criminalisation would not survive an application to the ECHR. Article 8 was used, again unsuccessfully, in Pretty on the basis that mercy killing of a consenting adult is a matter of conscience, not state concern.162 In Purdy, on facts comparable with those of Pretty, it was the basis for a successful challenge before the House of Lords in that Article 8(2) requires consideration of whether section 2 of the Suicide Act 1961 is sufficiently clear to enable a spouse to know what he could and could not do without committing the offence of assisting suicide.



Article 10 (right to freedom of expression) is important for challenges to laws based on obscenity, official secrets, binding over, racially or religiously aggravated offences and incitement. It is also of increasing importance in respect of blogging and communications sent via social media.163 Article 11 sets out the right to free assembly and association. In Steel v UK,164  it was held that taking part in a demonstration was a protected right under Article 11 and, without more, conviction and punishment for breach of the peace was a disproportionate response.
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          Petitions are still made regularly, however. In James v United Kingdom 25119/09 (2013) 56 EHRR 12 (ECHR), for example, the ECHR ruled that the failure to provide prisoners serving sentences of imprisonment for public protection with rehabilitation schemes and an effective system of review breached Article 5(1) ECHR making their detention arbitrary and unlawful. In 2012, the European Court of Human Rights ruled that Abu Qatada could not be deported to Jordan as that would be a violation of his right to a fair trial under Article 6 of the European Convention on Human Rights: Othman (Abu Qatada) v The United Kingdom (Application no. 8139/09).






        

      

    


      
        
          As they can be incompatible with community law.






        

      

    


      
        
          Human Rights Act 1998, Section 3  HRA: Interpretation of legislation.






        

      

    


      
        
          Section 4.






        

      

    


      
        
          The track is not always so fast however. See note 151.






        

      

    


      
        
          Section 19 HRA 1998. The Law Commission will also ensure that all law reform proposals are Convention compatible. See Mrs Justice Arden DBE (1999) at 451–3.






        

      

    


      
        
          M. Wasik, ‘Legislating in the Shadow of the Human Rights Act: The Criminal Justice and Police Act 2001’ (2001) Crim LR 931. An example of legislative procrastination concerns the failure to amend the legislation imposing a blanket ban on voting in national and European elections for convicted prisoners in detention in the UK arising out of the decision in Greens & MT v United Kingdom (2010) ECHR (Applications nos. 60041/08 and 60054/08). The judgment became final on 11 April 2011. A number of deadlines have come and gone. The latest is September 2013.






        

      

    


      
        
          For a radical view of what this may entail, see A.J. Ashworth, ‘The Human Rights Act and the Substantive Criminal Law: A Non-Minimalist View’ (2000) Crim LR 564 at 566. Cf. C. Gearty, ‘The HRA – an Academic Sceptic Changes His Mind but Not His Heart’ (2010) 6 EHRLR 582.






        

      

    


      
        
          ‘The Human Rights Act and Substantive Criminal Law’ (2000) Crim LR 335. See B. Malkani, ‘A Rights-Specific Approach to Section 2 of the Human Rights Act’ (2012) 5 EHRLR 516 for a discussion of some of the difficulties involved in dealing with incompatible common law offences and defences and the three approaches the domestic courts have adopted in taking account of such jurisprudence.






        

      

    


      
        
          Ashworth (2000) at 566. See H, The Times, 17 May 2001.






        

      

    


      
        
          Notably Article 7, prohibiting retrospective criminalisation.






        

      

    


      
        
          Re A (conjoined twins) (2000) 4 All ER 961; R (on the application of Pretty) v DPP (2002) 1 All ER 1 HL; R (Purdy) v DPP (2009) UKHL 45; R (Nicklinson) v Ministry of Justice; R (AM) v Director of Public Prosecutions and others (2012) LS Gazette, 30 August, 17, DC.






        

      

    


      
        
          Menson and others v United Kingdom (App. 47916/99) Decision of Court (Second Section) as to admissibility, 6 May 2003.






        

      

    


      
        
          J.K. Goodall, ‘Conceptualising “racism” in criminal law’ (2013) 33 Legal Studies 215.






        

      

    


      
        
           A.J. Ashworth, ‘The European Convention and the Criminal Law’ in The Human Rights Act and the Criminal Justice and Regulatory Process, Cambridge Centre for Public Law (1999).






        

      

    


      
        
          A.J. Ashworth, ‘The European Convention and the Criminal Law’ in The Human Rights Act and the Criminal Justice and Regulatory Process, Cambridge Centre for Public Law (1999).






        

      

    


      
        
          (2010) Crim LR 415 (case comment).






        

      

    


      
        
          P. Sutherland and C. Gearty, ‘Insanity and the European Court of Human Rights’ (1992) Crim LR 418. See Chapter 9.






        

      

    


      
        
          Tagg, The Times, 14 June 2001.
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