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Section 1







  LAW AND THE LEGAL SYSTEM



    As a journalist, there are two main reasons why you need to learn about the law. The first is that there are legal rules which affect what you can and cannot publish, and clearly, you need to know what these are. The second is that the law and legal proceedings will often form part of the subject matter of the stories you write. This is most obviously the case on local papers, where reporting the local courts is an important part of the news coverage, but legal issues and court cases are also covered by national papers, TV and radio, women’s magazines and the trade press, even if not always to the same extent. For that reason, you need to have a basic knowledge of the legal system, and how it works. That forms the subject of this section, while later sections look at how the law will affect you in your daily work.








 
Chapter 1







 How law is made



  If you asked the average person where to find out ‘the law’ on a particular subject, most would probably assume that, somewhere, it must all be written down: the answer to every question from ‘Can my neighbour build a shed that blocks my view?’ to ‘Is it legal to sneak into a celebrity’s wedding and take pictures?’ In fact, there is no single set of written rules that make up ‘the law’; instead, there are seven different sources of law which interact with each other. For that reason, the courts are sometimes asked to decide not just whether someone has broken a law, but what the law actually is on a particular issue. In this chapter, we look at where law comes from and how it is made.


 Note that in this book, English law refers to the courts of England and Wales, as the Scottish system is different. In addition, there are some differences in Northern Ireland, which are pointed out where relevant in the text.




 SOURCES OF LAW

 At the time of going to press, the seven sources of law are:

 
	statute;

	delegated legislation;

	case law;

	European Union (EU) law;

	international treaties;

	custom;

	equity.

 

 In this context it is also important to know about the effect of the European Convention on Human Rights, which has now been incorporated into English law in the Human Rights Act 1998. Although not a separate source of law, it has an important effect on the way in which law is interpreted. It is important to realise that human rights law, developed under the European Convention, is not the same thing as European Union (EU) law (for more information on this, see Chapter 5).


Statute

Statutes are laws passed by Parliament, and are also known as Acts of Parliament. They take precedence over any other type of law, except (until Brexit happens) EU law. Parliament can make or cancel any law it chooses, and the courts must apply that law. This is not the case in many other countries, such as the USA, where the courts can refuse to apply legislation that they consider goes against the country’s constitution.


  How Acts of Parliament are passed

  The Bill stage: All statutes start out as a Bill, which is essentially a proposal for a new law or a change in the law. There are three types:

  
 	
Public Bills: These are put forward by the Government, and form the basis for most legislation. In many cases, a consultation document called a Green Paper is published beforehand (the name comes simply from the colour of the paper it is printed on). A Green Paper explains why the Government is looking at the law in a particular subject area, and gives general details of the options they are considering. The Government then invites anyone who might be affected by the plans to give their views on the proposals. Pressure groups in the relevant area will usually give a response, for example, but the paper may also ask for views from ordinary members of the public who are likely to be particularly affected by a change in the law; for example, if considering changes to particular areas of the welfare services, responses might be invited from users of those services and charities who work with people using the services. The Government can then choose which – if any – of the views expressed should influence the final content of the Bill. Usually, it will produce a White Paper which details the conclusions it has come to after the consultation process.

 	
Private Members’ Bills: These are put forward by an individual Member of Parliament (MP) who is not a Cabinet member. Pressure on parliamentary time means there are only limited opportunities to do this, and around half of Private Members’ Bills come from a ballot, held once each Parliamentary session, for the chance to put forward a Bill. Members who get this chance then have to persuade the Government to allow sufficient Parliamentary time to get the Bill passed; this rarely happens, and, as a result, Private Members’ Bills are more useful as a way to draw attention to an issue, which may later be taken up in a Public Bill, than they are as a way to change the law straight away. Some important legislation has been made this way, however – the Abortion Act 1967, for example, started as a Private Members’ Bill.

 	
Private Bills: These are put forward by individuals, local authorities or companies, and concern specific local issues: for example, Railtrack, which runs the tracks for Britain’s railways system, might use a Private Bill if it wanted to build a new railway line. Anyone who might be affected by the decision has to be consulted. If the Bill is passed, it only applies to the specific area cited in the Bill, and does not give any general powers applicable to the whole country. Only a handful of Private Bills come before Parliament every year, usually relating to large construction projects.

  

  First reading: The title of the Bill is read to the House of Commons, to notify the House of the proposal.

  Second reading: The proposals are debated by the House of Commons, and amendments may be suggested and voted on. MPs then vote on whether the Bill should go on to the next stage.

  Committee stage: The Bill is referred to a House of Commons Committee, which will scrutinise it in detail, and may make further amendments.

  Report stage: The Committee reports back to the House of Commons, and any amendments are discussed and voted on.

  Third reading: The Bill goes back to the House of Commons for a vote on whether to accept or reject its proposals.

  House of Lords: The Bill then passes to the House of Lords, where it goes through a similar three-reading process. If the House of Lords suggests any changes, these are passed back for the House of Commons to consider, and the Commons either accepts the suggestions, rejects them and says why, or suggests alternative amendments. If no agreement can be reached, the Commons can use special procedures to pass legislation without the Lords’ approval (this is often referred to as using the Parliament Acts). In practice, the House of Lords usually gives up on changes that the Commons clearly does not want, but the Parliament Acts were used, for example, in passing the Hunting Act 2004.

  Royal Assent: The final stage is for the Queen to give her consent to the new law (in practice this is never refused).

  The Bill then becomes an Act of Parliament, though this does not necessarily mean that all or even any of its provisions take effect immediately: the Act may specify future dates when particular provisions take effect or allow the Government or a particular minister to decide when this should happen. In some cases, elements of an Act may never actually come into force.

  Where a piece of legislation is unlikely to be objected to by any of the major political parties, a simpler process can be used, with the first three readings in the Lords followed by three in the Commons, and a final reference to the Lords only if there is disagreement.

  You can find out what stage a Bill before Parliament has reached at the UK Parliament website: http://services.parliament.uk/bills.



Legislation can also be made by the Scottish Parliament, the Welsh Assembly and the Northern Ireland Assembly, on a specific range of issues.




Delegated legislation

Some types of legislation require very detailed rules, often of a technical nature; examples would be the law on health and safety at work, or road traffic provisions. Rather than using up Parliamentary time making these detailed rules, Acts of Parliament often create a framework for the law on a particular issue, putting general rules into place without necessarily specifying exactly how they should work in particular situations.

Acts drawn up in this way will include provisions for who should make the detailed rules – usually a government department or Secretary of State, local authorities, or public or nationalised bodies. These rules are known as delegated legislation (or sometimes secondary legislation), and there are three types:


  	
Statutory Instruments are drawn up by government departments.

  	
By-laws are made by local authorities, public bodies and nationalised bodies. For example, rules on what can and cannot be done in a specific park will usually be made in the form of by-laws drawn up by the local authority.

  	
Orders in council are regulations which are made by the Government at a time of national emergency (such as in wartime).



Delegated legislation is also used where rules may need to be changed quickly in response to circumstances, and the Parliamentary procedure is considered too slow-moving and cumbersome to cope with these demands, or where local knowledge is required to make the detailed rules (local by-laws are examples of this). Whatever the reason, delegated legislation carries as much legal force as statutes themselves.




Case law

Case law (sometimes called common law) comes from the decisions made by judges in certain legal cases. The courts are arranged in a hierarchy (see Figure 1.1 The hierarchy of the courts), and it is decisions made in the higher courts (from the High Court up) which can make law, through a system called judicial precedent. Cases reach these courts through a system of appeals, which provides a route for parties who believe their case has been decided wrongly in the lower courts to take them to higher courts. In most cases permission is required for such appeals, which ensures that the higher courts mostly hear cases which raise important issues of law (the Supreme Court, for example, hears fewer than 100 cases a year).

Deciding a case involves two stages: first, establishing what actually happened (often referred to as the facts of the case); and second, deciding how the law applies to the facts. In many cases the latter will be obvious, but there are situations where the law is unclear. For example, if a statute states that ‘vehicles shall not be allowed in parks’, it is obvious that you cannot drive a car or van round the park – but can you ride a bicycle or use a skateboard? Where these dilemmas arise, it is up to the court deciding the case to determine what the words of the statute actually mean. When a higher court does this, the decision forms what is called a precedent. Once a higher court has set a precedent by interpreting a legal provision in a particular way, that approach should be followed in all the courts that are lower in the hierarchy, and only a higher court can authorise a different approach.

The idea behind case law is that justice requires that like cases be treated alike; once a court has decided what a statutory provision means and/or how it applies to a particular set of facts, later cases with similar facts should be treated in the same way, rather than each judge interpreting the law according to their own sense of justice. For example, if the imaginary case referred to above went to the Supreme Court, and it decided that for the purposes of the legislation, a skateboard was a vehicle, other courts faced with cases involving skateboards used in parks would be expected to take the same view. Case law accounts for a huge proportion of English law – for example, the law of negligence, which essentially creates the right to sue for loss or injury caused by someone else’s carelessness, is almost exclusively a creation of case law.




EU law

At the time this book went to press, the UK was still a member of the EU, and while this continues, laws made by the EU are one of the most important sources of law for the UK, because the terms of membership of the EU mean that they take precedence over any other source of law. However, although it is widely believed that the EU can dictate the law on anything, in fact there are only specific areas which can be affected by EU law. The EU can, for example, make legislation on transport, agriculture and many of the rules regulating how industry behaves, but it does not legislate in the areas of family or criminal law; these are still made solely by the UK Parliament and courts.



[image: Figure 1.1 The hierarchy of the courts (pre-Brexit).]


  Figure 1.1 The hierarchy of the courts (pre-Brexit).



As well as producing new law which must be applied here, the EU affects UK law in a second way, in that the courts must interpret and apply UK law in such a way as to avoid conflict with EU law. For example, in the case of Marshall v Southampton and South West Hampshire Area Health Authority (1986), an NHS dietician challenged her employer’s policy of making employees retire at the state pension age, which was 60 for women but 65 for men. This was legal under the relevant UK legislation, but the House of Lords found that it conflicted with an EU law requiring equal treatment for male and female employees. Where this happens, it is expected that Parliament will amend the domestic legislation to conform with the EU law.

The UK courts can decide questions involving EU law, but there is also a specialist court, the European Court of Justice (ECJ), which oversees the development of EU law. A UK court faced with a question on EU law can refer it to the ECJ, which will tell the court what the EU law on the matter is; the UK court then decides the case. The idea behind this procedure is that the central overview the ECJ can give helps make sure EU law is interpreted in the same way throughout the different member states of the EU. The ECJ also hears disputes involving breaches of EU law by either member states or EU institutions.

It is unclear what the status of EU law will be once the UK leaves the EU. At the time of going to press, existing EU law was planned to be transformed into UK law, with the intention of later repealing that which the Government deems no longer required, but the status of new EU law, and rulings of the ECJ, will depend on the arrangements made for the UK’s future relationship with the EU.


  
[image: Question] Myths and misconceptions The European courts


  
[image: cross] Claims about human rights are heard in the court of the EU.


  Human rights claims are heard by the European Court of Human Rights, which is not an EU institution at all. The court of the EU is the European Court of Justice. These are completely separate institutions, but it is not unusual for journalists to use phrases like ‘taking a case to Europe’ as though the two courts are one and the same thing.

  The European Court of Justice sits in Luxembourg. Its main job is to ensure that EU law is understood and applied in the same way throughout the member states. Most cases are brought before it by member states, EU institutions, or courts in member states; it rarely hears cases brought by individuals.

  In general it hears three kinds of case:

  
 	complaints from EU institutions or member states that a particular member state is not correctly applying EU law. For example, in 1979 the European Commission successfully complained that the UK had not implemented an EU regulation requiring certain lorries to be fitted with tachographs;

 	challenges by member states or EU institutions to EU legislation, alleging that, for example, proper procedures were not followed when a particular piece of law was made;

 	referrals from member state courts who are faced with a case involving EU law, and want the ECJ’s advice on how the law should be interpreted.

  

  The European Court of Human Rights, on the other hand, deals with claims concerning breaches of the European Convention on Human Rights (see Chapter 5). The court sits in Strasbourg, and can accept claims made by one state against another, or by individuals against a state. In the past, individuals who claimed that the UK had breached their rights under the Convention had to take their case to Strasbourg, but since the Human Rights Act 1998 came into force, claims can be brought in the UK courts, though it is still possible to take a case to the European Court of Human Rights as a last resort.






International treaties

In many countries, signing an international treaty automatically incorporates the provisions of the treaty into the law within that country. In the UK, however, Parliament has to turn the provisions into legislation. The Taking of Hostages Act 1982 is an example of a statute created to put into domestic law the provisions of an international treaty signed by the UK.




Custom

When English law was in its early stages, the decision on whether something was or was not lawful would often be influenced by traditional local practice – if a landowner attempted to stop people taking firewood from his forests, for example, local people might argue that having been allowed to do so for many years effectively gave them a right to continue, even if such a right conflicted with the general law. These days custom can theoretically still play a role in such decisions, but in practice it arises extremely rarely.




Equity

Historically, equity was a system of rules which grew up in parallel to the common law, to fill perceived gaps where justice could not be achieved by using the common law. For example, at one time, the common law provided that a person who had been caused loss by someone else could only claim financial compensation, which was not always an adequate solution to a problem. Equity developed its own special remedies, which could be granted at the court’s discretion: for example, the injunction, which is an order to do something or not do something, and is used where compensation would not solve the problem. Equity survives now as a specific branch of law, largely concerning the ownership of property, but equitable remedies, especially injunctions, are used in many branches of law, including defamation.




The European Convention on Human Rights

The Human Rights Act 1998 made the provisions of the European Convention on Human Rights part of English law and, for this reason, the Convention is not, strictly speaking, a separate source of law. However, to an extent, it acts like one, because it can modify the way other laws operate. As well as being applied by UK courts, human rights law under the Convention has its own court, the European Court of Human Rights, which can create case law (not to be confused with the European Court of Justice, which oversees EU law). (This is discussed more fully in Chapter 5.)


  TEST YOUR KNOWLEDGE










 
  
 
 

	
1 
 

	What are the seven sources of law?


 
 

	2
 

	How is case law made and why?


 
 

	3
 

	What is a Green Paper?


 
 

	4
 

	What does ‘using the Parliament Acts’ refer to?


 
 

	5
 

	Which European court hears human rights cases?


  
 


















 
Chapter 2







 The legal system



  This chapter covers the way the English legal system is organised: the two main branches of law; the personnel of the legal system and their roles; and the courts which make up the system. As court cases very often form the basis of stories, a knowledge of the system will help you understand what is going on when you report on such stories, and will ensure that you use the right terminology when writing about court proceedings.


 TYPES OF LAW

 There are lots of different areas of law in terms of subject, but the most important divisions are between:

 
	criminal and civil law; and

	public and private law.

 


Criminal and civil law

Criminal law deals with wrongs that are considered so serious as to be an offence against the whole community, and for this reason they are prosecuted in the name of the state (or specifically, the Queen). It also possible to bring a private prosecution, but this happens relatively rarely (see Chapter 3).

Civil law covers everything else, from road accident victims suing for compensation or neighbours fighting over who owns a fence, to news organisations being sued for libel or companies disputing tax decisions by the HM Revenue & Customs.

In some cases, the same course of action can lead to both a criminal and a civil case. For example, someone who injures another as a result of dangerous driving may be prosecuted for the crime of dangerous driving, and sued in the civil courts by the person injured.

Criminal and civil law use completely different sets of terminology, and it is important to know which terms apply to which area of law (see below).




Public and private law

A second important distinction is between public and private law. Both public and private law are aspects of civil law.

Public law is the set of legal principles which governs the way public authorities, including the Government, use their powers. Public authorities cannot act just as they please, but can only exercise the powers given to them by law, and public law is designed to make sure these powers are not exceeded or misused. The main form of action in public law is the application for judicial review, which allows individuals (or organisations) to challenge the decisions or acts of public bodies (see Chapter 4).

Private law comprises disputes between individual parties, such as someone injured in an accident suing the person who caused it, or a celebrity suing a news organisation for libel.


  Know your terms


 
  
 
 

	Criminal law
 

	Civil law


 
 

	When a criminal case is brought against someone, that person is described as being charged with that offence; if the case comes to court, he/she is described as being prosecuted.
 

	When a civil case is brought against someone, that person is described as being sued.


 
 

	Someone accused of committing a crime is called a defendant; the other side (acting for the Crown) is called the prosecution.
 

	The person bringing the case is called the claimant and the person the claim is against is called the defendant.


 
 

	Criminal cases are referred to in writing as R v xxxxx (the name of the person being prosecuted), but in speech this would be read as ‘The Queen against xxxxx’ (R stands for Regina, Latin for queen).
 

	Civil cases are described with the names of both parties (e.g.  Smith v  Jones), with the defendant’s name first. In speech this would be read as ‘Smith and Jones’.


 
 

	If the prosecution wins its case, the defendant is described as being found guilty, or convicted.
 

	If the claimant wins the case, the defendant can be described as having lost, or being held liable for the relevant wrong (e.g. libel, negligence). He or she should never be described as being found guilty of (for example) negligence or libel.


 
 

	A convicted defendant is sentenced.
 

	If the claimant wins, he or she will usually be awarded a remedy. This is most often damages, which is a sum of money, but there are other civil remedies such as, for example, being reinstated in a job from which you have been wrongfully dismissed. You can say that the defendant had damages awarded against him or her; you should never say that he or she was sentenced or fined.


  
 










 THE COURT SYSTEM

 The English court system consists of:

 
	magistrates’ courts;

	county courts;

	the Crown Court;

	the High Court;

	the Court of Appeal; and

	the Supreme Court.

 

 The Crown Court only hears criminal cases and the county courts only civil ones, but the others hear both civil and criminal cases.

 As explained earlier, the courts form a hierarchical system, in which appeals can pass up through the courts, and decisions made in the higher courts have to be followed by those lower down. Traditionally, the House of Lords was the highest appeal court in the UK, but membership of the EU has meant the European Court of Justice is effectively the highest court for cases which concern EU law (at least until the UK leaves the EU). In 2009, the House of Lords was replaced by the new Supreme Court, but for the purposes of this book, its role remains the same. The Supreme Court also hears appeals from some other countries within the Commonwealth; when it sits in such a case it is known as the Privy Council. (The functions of each court, and the hierarchy of courts for appeals, are explained in Chapter 3, on criminal procedure, and Chapter 4, on civil procedure.)




 PEOPLE IN THE LEGAL SYSTEM

 The main legal personnel that journalists need to know about are:

 
	lawyers;

	judges;

	government legal officers.

 


Lawyers

The English legal profession comprises two different types of lawyer: barristers and solicitors. Traditionally, the two branches did different types of work. Today, this distinction is increasingly breaking down, but the terms ‘solicitor’ and ‘barrister’ still describe two different professionals, who each undergo a different training process and set of exams in order to qualify. Barristers are also known as counsel. The term lawyer, however, covers both.

Traditionally, the major difference between the work of the two branches was that solicitors dealt directly with clients, while barristers were usually called on by a solicitor where necessary, either to give advice on a detailed area of law, or to represent the client in court, and only barristers could appear in the higher courts. However, changes made in the 1990s mean solicitors can appear in all courts, provided that they have undergone a specialist training course. In fact, although it is often believed that barristers do most court work, solicitors have always done a lot of criminal court work, because 95 per cent of criminal cases are heard in the magistrates’ courts, where the defendant is usually represented by a solicitor rather than a barrister.




Judges

There are six different categories of judge in the legal system, as well as magistrates, who are lay people and not considered part of the judiciary.

Supreme Court Justices sit in the Supreme Court. There are 12 of them. They are referred to as, for example, Lord or Lady Brown.

Lord and Lady Justices of Appeal sit in the Court of Appeal. There are 38 of them. They are referred to as, for example, Lord or Lady Justice Brown. The most senior judge in the Civil Division of the Court of Appeal is called the Master of the Rolls; in the Criminal Division, the head is the Lord Chief Justice.

High Court judges sit in the High Court and also hear the most serious cases in the Crown Court; there are just over 100 of them. They spend some of their time ‘on circuit’, travelling around the regional courts, where they may, for example, hear Queen’s Bench Division cases or Family Division cases which would otherwise have to be held at the High Court in London. In the official reports of legal cases, and in law textbooks, a High Court judge called Smith would be referred to as Smith J, but for journalists, it is more usual to write Mr or Mrs Justice Smith (not Judge Smith).

Circuit judges sit in the county court and in middle-ranking Crown Court cases. There are around 650 of them, and they are referred to as, for example, Judge Simon Smith or Judge Ann Jones. Occasionally they may also sit in the Court of Appeal.

District judges hear the majority of cases in the county courts; there are around 450 of them. There are also around 100 district judges (formerly known as stipendiary magistrates) who hear the more complex and serious cases in the magistrates’ courts of larger cities. Both are usually referred to as, for example, District Judge Jane Brown.

Recorders are part-time judges who hear the least serious Crown Court cases and some county court cases. They are usually still working as barristers or solicitors, and the job is viewed as a kind of apprenticeship before becoming a full-time judge. They are referred to as the recorder or, for example, Mr John Smith or Mrs Mary Smith. The title of recorder is also used in a slightly different context: the Recorder of Manchester is the most senior circuit judge in the Manchester Crown Court, and similar titles are used for the same role in Liverpool, Belfast and some other cities. The title Recorder of London applies to one of the senior judges who sits at the Central Criminal Court (the London Crown Court which is better known as the Old Bailey).

Magistrates (also known as Justices of the Peace, or JPs) are lay people, drawn from the local community, who sit in the magistrates’ courts (usually in a panel of three) hearing criminal and some kinds of civil cases. Though they receive training in court procedure, they are not required to be legally qualified or to know the law, but have a legally qualified clerk to advise them. The work is voluntary (magistrates receive expenses, but no pay) and most magistrates sit for 35–70 half-days per year. Magistrates are selected by local committees, though they are officially appointed by the Lord Chief Justice. When reporting cases involving magistrates, it is usual to refer to them as ‘the magistrates’ rather than by name, but a magistrate’s name can be used if you need to refer to one specifically. In R v Felixstowe Justices ex p Leigh (1987) QB 582, R v Evesham Justices ex p McDonagh (1988), the Divisional Court of the Queen’s Bench ruled that a magistrates’ court could not legally withhold the name of a sitting magistrate from the press.




Government legal officers

There are four government legal officers:


  	the Lord Chancellor;

  	the Attorney-General;

  	the Solicitor-General;

  	the Director of Public Prosecutions.



The Lord Chancellor is a Cabinet Minister, and the head of the Ministry of Justice, which is responsible for the courts, prisons, probation and constitutional affairs. He or she can be a member of either the House of Commons or the House of Lords.

The Attorney-General and the Solicitor-General (together known as the Law Officers) are both Government Ministers, though not members of the Cabinet. The Attorney-General is the main legal advisor to the Government (the Attorney-General at the time of the war in Iraq, for example, gave the Government advice on whether the war was legal under international law), and is responsible for important legal cases involving the Government, whether at home or abroad. Certain types of crime (such as offences under the Contempt of Court Act – see Chapter 6) require consent from the Attorney-General before prosecutions can be brought, and if this consent is given, the prosecution is brought in the name of the Attorney-General. The Solicitor-General is effectively the Attorney-General’s deputy, and may fulfil any of his or her functions where necessary.

The Director of Public Prosecutions (DPP) is the head of the Crown Prosecution Service (CPS), and is responsible for ensuring the independent review and prosecution of criminal proceedings started by the police in England and Wales. He or she makes decisions about the most complex and sensitive cases and advises the police on criminal matters, and prosecutions for certain types of cases require his or her permission. The DPP reports to the Attorney-General.


  TEST YOUR KNOWLEDGE






 
  
 
 

	
1 
 

	Define criminal and civil law.


 
 

	2
 

	Nuisance is a civil wrong. Which of these sentences about it are inaccurate?


 
 

	 
 

	(a)
 

	John Smith was convicted of nuisance.


 
 

	 
 

	(b)
 

	John Smith was found guilty of nuisance.


 
 

	 
 

	(c)
 

	John Smith was charged with nuisance.


 
 

	 
 

	(d)
 

	John Smith was sued for nuisance.


 
 

	 
 

	(e)
 

	John Smith was fined for nuisance.


 
 

	3
 

	What term applies to someone who brings a civil case? What is the other side called?


 
 

	4
 

	If a case is called R v Smith , will it be a civil or a criminal case?


 
 

	5
 

	You are reporting a court case, and want to mention a judge by name. How should you refer to him or her if they are:


 
 

	 
 

	(a)
 

	a judge in the Court of Appeal


 
 

	 
 

	(b)
 

	a circuit judge


 
 

	 
 

	(c)
 

	a recorder


 
 

	 
 

	(d)
 

	a magistrate?


  
 


















 
Chapter 3







 Criminal courts and procedure



  Coverage of criminal trials is a staple part of most local and national papers, but in almost every other area of journalism you are likely to come across the subject now and then. That means it is important to have a grasp of how the criminal justice system works, which is the subject covered in this chapter. Later (in Section 2), you will find details of how the law restricts the way in which you report criminal investigations and trials.


 THE CRIMINAL COURTS

 Criminal cases are heard by either a magistrates’ court or the Crown Court, depending on the type of offence (see the box).


Types of criminal offence

Crimes fall into three categories, based on where they can be tried:


  	
Indictable offences (or offences triable only on indictment) are the most serious crimes, and can only be tried in the Crown Court, by a jury.

  	
Either way offences can be tried in either the Crown Court or the magistrates’ courts. The defendant can insist on being tried in the Crown Court; if he or she does not do so, the magistrates decide whether to try the case themselves or send it to the Crown Court, taking into account the seriousness of the offence and whether they are likely to have adequate sentencing powers if the defendant is found guilty (see below).

  	
Summary offences are tried only in the magistrates’ courts. They should not, however, necessarily be seen as trivial – over the years, more and more offences have been made summary, and the category includes, for example, assaulting a police officer and drink-driving.








 MAGISTRATES’ COURTS

 All criminal cases start in the magistrates’ court, where one or more initial hearings will take place before the trial itself. Around 95 per cent of criminal cases (all involving summary or either way offences) then go on to be tried in the magistrates’ courts (the rest go to the Crown Court for trial).

 Cases are decided by three lay magistrates or, in certain areas, by a district judge. The magistrates are advised by the clerk to the justices, who will be legally trained, and is there to advise on the law and legal procedure, but does not take part in the actual decision in the case. The maximum sentence a magistrates’ court can impose is six months’ imprisonment, or 12 months if passing consecutive sentences for more than one offence. If a defendant is convicted by magistrates who feel that a longer sentence is appropriate, they can refer the case to the Crown Court for sentencing. Youth courts are a branch of the magistrates’ court, and hear cases where the defendant is under 18 (see Chapter 10).


Crown Court

The Crown Court is where cases are decided by jury. Only around 1 per cent of cases go through this process: 95 per cent are decided by magistrates and of the 5 per cent, most will plead guilty, so no jury is needed. Where a jury does decide the case, its role is to decide whether the defendant is guilty or innocent; if the jury finds that person guilty, the judge decides the sentence (this is why juries are only used if the defendant pleads not guilty).

A jury consists of 12 people who are chosen at random from the local electoral roll. They must be between 18 and 75, though anyone over 65 can choose not to serve if called. People who are on bail, have ever been sentenced to more than five years in prison, or received a prison sentence, suspended sentence, or community order in the past ten years are not allowed to sit on a jury, and nor are people with mental health problems that are serious enough to mean they are the subject of orders requiring them to be in hospital or under regular medical treatment, and people who lack the mental capacity to understand legal proceedings.

There is only one Crown Court, even though it can be sitting in different places at the same time, so it is technically correct to refer to ‘the Crown Court’ rather than ‘crown courts’ or ‘a crown court’. However, it is standard practice to talk about, for example, ‘Maidstone Crown Court’, even though technically this is the Crown Court sitting in Maidstone.
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