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“Herring’s Family Law continues to build on its foundations of critical engagement with a range of contextual issues at the heart of modern child and family law. This latest edition is highly accessible and continues to appeal to a diversity of readers.”



– Dr Rajnaara Akhtar, Assistant Professor, School of Law, University of Warwick



“… comprehensive, clear and ‘student-friendly’. I particularly like the ‘debate’ sections… useful for students when critiquing the law for assessment purposes and for seminar discussions…”
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“This is a very clearly written and accessible textbook, which works well for all students. Herring skilfully guides students through the intricacies of family law matters and includes issues and resources which will be of interest to and stretch more curious readers.”



– Sara Fovargue, Professor, School of Law, University of Sheffield



“A very engaging and accessible presentation of complex legal issues, aptly placing the foundations of family law within a sociological context and introducing students to thought-provoking scholarly debates.”



– Carmen Draghici, Professor, The City Law School, City, University of London



“The coverage is wide ranging, with discussion of most of the important issues, cases and legislation.”
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“… an excellent all-round textbook for this area of law. It is written in an accessible style that is appealing to students; yet it also manages to draw out the complexities of the subject. It is always a popular choice!”



Dr Caroline Jones, Associate Professor, Swansea University



“Placing family law in a wider social context, Herring’s Family Law is essential reading for all involved in studying and teaching the subject.”



Richard Collier, Professor, Newcastle University



“This is one of the most comprehensive textbooks in family law. It is very thorough, yet student friendly. A distinctive feature of Herring is that it places the law in its social context: it almost reads as a novel and you want to know how it ends!”



Dr Eugenia Caracciolo di Torella, Associate Professor, Leicester Law School



“This textbook provides an accessible and comprehensive account of contemporary family law, allowing students to navigate essential legal information, whilst providing clear signposts for critical thinking and engagement with matters of socio-legal debate. It is an essential read for those new to the study of family law.“



Hannah Gibbons-Jones, Lecturer in Law, School of Law, Keele University



“…provides all the legal knowledge required in an interesting and accessible way – introducing diverse and respected critical views, highlighting controversial and emerging issues, and weaving through the ethical, philosophical, sociological backgrounds.”
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                        [image: Blue Pearson logo with "Pearson" written in black text adjacent.] 
              

          

          

          
            
          

        

At Pearson, we have a simple mission: to help people make more of their lives through learning.


We combine innovative learning technology with trusted content and educational expertise to provide engaging and effective learning experiences that serve people wherever and whenever they are learning.


From classroom to boardroom, our curriculum materials, digital learning tools and testing programmes help to educate millions of people worldwide - more than any other private enterprise.


Every day our work helps learning flourish, and wherever learning flourishes, so do people.


To learn more, please visit us at www.pearson.com.







While we work hard to present unbiased, fully accessible content, we want to hear from you about any concerns or needs regarding this Pearson product so that we can investigate and address them.

•	Please contact us with concerns about any potential bias at: 

https://www.pearson.com/report-bias.html

•	For accessibility-related issues, such as using assistive technology with Pearson products, alternative text requests, or accessibility documentation, email the Pearson Disability Support team at: 

disability.support@pearson.com

 








        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
Family Law


Twelfth edition


Jonathan Herring


Exeter College


University of Oxford



          
          
              
                        [image: Blue Pearson logo with "Pearson" written in black text adjacent.] 
              

          

          

          
            
          

        






        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
PEARSON EDUCATION LIMITED


KAO Two


KAO Park


Harlow CM17 9NA


United Kingdom


Tel: +44 (0)1279 623623


Web: www.pearson.com


________________________________________


First published 2001 (print)


Ninth edition published 2019 (print and electronic)


Tenth edition published 2021 (print and electronic)


Eleventh edition published 2023 (print and electronic)


Twelfth edition published 2025 (print and electronic)


© Pearson Education Limited 2001, 2004, 2007, 2009, 2011, 2025 (print)


© Pearson Education Limited 2013, 2015, 2017, 2019, 2021, 2023, 2025 (print and electronic)


The right of Jonathan Herring to be identified as author of this work has been asserted by him in accordance with the Copyright, Designs and Patents Act 1988.


The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval system, distribution or transmission in any form or by any means, electronic, mechanical, recording or otherwise, permission should be obtained from the publisher or, where applicable, a licence permitting restricted copying in the United Kingdom should be obtained from the Copyright Licensing Agency Ltd, Barnard’s Inn, 86 Fetter Lane, London EC4A 1EN.


The ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, leased, licensed or publicly performed or used in any way except as specifically permitted in writing by the publishers, as allowed under the terms and conditions under which it was purchased, or as strictly permitted by applicable copyright law. Any unauthorised distribution or use of this text may be a direct infringement of the author’s and the publisher’s rights and those responsible may be liable in law accordingly.


All trademarks used herein are the property of their respective owners. The use of any trademark in this text does not vest in the author or publisher any trademark ownership rights in such trademarks, nor does the use of such trademarks imply any affiliation with or endorsement of this book by such owners.


Contains public sector information licensed under the Open Government Licence (OGL) v3.0. http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/.


Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0. http://www.parliament.uk/site-information/copyright/open-parliament-licence/.


Pearson Education is not responsible for the content of third-party internet sites.


ISBN:     978-1-292-73965-6 (print)


978-1-292-73964-9  (ePub)


978-1-292-47164-8 (eTextbook)


British Library Cataloguing-in-Publication Data


A catalogue record for the print edition is available from the British Library


Library of Congress Cataloging-in-Publication Data 


A catalog record for the print edition is available from the Library of Congress


10 9 8 7 6 5 4 3 2 1


29 28 27 26 25


Front cover image: Martin Poole/The Image Bank/Getty Images


Cover designed by Kelly Miller


NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION







        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          To Kirsten, Laurel, Jo and Darcy






        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
Preface


This text tries to present family law in its context. I hope readers will gain not only an understanding of what the law actually is, but also an awareness of the complex tensions in social, philosophical and political forces which surround ‘family life’. This means the text not only contains much law, but also a little sociology, political theory and philosophy. Of course, a little of anything might be said to be a bad thing and the text can only give a flavour of the wide-ranging issues surrounding family life and its regulation. Still, it is hoped the reader can see that family law is not simply a set of rules cast down from up on high, but rules that have to operate in the messy world of personal relations where many people do not know what the law says, and even if they do, do not care very much about it.


I am extremely grateful for the support of the team at Pearson Education, particularly Roma Dash and Sweda who oversaw the project and Dhanya Ramesh for the excellent proofreading. I am also grateful for the support and help of colleagues and friends while writing Family Law, and in particular Alan Bogg, Hannah Bows, Bev Clough, Shazia Choudhry, Charlotte Elves, John Eekelaar, Michelle Madden Dempsey, Stephen Gilmore, Imogen Goold, Sorcha MacCormack, Rebecca Probert, Heloise Robinson, George P. Smith, Rachel Taylor and Julie Wallbank. In all sorts of ways they have helped with the text. Of course, my wife Kirsten and children Laurel, Joanna and Darcy have been a constant source of fun, laughs and encouragement.


The text seeks to present the law as at 1 August 2024.


Jonathan Herring



Exeter College, University of Oxford



September 2023








        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
Chapter 1


What is family law?
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Learning objectives


When you finish reading this chapter, you will be able to:



	Explain and evaluate how different theories seek to define a ‘family’


	Discuss the arguments for and against family life and its alternatives


	Explain and evaluate how different theories seek to define ‘family law’


	Summarise the broad issues which underpin family law


	Describe how the Human Rights Act 1998 affects family law










        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
1 Introduction


Families can be the scenes of some of the greatest joys, as well as some of the greatest sadnesses, that life can bring. Studies suggest that for a substantial majority of people families are more important to them than jobs or status.1 The interaction of law and the family therefore gives rise to questions of enormous importance to the individuals who appear before the courts and to society at large.2 In Huang v Secretary of State for the Home Department3 the House of Lords emphasised the importance of families to individuals:


Human beings are social animals. They depend on others. Their family, or extended family, is the group on which many people most heavily depend, socially, emotionally and often financially. There comes a point at which, for some, prolonged and unavoidable separation from this group seriously inhibits their ability to live full and fulfilling lives.



This chapter will consider some key questions about families: What is family law? Is family life in crisis? It will also highlight some of the most controversial issues which face family lawyers today and which will appear throughout the text. First, it is necessary to attempt a definition of a family.







        

      

    

              
                
                  
                  
      
        
          1 Future Foundation, Family Life (Family Foundation, 1999).






        

      

    


      
        
          2 For a remarkable history of family law during the twentieth century, see S. Cretney, Family Law in the Twentieth Century – A History (OUP, 2003).






        

      

    


      
        
          3 [2007] 2 AC 167.
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2 Seeking a definition of the family


Learning objective 1 Explain and evaluate how different theories seek to define a ‘family’








The notion of a ‘family’ is notoriously difficult to define.4 Traditionally, people have a stereotypical image of what the ‘ideal family’ is like – a mother, a father and two children. Yet this family composition is not the family form that most people will have experienced. In 2023, there were 28.4 million households, but just 8.3 million of those had a dependent child living with them.5 So the image of two parents and two children, while popular with advertisers, does not represent an average household.


It is possible to distinguish families (a group of people related by blood, marriage or adoption): a nuclear family (parents and their dependent children); extended families (the nuclear family plus the wider kin, e.g. grandparents); kinships (the larger family groups related by blood or marriage); and households (a group of people sharing accommodation).6 David Archard suggests a family is ‘that group of individuals whose adults take primary custodial roles in respect of its dependent children’.7 But his requirement that a family must contain children is controversial. Does a child cease to be a member of a family once they leave home? Are a couple who cannot have a child not, therefore, a family? One of the difficulties in defining ‘family’ is the power of the definition and especially the stigma that follows from denying that a certain group of people is a family.8 Hence the extensive campaigning over the past few decades to have gay and lesbian relationships recognised as family.


‘Family’ is presently a term that is of limited legal significance. As we shall see in this text, much effort has been made in attempting a legal definition of ‘marriage’, ‘parent’ and ‘parenthood’, but relatively few cases have defined a ‘family’. How might the law define a family?9







        

      

    


      
        
          
A The person in the street’s definition


In an attempt to define a ‘family’, the law could rely on common usage: how would the person in the street define a family? The difficulty with this is that although there may be some cases where everyone would agree that a particular group of people is a family, there are many other cases where, when asked, people would answer ‘I don’t know’, or there would be conflicting answers, reflecting different values, religious beliefs or cultural perspectives. When children have been asked to define families, they have revealed a broad understanding of the term, including those people they feel close to and even included pets.
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B A formalistic definition


The law could rely upon a formalistic approach.10 Such definitions would focus on whether the group of individuals in question has certain observable traits that can be objectively proved. These definitions often focus on criteria such as marriage or the existence of children. The benefit of formalistic definitions is their clarity and ease of proof. The approach, therefore, has a strong appeal to lawyers. The definitions avoid involving the court in time-consuming or unnecessarily controversial questions.


The main disadvantage is that the approach can be rather technical. If the group of people failed to meet the formal requirements of the definition even though they functioned as a family, should they be denied the status of family? For example, some people argue that it would be bizarre if the law treated an unmarried couple who had lived together for 20 years and raised children together any differently from a married couple who had been married for 20 years. Should the fact that the married couple undertook a short ceremony 20 years previously make a difference? Those who take such a view may prefer a definition that considers the lived reality of the relationship, rather than its technical nature.







        

      

    


      
        
          
C A lived reality-based definition


A lived reality-based definition suggests that if a group of people live together in a certain way, then the law can term them a family. In other words, the approach focuses on what they do, rather than what they are. This has led David Morgan to argue that although we may not be able to define what a family is, we can identify what ‘family practices’ are.11 If such an approach were to be adopted, the law might describe the functions of a family as: providing security and care for its members; producing children; socialising and raising of children; and providing economically for its members. However, whether a family needs to fulfil all or only some of these functions is controversial. Some have argued that a family’s existence should be focused on children.12 Others suggest that a sexual relationship, or a potential sexual relationship is essential if families are to be distinguished from friendship.13 Still others have argued that caring is what is central to a family.14 Alison Diduck has written:


‘family’ is one way to describe forms or expressions of intimate or private living based upon care and interdependence. And so, family could include a couple, of the same or different sexes with or without children, cohabiting with or without legal formality, or, indeed not cohabiting at all. Family also means an adult caring for a child or other dependent relative. What makes a relationship familial to me then is not necessarily a biological, legal, or conjugal connection, rather it is what people do in it, it is a relationship characterized by some degree of intimacy, interdependence, and care.15



Opponents of a lived reality-based approach claim that it presupposes a particular role for a family, but not everyone will agree on what that role is. Hence, it is argued that it is only because of the dominant position religion has held in our society that a sexual element is seen as important to the definition of marriage.16 There is also the problem of proof. Determining what the group of people does is normally far harder than determining whether they have undergone a formal ceremony of some kind. Others complain that a lived reality-based approach ignores some of the things that hold families together, such as shared values, memories and a sense of identity, which are not captured by the ‘doings’ of a family.17
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D An idealised definition


Another approach suggests that a workable definition of what a family is does not exist, but that a definition of an ideal family can be provided. In our society, traditionally, this would probably be seen as a married couple with children. The difficulty is that this idealised picture has become tarnished through evidence of domestic violence; abuse of children within the home; and the oppression of women within marriage. Further, the approach also assumes that what is the ideal family for one person must be the ideal for all. What might be a good family for you might not be a good family for someone else. In a culturally diverse nation such as ours, it would be impossible to agree on an ideal family form that would be acceptable to everyone. Perhaps, rather than the law promoting a particular ideal of family life, we should let each person work out for themselves what family form works for them. 







        

      

    


      
        
          
E A self-definition approach


This approach would state, ‘you are a family if you say you are’. Eekelaar and Nhlapo18 have suggested that societies are gradually accepting an increasing variety of family forms and are reaching the position that a family is any group of people who regard themselves as a family. The benefit of such an approach is that it does not stigmatise people as ‘not family’ unless they do not wish to be regarded as a family. The problem with it is that it becomes difficult to use the concept to promote particular policies or legal responses as it loses any objective meaning. It also carries a danger in that even if a group regarded themselves as a family and the law accepted that, if they were not recognised as a family by the wider society, the legal recognition might not mean much.







        

      

    


      
        
          
F The Government’s definition of family


In 2014, the Government encouraged all departments to consider the impact of policies on families. In introducing this policy19 it used a very broad understanding of families including:



	
                  couple relationships (including same-sex couples) including marriage, civil partnerships, co-habitation and those living apart together;

              

	
                  relationships in lone-parent families, including relationships between the parent and children with a non-resident parent, and with extended family;

              

	
                  parent and step-parent-to-child relationships;

              

	
                  relationships with foster children and adopted children;

              

	
                  sibling relationships;

              

	
                  children’s relationship with their grandparents;

              

	
                  kinship carers; and

              

	
                  extended families, particularly where they are playing a role in raising children or caring for older or disabled family members.
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In creating this list, the Government has avoided using a single criterion (e.g. blood ties) and seems to have relied on a broad range of different ways of understanding the family. This recognises the diverse range of being and doing family life in Britain today.







        

      

    


      
        
          
G Do we give up?


So, there are severe difficulties in defining families. There is little agreement within society over exactly what constitutes a family or what the purposes of a family are. Does this lead us to throw up our hands and say there is no such thing as a family? The argument for not doing so is that most people regard their family (whatever they mean by that) as of enormous importance, and indeed families are seen as having great social significance. Promoting the family is one of the few political ideals with which most people agree.20


What this demonstrates is that there are dangers in seeking to promote family life or talk about family law unless we are clear about what it is we mean by families. We need to be precise about what aspect of the family a law is seeking to promote, or which group of people is intended to be covered by a particular law. Indeed, it may be that some parts of family law will apply to some families and not to others. It is not that some groups are family, and some are not, but that some family groups may need the benefits of a particular law and others not. What is clear is that the definition of a family may change over time.







        

      

    


      
        
          
H Discussion of how the law defines families


The legal definition of families has changed over the decades. In 1950 in Gammans v Ekins,21 talking of an unmarried couple, it was stated: ‘to say of two people masquerading as these two were as husband and wife, that they were members of the same family, seems to be an abuse of the English Language’. This approach would no longer represent the law.


Lady Hale in Whittington Hospital NHS Trust v XX22 stated:


More dramatic still have been the developments in the law’s ideas of what constitutes a family. Traditionally, families were limited to those related by consanguinity (blood) or affinity (marriage). Hence, at first only opposite-sex married couples could apply for parental orders. Now they have been joined by same-sex married couples, by same-sex and opposite-sex civil partners, and by couples, whether of the same or opposite sexes, who are neither married nor civil partners but are living together in an enduring family relationship. They have also been joined by single applicants. All of these would be regarded as family relationships within the meaning of Article 8 of the ECHR.
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Ms Justice Russell in Re B (A Child) (No 2) (Welfare: Child Arrangements Order)23 explained that now the focus is on the everyday nature of the relationship, rather than its formal nature:


The family courts are familiar with many kinds of families including those that might have once been considered unconventional and take a broad and purposive approach both to families and to family life; family life is a matter of fact, one of substance, not form.



It is noticeable that such statements avoid a precise definition of a family.


The European Court of Human Rights has had to consider the definition of a family because Article 8 of the European Convention on Human Rights requires a right to respect for family life. The European Court has determined that family ties can emerge from a biological link (especially between a parent and child) or from a sustained relationship. In Paradiso and Campanelli v Italy,24 a couple who had asked a woman to carry a child for them as a surrogate mother were not held to have a right to family life in respect of the child. There was no biological link between them and the child, and they had not actively cared for the child. We will return to this issue when we look at surrogacy in Chapter 8.


So, to summarise, in defining a family, the law does not restrict the definition of family life to those who are married or those who are related by blood. It is willing to accept that other less formal relations can be family if they can demonstrate a sharing of lives and degree of intimacy and stability. However, it would be wrong to say that the law takes a pure lived reality-based approach because if a couple are married then they will be regarded as a family, even if their relationship is not a loving, committed or stable one. Further, the European Court of Human Rights particularly considers that close blood ties are often seen as generating a claim to family life, even without much social interaction.











        

      

    


      
        
          
I Changing families?


Some commentators believe that in the past few decades, we have witnessed some fundamental changes in the nature of families. Others argue that family life has been in constant flux across the centuries and contemporary changes are no different from the changes in centuries past.25 Certainly, some current statistics make dramatic reading.26








KEY STATISTICS



	People are now marrying at an older age; the rate of marriage is dropping; and there are projections that fewer and fewer people will marry. In 2023, 65 per cent of families in the United Kingdom involved a married couple or civil partners.27 




	Increasingly, people are cohabiting outside of marriage. In 2023 in the United Kingdom, 17.6 per cent of families involved cohabiting couples.


	Living alone is an increasingly popular option. In the last ten years the number of people living alone has increased by 8.3 per cent, with them making up 30 per cent of all households.


	In 1971, 91.6 per cent of births in England and Wales were within marriage or civil partnership; by 2023, this had decreased to 48.4 per cent. In 2023, 16.3 per cent of families were headed by a single parent, while 85  per cent of lone parents were women.


	Same-sex relationships are increasingly acceptable. In 2021 it was estimated there were 1.7 per cent of couple families consisting of same-sex couples. In the 2021 Census, 3.2 per cent of people identified as lesbian, gay, bisexual or another sexual orientation.28



	In 2024, 3.6 million people aged 20 to 34 years were living at home with their parents, 28 per cent of all those in this age group and a striking 24 per cent increase in the last decade.


	In the 1970s and 1980s there were sharp increases in the rate of divorce. Over the last two decades, the divorce rate appears to have levelled off, and even slightly declined. However, current estimates are that 42 per cent of marriages end in divorce.
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There are some who believe that such statistics indicate that families are in crisis. Typical of such a view is the following statement of the Conservative Party’s Centre for Social Justice:29


A strong, successful and cohesive Britain needs strong families. Family stability in Britain has been in continuous decline for four decades. Since the 1970s there has been a decline in marriage. Over the same period, there has been a marked increase in the number of lone parents, with a quarter of all children now growing up in single-parent households. A further one in four children are born to cohabiting couples. Around one in ten families with dependent children are stepfamilies. Sadly, 15 per cent of all babies are born and grow up without a resident biological father, and 7 per cent are born without a registered father on their birth certificate. Britain has the highest divorce rate and highest teenage pregnancy rate in Europe, with the teenage pregnancy rate actually rising between 2006 and 2007 . . . Tragically, at least one in three children will experience family breakdown, in the form of parental separation, by age 16.



To many, however, such views are ‘old fashioned’. Certainly, there has been a notable shift in public attitudes in these areas. In the British Social Attitudes Survey 2020,30 74 per cent of people thought that sex outside of marriage was not wrong at all; the figure in 1984 had been 42 per cent. Two-thirds of people thought sex between people of the same sex was not wrong at all. Contrast that with the one-fifth who took that view in 1984, and you can see the huge shift in attitudes. The figures on these issues, as you might expect, depend significantly on age and among younger people the ‘liberal’ approach is even higher than these averages. However, it would be wrong to assume that in all areas of family life there has been a liberalisation of attitudes. When asked if it was wrong for a married person to have sexual relations with someone other than their partner, 63 per cent say that it is ‘always wrong’. That is an increase from the 58 per cent who thought this in 1984. As Susan Golombok31 describes, it is increasingly recognised that ‘the quality of parent–child relationships and of parents’ relationships with each other, as well as social attitudes towards their family, are more predictive of children’s adjustment than is family structure’. Indeed, while it used to be thought that non-conventional parents posed a risk to children, the evidence is now clear that children thrive where they have ‘warm, supportive, stable families, whatever their structure’.
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Those dismayed at these statistics commonly refer to the need to promote ‘family values’. But that term is normally used to promote a particular agenda: stable marriages; gendered division of roles; the confinement of sexuality to the married heterosexual unit; and the support of these patterns through government policy.32 Alison Diduck has questioned that claim and suggested that when people mourn the loss of the traditional family, they are, in fact, grieving for the loss of the values of loyalty, stability, cooperation, love and respect, rather than the traditional image of the married couple with children.33 Indeed, the Children’s Commissioner for England has noted that while patterns of family composition have changed over time, what people value about families has not really changed: … ‘loving and strong relationships, … practical and emotional support, and … a life spent together …’34


Anthony Giddens35 suggests that there has been a fundamental shift in the nature of intimate relationships. He suggests that today the typical relationship is one:


entered into for its own sake, for what can be derived by each person from a sustained association with another; and which is continued only in so far as it is thought by both parties to deliver enough satisfaction for each individual to stay within it.



He describes this as a ‘pure relationship’. This is a highly individualised concept of relationships in which relationships are appreciated by people only in so far as they give them what they want.36 This, if it is correct, can be regarded as a symptom of individualism.








TOPICAL ISSUE


The growth of individualism 


Some sociologists believe family life is being affected by an increase in individualisation, with personal development being a key aspect of people’s lives. Elisabeth Beck explains the individualisation thesis in this way:



On the one hand, the traditional social relationships, bonds and belief systems that used to determine people’s lives in the narrowest detail have been losing more and more of their meaning . . . New space and new options have thereby opened up for individuals. Now men and women can and should, may and must, decide for themselves how to shape their lives – within certain limits, at least.



On the other hand, individualization means that people are linked into [social] institutions . . . these institutions produce various regulations . . . that are typically addressed to individuals rather than the family as a whole. And the crucial feature of these new regulations is that they enjoin the individual to lead a life of his or her own beyond any ties to the family or other groups – or sometimes even to shake off such ties and to act without referring to them.37
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She argues that individualism has led to a ‘detraditionalization’ of family life with people abandoning the traditional obligations to one’s family or spouse and taking on informal relationships which have looser obligations. People value being free to move away from relationships they no longer find fruitful and to move on to new relationships. In the past it might have been possible to predict, with a degree of certainty, a person’s life course: they would grow up with their parents; find a job; get married; have children; and retire. There would be a strong expectation that this was followed. However, increasingly, people are breaking free from this standard model and wanting to choose their own version of the life course.38 This, it is said, explains why we have fewer people wishing to be tied into marriage; higher rates of divorce; and less family care for older people. Individualisation also enables people to move on from the assumptions about the roles of husband, wife, father or mother and develop their own understandings of their relationships.


Not everyone accepts the individualisation argument. To some, such as Neil Gross, the thesis fails to acknowledge that many people still do feel obligations to their family and spend much time caring for them.39 This is shown in the way people still leave their money on death primarily to family members, rather than close friends.40 Most notably parents feel strong obligations to care for their children and do not feel free to move on if the relationship is not working out. People are profoundly committed to their children and those they are close to. Lewis has argued that although individualism is a significant influence in many people’s lives, it should not be thought that this means that people do not value commitment. Rather, this commitment is negotiated and the result of ‘give and take’ within a relationship. This means that the value of the relationship is found by the couple themselves, rather than in the form it takes. In other words, people no longer feel there are social expectations on how relationships should develop (e.g. that they should lead to marriage).41 Rather, people develop their own relationships in their own way. Although, as we shall see shortly, despite people’s purported views, it seems the traditional models of male and female roles in relationships still have a strong hold, at least in heterosexual relationships.








As the statistics indicate, the nature of family life is certainly undergoing a change. Julia Brannen42 suggests we are moving towards ‘beanpole’ families, with people having few children, fewer siblings and living longer. Geoff Dench and Jim Ogg have suggested that we are experiencing a dramatic shift from the traditional model of ‘mother–father–child’ family to one based on ‘mother–grandmother–child’, with fathers (and fathers’ sides of the family) becoming irrelevant for many children. They argue:


We can see a clear tendency at the moment for matrilineal ties (through the mother) to become the more active, while patrilineal, through the father, may often be very tenuous or even non-existent . . . [There is now] a growing frailty in ties between parents . . . an increasing marginalisation of men, and of ties traced through men, and a stronger focusing of families around women.43



Certainly, there has been a dramatic increase in the extent to which childcare is undertaken by grandparents, so that now four in five preschool children are to some extent cared for by grandparents.44 Also, there has been an increasing number of children living apart from their fathers. As the Centre for Social Justice45 notes:



                
                    10
                
            


A teenager sitting their GCSEs is more likely to own a smart phone than live with their father. Contrary to the views of Dench and Ogg, others have argued we are witnessing a significant change in family life because fathers are seeking to play an increasing role in the lives of their children.46









TOPICAL ISSUE


New men, old fathers? 


The role of fathers today has become a major issue.47 Traditionally the family could be seen as a central way in which sex roles were created and reinforced.48 Women were to be bearers and carers of children and other dependants. Men were to be providers of money and food. The woman’s role and place were in the home. The man’s domain was in the ‘real world’ of commerce and business.49


This is now changing, although quite how is unclear. There certainly appears to be an increased acceptance that the traditional model of the family is not how things should be. In the British Social Attitudes Survey 2017 only 8 per cent agreed that ‘a man’s job is to earn money; a woman’s job is to look after the home and family’; 43 per cent of people had agreed with that statement in 1984.50 In the 2019 version of the survey, when asked about the best way to care for a preschool child, of those who expressed a view 72.9 per cent suggested it was best if the father worked full time and the mother did not work or had only a part-time job.


Most people accept that there has been a change in public perception about what is expected of a ‘good father’. Even though attitudes have changed51 it is unclear how much this has affected the practice of fathering. Indeed, it seems many men increase their hours at work when they become a father.52 Looking at the new paternity leave of two weeks given to fathers following the birth of a child, a study found that only 50 per cent of fathers took the full two weeks of fully paid leave available.53 Less than 20 per cent took up the right to claim more than that. Similarly, couples are now permitted to share their parental leave, but only between 2 and 8 per cent have done so.54 Perhaps surprisingly, the 2019 British Attitudes Survey found that only 34 per cent of respondents thought that couples should share their parental leave.55 Busby and Weldon-Johns56 argue that the Government sends mixed messages on sharing care in using rhetoric to promote shared care, but not doing enough to facilitate it:


The UK’s law and policy framework . . . seeks, on the one hand, to reorient men’s engagement through notions of shared care but does little to incentivise or enable men and women to actually participate in this ideal whilst, on the other hand, providing reduced or restricted rights to fathers in comparison to those available to mothers.
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The Trades Union Congress (TUC)57 found in 2015 that, on average, just 64 per cent of mothers with children aged up to the age of four were in paid employment, compared to 93 per cent of fathers with preschool age children. Further, only 50.5 per cent of mothers had full-time jobs, as compared to 93.2 per cent of fathers.58 This is not solely down to ‘ideological reasons’ based on the ‘natural role’ of the mother. The income of men in employment typically exceeds that of women and so it makes ‘economic sense’ for the woman to reduce her employment hours.


Many couples seek to ensure that there is an equal sharing of household tasks and childcare. However, most fail, and in heterosexual couples, women still end up performing most of the household labour and childcare.59 Even in cases where both partners work more than 48 hours a week, only 20 per cent of women said their partner had the main responsibility for the washing and the cooking. Each month women in heterosexual relationships work two days more than men on housework and childcare.60 Women spend 28 per cent more time on housework than men and 31 per cent more on childcare. The COVID-19 pandemic worsened the position with the increased burdens on care falling primarily on women. While households where men were not working showed an increased level of childcare by men, where both were in work the burden fell particularly on women.61


Another study on the role of the modern father found that, although the majority of fathers were spending more time with their children, their care was often mediated through the mother. In other words, the mother enabled the care, for example by supervising it or suggesting what the father might do with the child.62 Further, there is good evidence of many fathers ‘cherry picking’ the fun parts of childcare (e.g. playing with the child), leaving the more mundane roles to mothers.63 Perhaps this is indicated by a survey of children who were asked ‘Who understands you best?’, where 53 per cent said ‘mum’, 19 per cent said a best friend and only 13 per cent said ‘dad’.64 In any event, an optimist may hope that we are seeing the start of an acceptance that the raising of children should be undertaken equally by men and women. The image of fathers in the law has certainly changed, with Sheldon and Collier noting that:


the image of unmarried fathers as unworthy, irresponsible and disengaged has been increasingly supplemented, if not entirely supplanted, by a very different depiction of unmarried fathers: as a discriminated group who are often deeply committed to their children yet find themselves denied access to them, being left unfairly dependent on the whims of sometimes hostile mothers.65
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Not only has the image of what makes a ‘good father’ changed, but so too has the notion of what makes a ‘good mother’. There has been an increased responsibility placed on parents if their children behave badly and mothers, in particular,  have been penalised for the misbehaviour of their children.66 Certainly the acceptability, and even necessity, of ‘working mothers’ has increased. During the last few years, we have seen significant steps being taken by the Government to facilitate ‘working motherhood’: improvements in the provision of childcare (although it is still inadequate in many areas); an increase in provision for maternity leave; much effort to encourage lone parents to take up employment; and the development by companies of ‘family-friendly policies’ for their staff. Despite this, there are enormous pressures on mothers seeking to combine their paid and caring work. Especially so, now that we live in the era of the ‘domestic goddess’.


Sylvia Hewlett67 argues that there is a battle for motherhood. Mothers are finding the tension between a desire to maintain a career and to have children complex. She notes that 59 per cent of Britain’s top female executives do not have children. Among professional women in the USA, 42 per cent do not have children. One study estimated that in the UK a third of graduate women will not have children.68 The ‘work–life balance’ is seen as an enormous tension for many women especially.69 Women balancing work and care face the danger of only just coping to do both. They manage just to keep their jobs, while struggling to put in the expected hours and being overlooked for promotion due to their other commitments, while also feeling that the care provided to their children is only just good enough.70 These issues are made all the harder for the ‘sandwich generation’, a term used to refer to those who are caring for their children and parents at the same time.71
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3 Should family life be encouraged?


Learning objective 2 Discuss the arguments for and against family life and its alternatives







Most people regard families as beneficial. Indeed, the Universal Declaration of Human Rights proclaims that the family is ‘the natural and fundamental group unit of society’. However, there are those who oppose families. The benefits and disadvantages of family life will now be briefly summarised.
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DEBATE


Is family life good? 


Arguments in favour of family life



	Emotional security. Family members can provide crucial emotional support and care for each other. Parents can furnish the love and security that children need as they are growing up. Several studies have sought to ascertain whether there are links between a happy family life and well-being. It is difficult to establish this. It does seem that being in a stable relationship is linked to good health. Men, in particular, do less well on well-being standards if they are single, as compared with if they are in a relationship.72



	The advantages of family life are not limited to the benefits received by the members themselves. Families benefit the State. The Government’s ‘family test’ is an acknowledgement of the importance to the State of family life. Families are seen as promoting social cohesion and having a stake in education and public services.


	The family can also be supported as an institution which protects people from powerful organisations within the State.73 It is harder for the State to misuse its powers against groups of people living together than to oppress individuals living alone.


	While not, perhaps, the most ringing endorsement of families, David Archard in his analysis concludes: ‘In favour of the family is the simple and undeniable fact that it is impossibly hard to think of any other social institution that could do as good a job of protecting children from their natural vulnerability and dependence on adults.’74






Arguments against families



	A major concern over families is the level of abuse that takes place against the weakest members. Levels of domestic violence and familial child abuse are strikingly high.75 Certainly, behind the screen of ‘respectable family life’ appalling abuse of children and women has occurred. Whether the amount of interpersonal violence would decrease if there were no families may be open to doubt.


	There is a major concern that families are a means of oppression of women. Delphy and Leonard argue:





We see men and women as economic classes with one category/class subordinating the other and exploiting its work. Within the family system specifically, we see men exploiting women’s practical, emotional, sexual and reproductive labour. For us ‘men’ and ‘women’ are not two naturally given groups, which at some point in history fell into a hierarchical relationship. Rather the reason the two groups are distinguished socially is because one dominates the other in order to use its labour.76



	The argument is not necessarily that every family involves oppression, but that the structure of family life too readily enables oppression to occur.
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	Families can reinforce social inequality. Daniel Engster77 writes:




The family is widely recognised as one of the most important obstacles to fair equality of opportunity. Because different parents have different capacities and resources for raising children, children tend to have widely different opportunities to pursue their interests and achieve goods as adults. Children raised by more educated, wealthy, loving, emotionally stable, and supportive parents typically enjoy more opportunities to develop their capabilities during childhood and obtain socially valuable goods as adults (including meaningful and high-paying jobs, nice homes in safe neighbourhoods, and stable relationships) than children raised by less advantaged or supportive parents.



	He goes on to accept that it is not inevitable that families create these inequalities, but without State intervention families can perpetuate social advantage and disadvantage.





	Barrett and MacIntosh78 argue that families encourage the values of selfishness, exclusiveness and the pursuit of private interest, which undermine those of altruism, community and the pursuit of the public good. They insist: ‘The world around the family is not a pre-existing harsh climate against which the family offers protection and warmth. It is as if the family has drawn comfort and security into itself and left the outside world bereft. As a bastion against a bleak society, it has made that society bleak.’79 If, rather than spending time on DIY and gardening, family members spent time on community projects, would society be a better place?


	The breakdown of family life carries major social costs. In 2020, it was estimated that the collapse of family relationships cost £51 billion.80 However, if there were no families there would be added expense for the State of having to care for those currently cared for by families.













        

      

    


      
        
          
A Proposing new visions for families


If the law and society were to attempt to promote a radically different form of family life, what might that be?


	
                  Martha Fineman has suggested that we should view the carer–dependant81 relationship as the core element of a family.82 She is therefore seeking to move away from seeing the sexual relationship between a man and a woman as the core element of family life and instead is focusing on dependent relationships. It is these caring relationships which are of real value to society, certainly more so than a couple having just a sexual relationship. Adopting such an approach I have argued in favour of a ‘sexless family law’:83
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The way ahead is to focus on care, rather than sex. Caring relationships are the ones that need promoting through family law, because they are the relationships that are key to the well-being of society. Caring relationships are the ones that can create vulnerability to abuse and should be the focus of protection. It is in caring relationships that the law is [needed] to remedy the disadvantages that flow from [them] . . . In short, family law needs to be less sexy and more careful.84



	This kind of approach would include relationships which are not currently covered by family law, such as a daughter caring for her elderly father. It might also mean that some relationships currently within family law, a married couple with no children for example, would fall outside it.85 It would also change the nature of family law; indeed, maybe it would no longer be family law. Sara Cantillon and Kathleen Lynch86 give an indication of the kind of law that would be required:




[I]t would include at a minimum, maternity, paternity, and parental leave that recognizes the nurturing needs of children and the emotional needs of parents; it would involve the provision of accessible, affordable public childcare and elder/vulnerable adult-care supports for carers. It would also involve changing the 24/7 work culture that has become synonymous with many career-led white collar jobs; shortening the working day so everyone has quality time to give love and to receive love; setting wages at levels that are sustainable for a dignified, economically secure life; taxing excessive wealth globally; and limiting income differentials between top and bottom earners. Mobilizing the revolutionary potential of love would also mean making education about love, care, and solidarity central to all forms of education.



	Such approaches, however, face the difficulty in defining what a ‘caring relationship’ is. Is a person who helps out an elderly neighbour now and then to become subject to family rights and responsibilities?87 And if the law starts to regulate caring relationships, will that rob them of their informal intimate nature?
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	Barrett and MacIntosh argue that society should move away from small units towards collectivism. They would like to see a range of favoured patterns of family life, involving larger groups of people living together in a variety of relationship forms.88 This could involve acknowledging that many people have a range of friends, relatives and neighbours to whom they feel, in different ways, attached. One consequence of this could be to acknowledge we should not assume that family members have to live together. Sociologists have recognised ‘living apart together relationships’, where a couple have a monogamous sexual relationship, but live in separate places.89 Levin suggests three conditions to be regarded as a couple who are ‘living apart together’ (LAT): that the couple agree they are a couple; others see them as such; and they live in separate houses.90 Online communication makes such relationships easier to maintain. A device that allows couples who are separated by distance to have long-distance sex by drawing in light on each other’s bodies may be of assistance too!91 It has been estimated that around 10 per cent of the population is LAT. It should not be assumed that LATs are less dedicated to each other than cohabiting partners. Duncan et al.92 found that a significant proportion of LAT partners provided substantial levels of care and support to each other. It is also worth noting that we are seeing an increasing number of couples who are ‘living together apart’, where a couple’s relationship has broken down, but they cannot afford separate accommodation.93



	Weeks et al., looking at the meaning of ‘family’ within the LGBTQI+ (Lesbian, gay, bisexual, transgender, queer or intersex+) community, talk of ‘families of choice’. Family is seen as ‘an affinity circle which may or may not involve children which has cultural and symbolic meaning for the subjects that participate or feel a sense of belonging in and through it’.94 Family, in this definition, are those people to whom a person feels particularly close, rather than those with whom there is a blood tie.


	It should not be thought that all the social moves are to liberalise constructions of the family. Social media is awash with ‘Tradwives’. These are women who seek to return to the role of the traditional housewife. Alena Pettitt described her lifestyle as  ‘submitting to and spoiling my husband like it’s 1959’.95  She explains, ‘When I’m not doing the laundry, drinking tea, or cooking something from scratch, you’ll likely find me here writing about traditional living, tending the vegetable patch, or stalking the royal family.’96 It is difficult to know whether these ‘influencers’ represent a genuine social movement to return to ‘traditional gender norms’ or whether they are simply seeking to catch the attention of followers for commercial reasons.
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4 Approaches to family law


Learning objective 3 Explain and evaluate how different theories seek to define ‘family law’








A What is family law?


There is no accepted definition of family law. Family law is usually seen as the law governing the relationships between children and parents, and between adults in close emotional relationships. Many areas of law can have an impact on family life: from taxation to immigration law; from insurance to social security. Therefore, any text that attempts to state all the laws which might affect family life would be enormous, and inevitably texts have to be selective in what material is presented. Conventions have built up over the kinds of topics usually covered, but these are, in many ways, arbitrary decisions. For example, the laws on social security benefits and taxation can have a powerful effect on family life, but they are usually avoided in family law courses. This text has a section on family issues surrounding older people, but this topic is not included in many family law courses.
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B How to examine family law


There has been much debate over how to assess family law. What makes good family law? How do we know if the law is working well? This section will now consider some of the approaches that are taken to answer these questions, although no one approach is necessarily the correct one and perhaps it is best to be willing to look at the law from a number of perspectives.


(i) A functionalist approach 


This approach regards family law as having a series of goals to be fulfilled. We can then assess family law by judging how well it succeeds in reaching those goals. For example, if we decide that the aim of a particular law is to increase the number of couples who marry, then we can look at the rate of marriages to see if the law has succeeded in its aim. So, what might be the objectives of family law?


Eekelaar97 has suggested that, broadly speaking, family law seeks to pursue three goals:



	
                  Protective – to guard members of a family from physical, emotional or economic harm.

              

	
                  Adjustive – to help families that have broken down to adjust to new lives apart.

              

	
                  Supportive – to encourage and support family life.

              




He has also presented another way of thinking about the purpose of family law:


It might be possible to see its purpose as to uphold the view of the ‘common good’ taken by those in power. But Finnis adds a crucial qualification: that a fundamental component of the common good is ‘respect for the equal right of all to respectful consideration’.98



It is interesting to contrast Eekelaar’s two formulations. The second seems to emphasise family law as a vehicle for promoting the public good, rather than for the benefit of the particular parties. Also, the second seems to recognise the power dynamics in family law as the common good is that defined ‘by those in power’.


It might be thought that functionalism is such a straightforward approach that it would be uncontroversial. However, there are difficulties with the functionalist approach:



	
                  One difficulty is that a law rarely has a single clearly identified goal. More often it is attempting a compromise between competing claims. A 1996 Act on divorce claims that it is seeking both to uphold marriage and to make it possible to divorce with as little bitterness or expense as possible.99 These are contradictory aims. The Act may or may not strike an appropriate balance between them, but we cannot judge the success of the Act by deciding whether or not it reaches a particular goal, because it has several.

              

	
                  Another problem with the functionalist approach is that the law is only one of the influences on the way that people act in their family life. So, an Act designed to reduce the divorce rate may have little effect if other social influences cause an increase in the divorce rate. The fact that the divorce rate has not fallen may not be the fault of the Act. The rise might be the result of a complex interaction between the law and all sorts of other influences on family life.

              

	
                  With the functionalist approach there is a danger of not questioning whether the aims of the law are the correct ones to pursue. So, just asking whether an Act designed to reduce the divorce rate has actually helped reduce divorce sidesteps asking whether we want to reduce the divorce rate. It is even a little more complex than this because sometimes the law appears to create the very problem it is seeking to fix. For example, it is only because we have legal marriage that we have ‘a problem’ with divorce.

              

	
                  A further difficulty with functionalism is that it overlooks what the law does not try to do. The fact that the law does not regulate a particular area can be as significant as a decision of the law to regulate.
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These are powerful criticisms of the functionalist perspective but do not render it invalid. The approach is so tied to common sense that it cannot be denied as a useful method. However, as the criticisms demonstrate, it does have serious limitations.


(ii) Feminist perspectives 


Feminist contributions to family law have been invaluable.100 At the heart of feminist approaches is the consideration of how the law impacts  both men and women, in particular, how the law is and has been used to enable men to exercise power over women. Gone are the days when a judge could say what a family law judge said as recently as 1911:


Some people think that . . . you must treat men and women on the same footing. But this Court has not taken, and, I hope, never will take, that view. I trust that, in dealing with these cases, it will ever be remembered that the woman is the weaker vessel: that her habits of thought and feminine weaknesses are different from those of the man.101



Nevertheless, feminist commentators seek to highlight some of the less obvious ways the law disadvantages women. Linda McKie and Samantha Callan explain:


Feminist explanations of families and family life are generally based on the notion of patriarchy, namely, that women are undervalued, denied aspects of their rights and are thus oppressed. Further, it is argued that the power resources of societies favour men, and women are exploited in numerous ways, including the division of domestic labour, access to higher paid jobs and ensuring equal pay for work of equal value. Women are persecuted for being women through various forms of violence and violation, including rape, domestic abuse, sexualized stereotypes in advertising and media, so called ‘honour’ killings, female circumcision and female infanticide. With the family, gendered oppressive power dynamics are sustained, learnt and evolved.102



It is important to appreciate the richness of the feminist perspectives:


	
                  At a basic level, feminist writers point to ways in which the law directly discriminates against women. For example, at one point in history, a husband could divorce his wife on the ground of adultery, but a wife could only divorce her husband on the adultery ground if there were also some aggravating feature, for example that the adultery was incestuous. Nowadays there are relatively few provisions that discriminate in such an overt way.103 Munby LJ in Re G (Education: Religious Upbringing)104 insisted there was now equality before the law:

              



[M]en and women, husbands and wives, fathers and mothers . . . come before the family courts . . . on an exactly equal footing. The voice of the father carries no more weight because he is the father, nor does the mother’s because she is the mother.
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                  Feminist writers also highlight aspects of family law which are indirectly discriminatory: that is, laws which, on face value, do not appear to discriminate against women but, in effect, work against women’s interests. An example is the rule that financial contributions to a household are far more likely to give rise to a share of ownership in the house than non-financial ones through housework.105 This indirectly discriminates against women because it is far more likely that women provide only non-financial contributions to a household than men. A central theme of much feminist writing on families is the way that caring has been devalued and ignored by family law and law more generally.106

              

	
                  Feminists have also sought to challenge the norms that form the foundation of the law. Terms which the law might regard as having a given meaning, such as ‘family’, ‘marriage’, ‘work’ and ‘mother’, have been shown, in fact, to be ‘constructs’, images which the law has wished to present as uncontroversial, but which are in fact value-laden.107 Feminists argue that the law has a construct of what is a ‘good mother’ and penalises those who are not regarded as ‘proper mothers’, such as lone parents.108 Rather less work has been done on the way the law constructs men and what makes a good father.109

              

	
                  Some feminist perspectives have also challenged what are sometimes called ‘male’ forms of reasoning. These feminists have categorised reasoning which focuses on individual rights as ‘male’ and as undermining the values that women prize, such as relationships and interdependency.110 Gilligan has written of a distinction between the ethic of care (which rests on responsibilities, relationships and flexible solutions rather than on fixed long-term solutions) and the ethic of justice (which focuses on abstract principles from an impartial stance and stresses the consistency and predictability of results).111 This has led to much dispute over whether rights or ethics of care are a more appropriate way to develop feminist thought.112

              




	An approach based on an ethic of care would promote laws which recognised the value and importance of caring relationships. Rather than emphasising rights which promote independence, such as autonomy and privacy, it would prioritise the responsibilities that tie us together and the legal response that promotes care. A central part of that would be ensuring there was effective protection from abuse within relationships. As Ferguson and Brake113 have identified, there is a potential tension within writings on the ethic of care. They ask:




If ‘intimacy’ or ‘caring’ are taken as the focus of family law, is this because care and intimacy are values which the law should protect and promote—or because care and intimacy create vulnerabilities against which the law should protect?
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	It may be that the correct answer is both. Or it may be to challenge the view that vulnerability is a bad thing from which we need protection. Daniel Bedford, for example, has written of the benefits of vulnerabilities.114





	
                  Feminists have also been concerned with how the law operates in practice and not just with what the law says. For example, although the law might try to pretend that both parents have equal parental rights and responsibilities, in real life it is mothers who carry out the vast majority of the tasks of parenthood. So, it is argued, the legal picture of shared parental roles does not match the reality.115

              



There are, of course, divisions among feminist commentators and there are dangers in referring to ‘the feminist response’ to a question. Most notably, for family law, there is a disagreement between those who espouse feminism of difference and those who endorse feminism of equality. Feminism of equality (sometimes called liberal feminism) argues that women and men should be treated identically. Okin,116 for example, would like to see a world where gender matters as little as eye colour. Feminism of difference argues that the law should accept that men and women are different but should ensure that no disadvantages follow from the differences. The issue of childcare is revealing. Feminists of equality might argue that we should seek to encourage men and women to have an equal role in child rearing so that they also have an equal role in the workforce. Feminists of difference would contend that we need to ensure that child rearing is valued within society and recompensed financially. Society needs to esteem the nurturing work traditionally carried out by women, rather than forcing women to have to adopt traditionally male roles if they are to receive financial reward. The root problem with these approaches is that they can both work against some women. Feminism of equality might work to the disadvantage of the woman who does not want to enter the world of employment but wants to work at home in childcaring and homemaking. Indeed, arguably, middle-class women have only felt able to go out to work because they have been able to employ other women to provide housework and childcare services. The difficulty with feminism of difference is that, by stressing differences, it can be seen as exacerbating and reinforcing the traditional roles that men and women play and so can limit the options for women. Much work is therefore being done to produce a third model which values the caring and nurturing work traditionally carried out by women, but at the same time protects the position of women in the workforce. Dunn117 argues there is a need for:


recognising and celebrating the value of women’s traditional areas of work and influence rather than accepting a masculine and capitalist hierarchy of value which can lead to women passing on their responsibilities to less powerful women. In conjunction with this would be the view that this valuable work is something that male peers can and should do, the aim being to facilitate and insist upon change in men’s lives – enabling them to become more like women to the same degree that women have become more like men.



But until men are more willing to embrace this change and value the caring work women do, women are left to carry on their caring work unvalued. As should be clear, the law can only supply part of the impetus for equality for women. Political, cultural and psychological changes are necessary if there is ever to be an end to disadvantages for women.
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There are also fierce debates over the category of ‘women’ and trans rights. The debate became more public with the proposal that a person should be able to self-declare their gender for legal purposes.118 This has led some to express concerns: from a practical point of view that men could claim to be trans and access women’s changing areas and prisons, for example, and thereby abuse women. And from a theoretical angle, there were concerns that if being a woman is simply a matter of self-identification, then the category of women loses its meaning and the importance of the bodily experience of being a woman would be lost. Those with these concerns often seek to emphasise the distinction between sex, which is a biological given and cannot be changed, and gender, the male or female (or other) role adopted by a person in society. So, sex, it is said, is a fixed fact, while gender reflects the wishes of a person and the norms of a society. On the other side, there are those who argue that it is important to stand up for trans rights. Someone who identifies as a woman should be accepted as such, as that is core to their identity. How they understand themselves is far more important than the possession of body parts. The practical concerns can be easily overcome with appropriate measures (e.g. offering individual closed stalls in changing areas). In any event, there is little evidence that trans women pose a risk to other women. Further, the practical issues facing trans women excluded from women’s spaces or being required to prove they have undergone surgery would be extremely harsh. On the theoretical side, it is denied that sex is a biological given, but rather society influences which biological characteristics are accepted as markers of biological sex. The traditional model, which sees women as defined by those parts of their body associated with reproduction and heterosexual sex, seems to reinforce patriarchal ideas about what women are about. So, it is argued that both sex and gender are a construction of society.119 This leads to further debates about the extent to which the law and society should welcome a wider range of sexual categories than the binary male and female ones.120 Or, more radically, whether we could have a legal system where a person’s sex or gender ceases to be relevant.121  Clearly, there are complex issues surrounding this important point, which cannot be addressed fully in this book.122


Of course, there are those who fiercely reject the feminist agenda, arguing that nowadays it is men, rather than women, who are disadvantaged. Peter Lloyd argues:


Rubbishing the male of the species and everything he stands for is a disturbing – and growing – 21st century phenomenon. It is the fashionable fascism of millions of women – and many, many men, too. Instead of feeling proud of our achievements, we men are forced to spend our time apologising for them. When people chide us for not being able to multi-task or use a washing machine we join in the mocking laughter – even though we invented the damned thing in the first place.1﻿23



Such a view is rarely articulated in academic literature.
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(iii) The public/private divide 


Traditionally it has been thought appropriate to divide life into public and private arenas. Family law has been seen as the protector of private life. Notably, the European Convention on Human Rights upholds ‘a right to respect for private and family life’.124 The significance of this distinction between public and private life is twofold. First, the traditional liberal position is that there are some areas of our lives that are so intimate that it is inappropriate for the State to intervene.125 It is argued that it is quite proper for the law to regulate aspects of public life, such as contracts, commercial dealings and governments, but that other areas of life are so private that they are not the State’s business. Goldstein et al. argue that protection of family privacy is essential to promote the welfare of the child because State intrusion undermines the child’s trust in their parents.126


Not only is it contended should the State not intervene in private areas, but also it cannot. Imagine a law that makes adultery illegal. This might be opposed on the basis that it infringes on people’s privacy. It might also be argued that it would be unfeasible. The police cannot keep an eye on the nation’s bedrooms and hotels127 to monitor whether adultery is taking place!


That said, nowadays, family privacy can appear to be an old-fashioned idea. Many people put up images and material online about their family life. Electronic devices in the home, from baby monitors to virtual assistants, have made family life visible to others in a way inconceivable in past centuries. Of course, it will be pointed out that this decision to publicise private life is chosen by people. Well, that may be true of the adults, but not of children whose pictures and antics are proudly displayed on many online platforms.128


Secondly, it is maintained that where it does intervene in the public arena, the law seeks to promote different kinds of values than it does on the rare occasions when it deals with private law issues. In the public law sector, people are presumed to be self-sufficient and able to look after themselves, whereas in the private arena, the law stresses mutual cooperation and dependency.129
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The distinction between private areas of life (into which the law should not intervene) and public areas of life (where the law may intervene) is deeply embedded in many people’s thinking and much liberal political philosophy. The differentiation is particularly important in family life, although it is far from straightforward. The following are some of the difficulties with the distinction:



	
                  Is there really a difference between intervention and non-intervention? Imagine a family where the husband regularly abuses his wife. The law might take the view that this is a private matter and that it should not intervene. But, with this approach, what is the law doing? It could be argued that by choosing not to intrude, the law has permitted the existing power structure to be reinforced. In other words, the husband’s power can be exercised by him only because of the State’s decision not to step in. So, a decision not to intervene should not be seen in a neutral light, but as a decision to accept the status quo.130 This makes the distinction between intervention and non-intervention more complex than at first appears.

              

	
                  Can we distinguish the public and the private? Take the example of child abuse. Although this takes place within the home, the consequences of it can affect all of society. The State will have the cost of providing alternative care for the child and of dealing with the social harms that flow from child abuse. This indicates that although the conduct takes place in private it has public consequences. Who changes the nappies and boils the pasta is, in fact, a matter of huge public importance because it can impact equality between men and women.

              

	
                  Why exactly might we want to protect the private? The argument for respecting private life is that it enables people to make decisions about how to live their lives free from State intervention. The traditional liberal approach is that each person should be able to develop their own beliefs and personality, free from State intervention unless there is a very good reason for the State to intrude. However, this argument does not necessarily support a neutral stance from the State. A woman being regularly assaulted by her partner may not be able to develop her own beliefs and personality without the intervention of the law.

              

	
                  What is private and public may be a matter of class. The image of the home and family as a private place is an ideal that may be true for some middle-class couples, but for those reliant on social housing and benefits the home can be seen as replete with social intrusion. In fact, the State may police families in a less obvious way than direct legal intervention: health visitors,131 teachers, neighbourhood watch schemes and social workers could all be thought of as a form of policing of families outside formal legal regulation. The argument here is that to regard legal intervention in family life as the only form of State intervention is unduly narrow.

              




(iv) Autopoietic theory 


Autopoietic theory has been developed from the ideas of Gunther Teubner. Its main proponent in the family law arena is Michael King.132 He argues that society is made up of systems of discourse, and that law is but one system of communication within society. One significance of the theory is that it recognises that there are difficulties in one system of communication working with another. In other words, the law has a certain way of looking at the world and interacting with it. The law classifies people and disputes in particular ways (‘a mother’; ‘a father’; ‘a contact dispute’; ‘a child abuse case’), applies the legal rules to it and produces the appropriate legal response. This process may transform the problem, as the parties understood it, into a quite different form of dispute and then produce an answer inappropriate to the parties’ actual needs. Further, when other systems of communication attempt to interact with the legal system, unless they are able to put their arguments into the form of legal communication, the legal system cannot deal with them. For example, when social workers or psychologists are called upon by the courts to advise on what is in the best interests of the child, their evidence will be transformed into a legal communication. This may not be easy for lawyers. The law tends to concentrate on sharp conclusions: guilty or not guilty; abuse or no abuse. Social workers, by contrast, concentrate on ongoing relationships and working in flexible methods over time, rather than setting down in a written order what should happen to children for the future.
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5 Current issues in family law


Learning objective 4 Summarise the broad issues which underpin family law


Some of the general issues that affect family law will now be considered.







        

      

    


      
        
          




A How the State interacts with families


Fox Harding has suggested seven ways in which the State could interact with families.133 Although only sketched here at a superficial level, they demonstrate the variety of attitudes the State could have towards families.



	
An authoritarian model. Under this approach, the State would set out to enforce preferred family behaviour and prohibit other conduct. The law could rely on both criminal sanctions and informal means of social exclusion and stigmatisation. This approach would severely limit personal freedom.


	
The enforcement of responsibilities in specific areas. This model would choose the most important family obligations, which the State would then seek to enforce. It is similar to the authoritarian model but recognises that some family obligations are unenforceable.


	
The manipulation of incentives. Here, the aim is to encourage certain forms of family behaviour through the use of rewards (for example, tax advantages), rather than discourage undesirable behaviour through punishment.


	
Working within constraining assumptions. Here, the State does not overtly advocate particular family forms but bases social resources on presumptions of certain styles of family life. For example, especially in the past, benefit and tax laws were based on the presumption that the wife was financially dependent on her husband.


	
Substituting for and supporting families. In this model, the State’s role is limited to supporting or substituting for families if they fail. In other words, the State does not seek to influence the running of the family until the family breaks down, but if it does then the State will intervene.


	
Responding to needs and demands. Here the law intervenes only when requested to do so by family members. Apart from responding to such requests, the State does not intrude in family life.


	
Laissez-faire model. Under this approach, the State would seek to exercise minimal control of family life, which would be regarded as a private matter, unsuitable for legal intervention.










        

      

    


      
        
          
B Privatisation of family law


There is much debate over whether there is a lessening of the legal regulation of family life. Some believe that we are witnessing the privatisation of family life, with the law regulating it less and less.134 For example, the Government has attempted to encourage couples who are divorcing to use mediation to resolve financial disputes and disagreements about what should happen to the children after divorce, rather than using lawyers and court procedures (see Chapter 2). Strikingly, the current Government has said:
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The court’s role should be focused on protecting the vulnerable from abuse, victimisation and exploitation and should avoid intervening in family life except where there is clear benefit to children or vulnerable adults in doing so.135



On the other hand, there are other areas of family law where the law appears more interventionist. There has, for example, been an increased use of the criminal law against parents whose children misbehave. So, the picture is not a straightforward one of intervention or deregulation. Dewar has argued that rather than experiencing deregulation, the law is focusing its resources on cases where there is a need for legal intervention.136 An example to illustrate his argument concerns parental arrangements for children on divorce. Previously, in divorce cases involving children, there would be a hearing where a judge would meet the parties and consider the arrangements for the children. However, now there is no such hearing and, unless either party applies for a court order, the judge will not consider the arrangements for the children in depth. This could be seen as privatisation of family law, but it could also be seen as focusing judicial time on those cases which need it – those where the parents cannot agree on what should happen to the children.


Certainly, the role played by families is an important political issue. This is well captured by Martha Fineman’s comment on a particular political approach to families:


Right-wing politicians also have a view of the family as isolated, which produces their demand that it be self-contained and self-sufficient – wholly independent from state and market (and not requiring public resources). Domestic arrangements that fail to live up to these conservative expectations are deemed failures and relegated to a ‘public’ and punitive status, rather than a private and protected order to be shielded from regulation and intervention.137



As she notes, the roles families play and are expected to play reflect important political assumptions and ideals.


The law does seem more ready to intervene in family life once the family has broken up. For example, while the family is together there is no direct attempt to ensure that a child is receiving a reasonable level of financial support from their parents. However, once the couple separate, the child support legislation and the Matrimonial Causes Act 1973 come into operation to ensure that a wage-earning parent financially supports the child at a suitable level. The law appears to assume that where a family lives together any difficulties can be resolved by the parties themselves within the ongoing relationship; the law is only needed when the parents separate. Some academics have complained that this non-interventionist stance has undermined family life. Clare Huntington has argued that family law responds to the breakdown of a family but does nothing to foster strong relationships.138 She argues for a more active State involvement which is designed to support and enable families to flourish.
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It is perhaps ironic that at the same time as many call for family law to become increasingly privatised, there has been increasing pressure on the Government to open up the family courts.139 Traditionally, family cases, especially those involving children, have been held in private, and publication is not permitted without the express permission of the judge. This has enabled some to say that the family law courts are secretive and are able to pass Judgment free of public scrutiny and accountability. Behind closed doors judges and social workers conspired to remove children from their parents and make Judgments which were anti-fathers, it was alleged. Cynics might argue that the press was frustrated in not being able to report sordid tales of child abuse and family breakdown, which would sell newspapers. Increasing pressure led to a change in the law. Nevertheless, there is an increasing move for greater transparency in the family courts. The President of the Family Division140 produced a report in 2021 which stated:


I have . . . reached the clear conclusion that there needs to be a major shift in culture and process to increase the transparency of the system.



Now, those seeking to exclude the press or restricting publicity must offer very strong justifications for doing so.141 Court Judgments can be anonymised to ensure that the identity of the child cannot be discovered.142 The courts will attach weight to the fact that excluding the press can stoke conspiracy theories and confidence in the family courts will be upheld if they are seen to be open to public scrutiny.143 In Fields v Fields144 Holman J explained:


There is considerable current, legitimate public interest in the way the family courts daily operate, and that cannot be shut out simply on an argument that the affairs of the parties are private or personal. Precisely because I am a public court and not a private arbitrator, I must be subject to public scrutiny and gaze. But the exposure is very avoidable by the parties themselves.



The last sentence suggests that parties cannot object to their family lives being made public because they can avoid a court hearing through mediation or arbitration. Even if convincing, that argument does not deal with any breach of privacy which relates to children. It is clearly not their fault that the matter is before the court. Certainly, there is some concern that the current law fails to protect children’s privacy.145 These concerns are particularly acute in cases of sexual abuse. Brophy and Smith’s survey of children146 reported


a major concern of young people participating in this evaluation is that once judgments containing graphic descriptions of the sexual abuse of children are placed in the public arena, material becomes available to anyone, worldwide, and for the lifetime of the child concerned.



Even if anonymised, the child may feel a description of a highly personal event has been made available for all to read about.
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The issue of children’s privacy arose in a different way in A Local Authority v The Mother147 where a child (A) had multiple disabilities, and the parents wanted the local authority to pay for adaptions to their house so that A could live at home. The local authority was reluctant, and the parents decided to crowdfund to raise money for the litigation. Pictures of the child were used extensively in publicity and A was named. You might see this as an inappropriate invasion of the child’s privacy: their image was used without their consent to raise money. On the other hand, the parents were seeking to do what they thought best for the child. Interestingly, that was not the issue which came before the court; rather it was whether the bad practice of the local authority should be revealed. Hayden J held that a balance needed to be struck between the public interest in naming a ‘derelict local authority’ and the risk to the children of further publicity. Ultimately in that case it was ordered the local authority should not be identified.148







        

      

    


      
        
          
C Autonomy


Linked to the public–private debate is the role attached to autonomy. Autonomy has become a major theme in family law over the last decade.149 In basic terms, autonomy is the principle that people should be able to make their own decisions about how to live their lives as long as, in doing so, they do not harm others. Joseph Raz defines it in this way:


The ruling idea behind the ideal of personal autonomy is that people should make their own lives. The autonomous person is a (part) author of his own life. The ideal of personal autonomy is the vision of people controlling, to some degree, their own destiny, fashioning it through successive decisions throughout their lives.150



In terms of family law, this means that we should respect the individual’s decisions about how they wish to live their family lives, and the State should not interfere. This ties in with the theme of individualism mentioned earlier. People should be free to leave relationships without undue hardship. Similarly, in the case of disputes between the parties, we should respect their decisions about how to resolve them. The State should not be telling people how to run their families or imposing solutions to their disputes. Autonomy appears to be playing a more prominent role in family law with increasing weight being placed on enabling couples to resolve disputes themselves and with the law taking a less interventionist stance.151 This emphasis on autonomy could be explained in part by it falling in with Government attempts to reduce legal aid and general legal expenditure. It might also reflect the fact that the issues raised in family cases are often contentious: relying on autonomy avoids the Government having to take sides. However, not everyone supports the emphasis on autonomy. I have argued that the image of individuals making choices to pursue their goals in life is anathema to family life:
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Individualism ignores the complex web of relations and connections which make up most people’s lives. The reality for everyone, but in our society particularly women, is that it is the values of inter-dependence and connection, rather than self-sufficiency and independence, which reflect their reality. People do not understand their family lives as involving clashes of individual rights or interests, but rather as a working through of relationships. The muddled give and take of everyday family life where sacrifices are made, and benefits gained, without them being totted up on some giant familial star chart, chimes more with everyday family life than the image of independent interests and rights.152



Autonomy presupposes that people are competent independent individuals who are in a position to make decisions for themselves. For some commentators, this overlooks the vulnerability that many face.153 However, there are dangers here. The emphasis on autonomy can lead to a distinction being drawn between those who are vulnerable and those who are not. Those who are vulnerable are seen by some as in need of protection and that can lead to paternalistic interventions. The idea of universal vulnerability, namely that everyone is vulnerable and needs help from others, is one way of responding to that concern.154 Anne Barlow155 decries the shift away from ‘solidarity’ to the emphasis on autonomy. She argues in favour of solidarity as capturing ‘the collective nature of the enterprise in family life’.







        

      

    


      
        
          
D The decline in ‘moral judgment’


It is arguable that the law is increasingly reluctant to make what some see as moral judgments. At one time, the courts were happy to state what had caused the breakdown of a marriage; who was a good mother or a good father; or what was the best way to raise a child.156 Stirling LJ once explained that the function of the judges was ‘to promote virtue and morality and to discourage vice and immorality’.157 However, increasingly, the courts have been unwilling to do this, and have accepted that there is not necessarily one right answer in difficult cases.158 In particular, the courts are more and more reluctant to accept that a party’s bad conduct should affect the outcome of a case. At one time the question of whether a party had engaged in improper conduct was highly relevant in divorce cases, custody disputes and financial cases. Nowadays, behaviour is rarely relevant, unless it can be shown to have an impact on the future welfare of the child.159


It may be that the law’s increasing reluctance to make moral judgments represents increasing uncertainty over moral absolutes in society at large. Bainham160 questions the assumption that there is a shared body of common values about family life and the role of family in society. He even questions whether it can be said that society accepts that adultery is morally wrong. He argues: ‘It seems likely that if we were to concentrate on the practice rather than the theory of matrimonial obligations, at least as strong a case could be made for identifying a community norm of marital infidelity.’ If we cannot even agree that adultery is wrong, there are few areas indeed where the law could set down moral judgments. However, Regan has argued that the law cannot avoid making moral judgments.161 Even declining to express a moral judgment is, in a way, expressing a moral view. Also, the courts are willing to use bad behaviour as evidence of how an individual may behave in the future. So, although a father who has been violent may not be denied contact with his child on the basis that he has behaved immorally, he might be denied contact on the basis that his past bad conduct indicates that he might pose a risk to the child in the future.162 This means that it is wrong to think bad conduct is no longer relevant.



                
                    29
                
            


Some have criticised the reluctance of the law to impose moral judgment and confirm the importance of family responsibilities.163 Baroness Deech164 makes the interesting point that we are happy to attach responsibilities and make moral judgments about some areas of life – the environment, diet or smoking – but not in relation to intimate family life.


While there has been a decline in the talk of imposing moral values, the concept of obligation still has a role in family law. Gillian Douglas has suggested a helpful distinction between commitments, which are voluntarily chosen and involve a degree of mutual reciprocity, and obligations, which need not be voluntarily undertaken.165 Using this distinction, the obligations of parenthood, especially in child support, are obligations (you cannot opt out of them) whereas obligations to financially support a partner are commitments (undertaken if you decide to marry your partner).







        

      

    


      
        
          
E Sending messages through the law


The number of cases where the courts actually decide what happens to a family is small. Of far more importance is the general message that the law sends to individuals and to the solicitors who advise them.166 The ability of the law to send messages has been recognised by the Law Commission, which concluded, in a discussion on the law of divorce, that: ‘for some of our respondents, as for our predecessors, it was important that divorce law should send the right messages, to the married and the marrying, about the seriousness and the permanence of the commitment involved. We agree.’167 The law can also send messages through the language it uses. For example, judges have said that it is no longer appropriate in legal terms to speak of illegitimacy, because whether a child’s parents are married or not does not affect the child’s status.


The problem with using the law as a means of sending messages is that, as regards the general public, the message that the law wishes to send is transmitted by the news media. The reliability of the media as conveyors of legal messages is certainly open to doubt. The Government, of course, can send messages of its own about family life outside the context of the law.
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An interesting development is judges seeking to write judgments in a way which could be understood easily by the parties and the general public. For example, Jackson LJ in Re A (Letter to a Young Person)168 wrote the judgment in the form of a letter to the young man at the centre of the case, which opened:



Dear Sam,

It was a pleasure to meet you on Monday and I hope your camp this week went well.

This case is about you and your future, so I am writing this letter as a way of giving my decision to you and to your parents …









        

      

    


      
        
          
F Non-legal responses to family problems


No family lawyer would claim that the law provides the solutions to all problems that families might face. The importance of the role played by social workers, psychiatrists, psychologists and mediators in resolving difficulties families face should not be underestimated. Thorpe LJ,169 in an important case concerning disputes over contact with children, stated:


The disputes are often driven by personality disorders, unresolved adult conflicts or egocentricity. These originating or contributing factors would generally be better treated therapeutically, where at least there would be some prospect of beneficial change, rather than given vent in the family justice system.



It is notable that solicitors are being expected not only to provide legal advice, but also to point clients in the direction of other sources of help. In part, this is in response to recognition that litigation can be distressing for the child.170 There has been an increasing emphasis on keeping family cases out of court (see Chapter 2). We are also seeing the development of specialist courts which seek to recognise that a family case may raise a host of complex issues. For example, Family Drug and Alcohol Courts have opened in some areas which seek to draw on a wide range of professional expertise for families affected by drugs and alcohol.







        

      

    


      
        
          
G Rules or discretion


There is a debate over the extent to which family law cases should be resolved by relying on rules and the extent to which they should be decided on a discretionary basis. Put simply, should a judge decide each case on its merits and be given wide discretion in reaching a solution appropriate to a particular case or should we have rules to ensure consistency, save costs, and protect the rights of individual family members?171 In fact, the distinction is not that sharp because there is a continuum between wide discretion and inflexible rules. The more family law is seen as a set of fixed rights and responsibilities, the more likely it is for a rule-based system to be used; but if family law is seen as being about achieving justice for the particular individuals involved, it is more likely that a discretionary-based system will be employed. With a discretionary-based system, if the case is going to be decided on its own special facts, the court will require all the relevant evidence to be heard, and this creates more costs in both the preparation of and hearing of a case. So, the expense involved is another important factor in deciding the balance between the two regimes.172
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H Multiculturalism and religious diversity


To what extent should family law take into account the variety of cultural practices in British society?173 The question can be framed as how to balance the desire to protect the values of the dominant culture with a need to recognise and respect the values of minority cultures. For example, in relation to marriage, should the law permit polygamous marriages out of respect for minority cultures which may encourage polygamy, or should it rather reflect the disapproval of the majority culture towards polygamy? Corporal punishment of children is another issue over which different cultures may have different practices. Alternatively, the issue can be seen as this: does the law believe that people have rights which should be protected, regardless of their cultural background, or does the law encourage cultural groups to adopt different practices, regardless of whether the majority approves of them?


There are various strategies that could be adopted, including the following:174



	
                  Absolutism. This view is that the values of the majority are the only correct values. Absolutism would lead to a strategy of complete non-recognition of the values of minority cultures. Minority cultures would have to adopt the values of the majority. This is not an approach that would be acceptable to most Western democracies.

              

	
                  Pluralism. This approach recognises that there are some issues where minority values should be protected, but others where the majority’s values must be preserved.175 In England, female genital mutilation is unlawful and the courts will seek to make it unlawful,176 while minority religious celebrations are, of course, permitted. Poulter argues that minority cultural values should be restricted in instances where human rights as set out in international agreements must be protected. For example, if the practices of a minority culture infringe children’s rights, the law is permitted to outlaw those practices. Parkinson suggests that ‘the importance of preserving the inherited cultural values of the majority must be balanced against the effects of such laws on the minority’s capacity for cultural expression’. Parkinson insists, in reference to Australia, that there are some aspects of the majority’s culture which are fundamental and should be fixed.177 He refers to the minimum age of marriage, to laws prohibiting incest and to the need for consent for marriage as being some of the fundamental values. On these issues, minority family practices which contravened these principles could be outlawed. However, on less fundamental values, the minority practices should be respected, even if the majority found them distasteful.

              

	
                  Relativism. This view states that there are no moral absolutes and that different values may be acceptable for particular cultures at particular times.178 Therefore, if a form of conduct is accepted in a minority culture, the majority has no ground upon which to forbid it. If this approach were adopted, there might be difficulties over issues where the minority practice is based on a mistaken factual premise. For example, if female circumcision was acceptable in a minority culture because it was thought to provide medical benefits, would the majority be entitled to forbid it because they ‘know’ that it has no medical benefits? In a more positive light, relativism claims that society benefits from there being a wide variety of different cultural practices and beliefs – it creates a richer and more diverse society.179 However, most relativists accept that there might be some forms of cultural practice that so infringe on the rights of others to live their lives as they wish that they should be prohibited.180 Opponents of relativism argue that once society accepts that people have certain rights, these rights should not be lost simply because a citizen is from a minority culture. If, for example, children’s rights require that the law forbids corporal punishment, children should not lose those rights because they belong to a culture which accepts corporal punishment.

              





                
                    32
                
            


Freeman has argued that a degree of scepticism is justifiable when considering cultural practices:


Many cultural practices when critically examined turn upon the interpretation of a male elite (an oligarchy, clergy or judiciary): if there is now consensus, this was engineered, an ideology construction to cloak the interests of only one section of society.181



He stated that the way ahead is to develop, through dialogues across communities, versions of ‘common sense’ values.182


An interesting example of the issue was A v T (Ancillary Relief: Cultural Factors)183 which involved a divorce between an Iranian couple, who had recently moved to England. On their divorce, the husband was refusing to grant his wife a talaq divorce, which meant that even though the couple might be divorced in the eyes of the law, they remained married in the eyes of their religion. Baron J ordered that if the husband did not provide the wife with the talaq divorce he was to pay her an extra £25,000. He did this having heard evidence that this was the approach that Sharia courts would have taken, arguing that where the spouses have only a ‘secondary attachment’ to English jurisdiction and culture, then due weight could be given to factors relevant to their ‘primary culture’. It will be interesting to see whether courts in other cases will accept an argument that a different family law might apply to different cultures. In Chapter 2 we will consider the role that religious ‘courts’ can play in resolving family disputes.


It seems that there is a tension between religion and family law.184 For those with conservative religious values many of the developments in family law are antagonistic to fundamental beliefs, particularly in the area of same-sex relationships.185 Among some Christians, evangelicals and Roman Catholics, in particular, there is a perception that their faith is ‘under attack’. Lord Carey, the former Archbishop of Canterbury, is reported to have said:


It is now Christians who are persecuted; often sought out and framed by homosexual activists . . . Christians are driven underground. There appears to be a clear animus to the Christian faith and to Judaeo-Christian values. Clearly the courts of the United Kingdom require guidance.186
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In R (Johns and Johns) v Derby City Council (Equality and Human Rights Commission Intervening)187 a barrister, Mr Diamond, representing a couple who claimed their religious views on homosexuality had meant they were not approved as foster carers, argued that ‘something is very wrong with the legal, moral and ethical compass of our country’ and that ‘gay rights advocates construe religious protection down to vanishing point’. He submitted that the State ‘should not use its coercive powers to de-legitimise Christian belief’. Munby J provided a trenchant reply. He rejected claims that Christians were treated unequally before the law. He went on to explain that Britain was ‘a democratic and pluralistic society, in a secular state not a theocracy’, adding:


Although historically this country is part of the Christian west, and although it has an established church which is Christian, there have been enormous changes in the social and religious life of our country over the last century. Our society is now pluralistic and largely secular. But one aspect of its pluralism is that we also now live in a multi-cultural community of many faiths. One of the paradoxes of our lives is that we live in a society which has at one and the same time become both increasingly secular but also increasingly diverse in religious affiliation . . . Religion – whatever the particular believer’s faith – is no doubt something to be encouraged but it is not the business of government or of the secular courts, though the courts will, of course, pay every respect and give great weight to the individual’s religious principles.



There is no denying that Christianity has been highly influential in the development of the law and culture in England and Wales. However, the courts have made it clear that they do not see it as their role to ensure the law reflects the teaching of the Church.


At the root of the tension between law and religion is that many of the terms and concepts that family lawyers use have religious significance. Words such as marriage, father and child have religious connotations to some. Changes to the legal definition of marriage, for example, were seen by some as a challenge to the religious concept. It may be that now religious and legal understandings of these terms are diverging, and, if so, we need a new kind of language and better appreciation if we are to separate the religious and legal understandings of terms like marriage.







        

      

    


      
        
          
I Racism and family law


Racism infects society. For children, while 17 per cent of white children live below the poverty line, it is 46 per cent of children in Pakistani heritage households, 42 per cent Bangladeshi and 28 per cent from Black households.188 That means that, for example, a child of Pakistani heritage is 2.8 times more likely to live in poverty than a white child. A survey189 found that 43 per cent of those from a minority ethnic background reported they had been unfairly overlooked for promotion at work, as compared with 18 per cent of white people who reported the same. Those from ethnic minorities were three times as likely to be thrown out of or denied entrance to a restaurant, bar or club in the last five years. Two-thirds of those questioned thought Britain had a problem with racism.
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While 77 per cent of white adults were employed in 2022, only 61 per cent of Pakistani/Bangladeshi and 69 per cent of Black people were employed.190 These economic disadvantages can all be connected to disadvantages for children from minority ethnic backgrounds. It is a major issue of children’s rights that affects one’s upbringing and economic prospects. There are also strong links between poverty and engagement with the care system and the need for legal aid. As we shall see in Chapter 2, the lack of access to legal aid has had a profound impact on how family law operates for those who are not well off. As we shall see in Chapter 11, there are particular concerns about the over-representation of ethnic minority children within the population of children in care.191


There are also issues about racial diversity within the judiciary. Ekaney192 sums up the issue:


The 2019 Judicial Diversity Statistics show that all the judges of the Supreme Court are white. BAME people make up 6% of Court of Appeal judges and 3% of High Court judges. No fulltime Family Division judge is of a BAME background. Of all the judges appointed last year in the High Court, all but one of the nine were Oxbridge educated. People with BAME heritage make up 4% of Circuit Judges, 9% of District Judges (County Courts) and 9% of Deputy District Judges (County Courts). Under-representation of BAME people in the judiciary is real and may feed into a sense of inevitable structural disadvantages for BAME participants in the FJS.








        

      

    


      
        
          
J The Human Rights Act 1998 and family law


Learning objective 5 Describe how the Human Rights Act 1998 affects family law


The Human Rights Act 1998 protects individuals’ rights under the European Convention on Human Rights.193 The Convention sets out the minimum standards of treatment under the law that people are entitled to expect. There are two important aspects of the Human Rights Act. First, the rights in the Act (which are essentially the rights protected in the European Convention on Human Rights) are directly enforceable against public authorities (e.g. local authorities) and all public authorities must act in a way that is compatible with these rights unless required not to do so by other legislation.194 Secondly, under s. 3 of the Human Rights Act all legislation is to be interpreted, if at all possible, in line with the Convention rights. If it is not possible to interpret the legislation in accordance with these rights, then the legislation should be enforced as it stands and a declaration of incompatibility issued: this requires Parliament to confirm or amend the offending legislation.195 In interpreting the extent of the rights protected in the Human Rights Act, the decisions of the European Court of Human Rights and European Commission will be taken into account by the courts.196 The possible relevance of rights under the Act will be considered at the relevant points throughout this text. However, the impact has been less in family law than in other areas. Sonia Harris-Short197 suggests two reasons why family law judges have taken a ‘minimalist’ approach to the use of the Act. First, there is a long-standing suspicion of rights among family lawyers, especially because the notion of parental rights might be used to usurp the fundamental principle that the welfare of the child should be the law’s paramount concern. Secondly, many family law cases involve complex issues of moral, social and political significance and the courts wish to avoid being brought into such disputes. Hence, we will see (in Chapter 12) that courts are very reluctant to use the Human Rights Act to order local authorities to provide children in care with particular services. Indeed, a recurrent theme in the way courts have dealt with the common law or Children Act 1989 is to protect the interests of children and adults to the same extent as the Human Rights Act 1998 does. This means that if the Human Rights Act 1998 were repealed, it is unlikely to make a huge difference to English family law.
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K Brexit and family law


 It is international family law that will be most seriously affected by the UK’s official departure from the European Union (EU) in 2020.198 There are a host of treaties and procedures dealing with transnational families and the recognition of international Judgments which will potentially be significantly changed. As this book does not cover international aspects of family law, Brexit will not hugely impact on its contents. However, for lawyers advising international couples, it is clear we are in for a time of considerable uncertainty.
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6 Conclusion


This chapter has considered the nature of families and family law. One point that has emerged is that the terms ‘family’ and ‘law’ do not have fixed meanings. The understanding of a family has changed over time. For example, although at one point a family would have been defined as an opposite-sex married couple with children, now a same-sex couple can marry, and few would deny that a gay couple can be a family.199 John Eekelaar has even suggested that rather than talking about family law it would be more appropriate to talk about the ‘personal law’.200 He uses this term to ‘refer to laws, whether applicable on the basis of an individual’s communal allegiance or not, which purport directly to regulate their private life’. Martha Garrison has called for a complete rethink in family law and policy so we can reestablish  the modern age ‘success sequence’ of ‘good job, good mate, and planned birth thereafter’. To her, the increasing rates of single parenthood and relationship breakdown cause a host of problems, which she says are closely linked to economic class.


This recognises that increasingly it is intimate caring relationships, rather than traditional family ones, which are the focus of the law’s attention. Despite the lack of clarity over what a family is, it is clear that it is a powerful ideal: no major political party would openly advocate ‘family-unfriendly policies’. The chapter has also noted the diversity of ways that family law can be approached. There is no one correct way of viewing the law, and each approach has its benefits and limitations. However, the discussion demonstrates that the interaction between families, law and socio-political forces is complex. The tensions between the traditional ideal of what a family should be like, and the realities of family life today are revealed in the topical issues discussed throughout the chapter.
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For your review


Wrap up your knowledge of this chapter by reflecting on the following questions.


Is family life good?




	What, if anything, is good about family life? Are those goods found in all families?


	Imagine we had a completely different society. What forms and structures of intimate relationships could be possible? Would they be better or worse than what we currently have?
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Consider also the following



	
                   What should be the goals of family law?

              

	
                  To what extent should family law seek to promote a particular vision of good family life?
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Chapter 2


Family justice
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Learning objectives


When you finish reading this chapter you will be able to:



	Explain the nature of the legal aid reforms


	Discuss the impact of the legal aid reforms


	Describe the nature of mediation


	Explore the arguments for and against mediation


	Consider the issues around the use of religious tribunals










        

      

    

              
                
                  
                  
                  

                

              


          
            
      
        
          
1 Introduction


This chapter is about the family justice system. At first, that may sound like a rather dry subject. But English family law has undergone a profound revolution in the past few years, which has had an enormous impact on the way family law disputes are dealt with. This chapter will focus on three major issues. First, the consequences of the withdrawal of legal aid from many family law cases. Second, the move towards mediation and other out-of-court-based forms of dispute resolution.  Third, the increasing role technology is playing in family law.


There is a widespread perception that the family justice system is in crisis, and indeed has been for some time. The Family Solution Group echoes the views of many practitioners:


The numbers of parents making applications are unmanageable and family courts are stretched beyond limits . . . The system is recognised as broken and in need of radical reform.1



In a striking judgment Judge Wildblood2 bewailed the fact that judges were facing an ‘impossible challenge’: having to balance an ‘unprecedented amount of work’ with the need to provide members of the public with ‘the legal services that they deserve and need’. In 2023 The President of the Law Society wrote:
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There were more than 80,000 children caught up in the family backlogs last year. We are seeing similar numbers this year. It is unacceptable that thousands of children are waiting almost a year to find out who they will be living with long-term because of delays in the family court system. Delayed justice can cause significant harm to the wellbeing of both children and parents by preventing them from having the stability they need to thrive.3



The reasons behind the problems are many. The severe cutbacks in legal aid, lack of investment in the court system, the level of workload, and the impact of the COVID-19 pandemic have all contributed. But we will start our analysis by looking at the dramatic impact on the family justice system of the cutbacks in legal aid.







        

      

    

              
                
                  
                  
      
        
          1 Family Solutions Group, What About Me? (Family Solutions Group, 2020).
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          3 The Law Society, Children Fall Victim to Growing Crisis in Family Courts (Law Society 2023).






        

      

    



                  

                

              


          
            
      
        
          
2 The Family Justice Review and reform of legal aid


In late 2011, the Family Justice Review was published.4 This involved a major examination of the family justice system. It identified two major problems with the family justice system. The first was delay:


Delay blights lives. It is a troubling statistic that every 2 month delay for a young child represents 1% of their whole childhood. Yet the average care case now takes 55 weeks to complete – and many cases take a good deal longer. These are some of the most vulnerable children in our society. It is absolutely unacceptable that delay is common in so many areas.5



The second was the adversarial nature of proceedings:


Too often, divorcing couples end up arguing over deeply sensitive and emotional issues in the adversarial environment of the courtroom, when they might have resolved their disputes more quickly, simply and consensually outside it. And when judges do hand down judgments – particularly decisions which determine how separated parents share responsibility for their children – compliance is too low and enforcement ineffective.6
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