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PREFACE

			The edition of the Spanish Business Law: Cases and Materials is the result of a joint project initiated by seven professors of Commercial Law from different Universities; Universidad Rey Juan Carlos, Universidad Complutense de Madrid and Universidad de Alicante.

			The lack of basic resources for the preparation of the content of the discipline of Spanish Business Law in English encouraged them to develop the content of the present book that includes theory and other cases and materials.

			It is a useful tool for helping in the educational needs of the subjects of commercial law study plans, especially for bilingual degrees, in all grades where this subject is taught. Due to the continuing increase in the number of subjects and degrees in Spanish universities where Spanish Commercial Law is taught in English, they accepted this challenge without hesitation and the fruit of their labours is the work now being presented: Spanish Business Law: Cases and Materials.

			This publication will facilitate the task of the students in their study but, moreover, it will also be useful to all kind of researchers and practitioners in their first approach to the Spanish Commercial legal system.

			The first part of the book is devoted to the theory. It is divided into five sections, following the traditional academic approach to Business Law.

			The first section, is related to the Entrepreneur — including his status and instrument to develop entrepreneurial activity. Prof. Muñoz Pérez, has written the theory that delimits the sources of business legal matters (Chapter 1) and studies the definition of Enterprise and entrepreneur (Chapter 2,3) and his business activity’s frame in Competition Law and Unfair Competition Law (Chapter 5); Intellectual Property has been written by Prof. Montero García-Noblejas, which includes Trade Marks, Commercial Names and Patents among others (Chapter 6); the status of the entrepreneur continues with the duty of keeping accounting records, which is attributed to Prof. García Martínez (Chapter 4), also responsible for financial statements in capital companies (Chapter 13, from section 2).

			The second section, written by Prof. Muñoz Pérez (Chapter 7 and Chapter 8), deals with the contents of Company Law and, after addressing a general theoretical approach, studies the personal types or partnerships; Additionally, a more detailed analysis is included about Joint Stock Companies and Limited Liability Companies, (Chapter 9, Chapter 10, Chapter 11, Chapter 12 and Chapter 14), written by Prof. Guerra Martín, and finishes with the analysis of other commercial companies and with the structural changes applicable to all of them (Chapter 16 and Chapter 17), written by Prof. Fuentes Naharro.

			The third section of the book deals with securities (Chapter 18), and is followed by the fourth part that analyses commercial contracts. The fourth section begins with an introductory chapter devoted to the specialities of commercial obligations, and then analyses the most important commercial contracts: sale-purchase, transport, collaboration and distribution agreements, insurance, and finishes with a Chapter on the financial system. All of the above is written by Prof. Serrano Acitores with the special collaboration of Prof. García Sánchez (Chapter 19, Chapter 20, Chapter 21, Chapter 22, Chapter 23 and Chapter 24).

			Finally, the fifth section provides a description of insolvency proceedings under Spanish Law, written by Prof. Arias (Chapter 25).

			Chapters 9-15 and 25 benefitted greatly from previous collaborations with prof. Martínez Rosado, whose generosity must be here acknowledged.

			Topics are explained with a simple style and the work has been carried out with reliance on the official translation into English provided by some public and private institutions, with special mention to the translation of the Spanish mercantile Acts carried out by the Spanish Ministry of Justice (which can be found at: http://www.mjusticia.gob.es/cs/Satellite/Portal/es/servicios-ciudadano/documentacion-publicaciones/publicaciones/traducciones-derecho-espanol).

			Additionally, we include a second part, of cases and materials. Following the work expounded in the chapters, each topic includes a test elaborated by the authors who wrote the theory, which allows self-evaluation by the student. The second section of this second part includes a list of practical cases coordinated by the author responsible for the chapters on theory. There is an opportunity for the students to put the theory into practice through different methods, depending on the content. Hence the materials that encompass the theory, —such as forms, court decisions, drafts and assignments— are used to explore the theory by applying different techniques. Finally, there is also a glossary, coordinated by Prof. García Martínez, which contains the fundamental legal terms, so as to clarify the translation into English.

			Finally, our heartfelt thanks go to all those who have been our professors at the university. Our appreciation in particular goes to those who have been closely involved in our education; in particular, Professors Carmen Alonso Ledesma, and Alberto Alonso Ureba, for their unfailing support.

			THE AUTHORS
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			SECTION 1

		

	
		
			CHAPTER 1

			
LEGAL REGIMEN OF BUSINESS AND ENTREPRENEUR

			
							SUMMARY: 1.1. Concept of Commercial Law.—1.2. Hierarchy of sources of commercial law.—1.3. The Law 1.3.1.Commercial Code, Proposal of new code of commerce and special legislation. 1.3.2. Constitution and power of autonomy to legislate in commercial law.—1.4. Custom, uses and practices.—1.5. General principles.—1.6. Jurisprudence and doctrine.—1.7. Community and International Law.

			

			
1.1. CONCEPT OF COMMERCIAL LAW

			Commercial law has evolved pursuant to historical circumstances and market exigencies. The main origins of mercantile rules are to be found in the social and economic factors of the Middle Ages, specifically as a consequence of the inability of contemporary common law (a combination of Roman rules and Canonical Law) to meet the needs of mercantile activity. As a result, merchants started to build a new system of special rules of their own that were classified as customary rules due to their origin. These rules were seen as «subjective» because they were solely conceived by merchants and address thereto, hence the new rules formed an autonomous and unified system, which was even applied in special mercantile courts known as the «Tribunales Consulares».

			The formation of the modern state and the emergence of the public power of the monarchy drove those customary rules to be recorded in writing. As result the former customary rules were included in compilations, which were enforced by the monarch, who gave them the force of Law i.e. in the compilation of the «Ordonnance de la Marine of France», 1681 and the compilation «Ordenanzas de Bilbao 1737».

			In the XIX century, or the codification era, mercantile law was enacted as a commercial code. The legal text, influenced by the French code of commerce and hence the liberal philosophies, tried to rewrite former «subjective» criteria from an «objective» point of view. The original intention of the lawmaker drafting the term «acts of commerce» was to pursue an objective definition. The liberal thought of the time —which was during the French revolution— demanded the Law treat all citizens equally. They imposed political prejudices on the Code of Commerce’s use of the term «acts of commerce», based on a faulty interpretation of the enounced principle of equal treatment. In their search for objective criteria to replace the subjective criteria, they held the view that these entailed privileges to entrepreneurs. Specifically, they considered that this subjective criteria involved an unjustified privilege of application of special rules to certain actors, namely entrepreneurs in the development of their activity. To this end, the legal text identified business matters as the regulation of special operations —«acts of commerce»—, whether performed by business persons or not. On the contrary, however, while mercantile norms contemplated the activity of business people and adapted the rules to their needs, they usually imposed more demanding systems of rules and stricter liabilities on entrepreneurs. «Acts of commerce» as «Business Law» —explained by «enterprise doctrine»— is the assemblage of legal rules, mainly private, applied to the entrepreneur and their activity, developed by means of enterprise and comprised in the Code of Commerce and other disperse rules.

			Spanish private law has been divided into two separate codes: the Civil Code, enacted in 1889, and the C.Com, -the one currently in force, which was enacted in 1885. Even currently, their mutual relationship —civil law and commercial law—, is based on a general to special relationship. Accordingly, civil rules are the general rules and the commercial rules are special in relation to the civil ones. Nevertheless, the «objective» criteria of the lawmaker in the commercial code, focusing the scope of commercial rules upon «acts of commerce» and therefore underestimating the link of these special rules with the target of contemplating the special needs of the merchant and their activity, caused a crisis in the mercantile discipline. For a time, it was even denied that commercial law could be an autonomous and special legal system alongside the civil one. Therefore, pursuing this criteria, certain law makers unified mercantile law into a common private body, melding it with the civil rules, in an unique private civil code i.e. in the Schweizerische Zivilgesetzbuch of1907, and the Italian Codice Civile of 1942.

			In our system, the main mercantile law-making body is the Code of Commerce. The subsequent new and disperse mercantile rules outside of this principal law, and enacted during the XX century (known as the «de-code century»), were qualified and unified as mercantile rules by the «enterprise doctrine». This doctrine was developed in Germany by Wieland, and stemmed from the original «subjective criteria»; that is, the mercantile rules are the one that were related to the entrepreneur and their activity.

			Nowadays, the line distinguishing commercial law from civil law follows the general trend, mainly in the contract realm, of pressure towards the unification of private law. In general, commercial law requires a modernized approach and faces new challenges such as the incorporation of consumers, driving the treatment of deregulation phenomena, delimitating the scope of public interventionism and being mindful of the unification factor due to globalization. Lastly, business law is modifying the rules towards the final aim of incorporating digital tools in their institutions.

			
1.2. HIERARCHY OF SOURCES OF COMMERCIAL LAW

			When doctrine refers to «sources of the legal system», it enshrines different approaches. On the one hand, source could describe public authorities empowered to adopt regulatory actions on specific matters. Accordingly, these could be state or regional or local authorities, parliament, ministries or supervisory bodies. On the other hand, source could be interpreted on an objective basis as denoting the different forms that legislation and regulations may be in, and following this point, law, regulation, and ministerial order. Finally, from a more general perspective, sources or legal systems are related to the political and socio-economic phenomena able to give rise to binding rules, hence the hetero-regulation by means of enacted statutes, self regulation by drafting codes of conducts, and generally observed practices in the market which become customary.

			The hierarchy of sources of law is contained in the civil code [preliminary title (Arts. 1 to 16)], which is subject to and is to be construed under the constitution and the European legal order. Pursuant to the civil code, sources of the Spanish legal system are Statutes, Custom and General Principles of Law (Art. 1 CC). Mercantile law is special in relation to the civil system. Mercantile Law states a special priority in the order of rules application in the Code of Commerce, which provides the system of rules for mercantile relations. The Civil Spanish legal system affirms the hegemony of statutes over customary rules. According to commercial code, acts of commerce, whether performed by businesspersons or not, and whether or not they are specified in the code of commerce, shall be governed by the provisions thereof; failing that by the business practice generally observed in each city and, if not covered by either of the rules, by those of ordinary Civil Law (Art. 2 C.Com). Hence, Civil law has application on a subsidiary basis only when there is no commercial law applicable to it, so in commercial relations, mercantile customary rules prevail upon civil law. Nevertheless, the commercial code specifies an exception for business contracts. The commercial code declares that contracts shall be governed by the general rules of ordinary Civil Law in all matters not specifically set forth in this Code or in the special Laws, including all matters related to their requisites, amendments, exceptions, interpretation and extinction and capacity of the parties to form the contract (Art. 50 C.Com). Therefore, the common rules prevail upon mercantile custom only for mercantile contracts.

			
1.3. THE LAW

			
1.3.1. COMMERCIAL CODE, PROPOSAL OF NEW CODE OF COMMERCE AND SPECIAL LEGISLATION


			The commercial code states that «Acts of commerce» shall be regulated by the «Commercial Code».

			«Acts of commerce» refers not only to terms of contracts for relations. The commercial code includes the term to allude to the Code provisions and, in general, to other mercantile Laws as long as the rules are related to the entrepreneur and their activity.

			As previously mentioned, during the XX century, Spanish commercial law enacted new rules outside the code of commerce, the so-called special legislation, coexisting as the set of rules aimed at governing economic activity conducted by entrepreneurs in their traffic. Therefore, not only the Commercial Code but all special regulation has to be integrated at the same level of law — i.e. The Corporate Enterprise Act, The Competition Act, The Patent and Trademark Act, The Act on Insolvency and any matters which refer to disperse provisions aimed at ruling private-legal relations of entrepreneurs and other economic operators.

			The commercial code is a body of regulations from the XIX century whose main value is the organization and unification of all the concepts and commercial legislation in a single text, including subjects lacking any regulation. A reform of the Commercial Code in force was proposed in 2013 by the legislator, to adapt its provisions to present day commerce and cover all the institutions of the law. The aim of these new rules must be unification of the rules of national and international commercial contracts, profiting from the work of UNCITRAL, UNIDROIT and its Principles.

			
1.3.2. CONSTITUTION AND POWER OF AUTONOMY TO LEGISLATE IN COMMERCIAL LAW


			The Spanish Constitution determines the principal political organization of the state. In particular, the so-called «economic Constitution» designates the fundamental legal framework for the structure and functioning of economic activity or, in other words, the general overarching of the economic process. This framework alludes to the principle of private property (Art. 33 Constitution) restricted due to its social function in accordance with the Law. Furthermore, in the Spanish Constitution the economic freedom it brings along with it, including the right to a free market, freedom of contract and free enterprise, is acknowledged. The free market entails that the means of production can be in private hands and there is freedom in the production and exchange of goods and services (Art. 38 Constitution). Freedom of contracts, is the right to choose one’s contracting parties and to trade with them on the terms and conditions they find appropriate. Free enterprise is the right to create and conduct a business for profit without the intervention of the State. In Article 38 of the Spanish Constitution «free enterprise within the framework of a market economy is recognized. The public authorities guarantee and protect its exercise and the defence of productivity in accordance with the demands of the general economy, and as the case may be, in keeping with planning».

			In general, the State maintains the power to regulate all commercial law matters (Art. 149.1.6 Constitution), in order to protect the unity of the market. Nevertheless, the Spanish constitution drew-up a political and socioeconomic system that identified autonomies, to recognize a certain degree of self-governance for diverse territorial entities within the proclamation of the unity of the Spanish nation (Art. 2 Constitution). Accordingly, the autonomies are entities invested with legislative, executive and judicial powers following the statues of autonomy (estatutos de autonomía), according basic institutional and supreme rule to each region. As mentioned, the Constitution distributes power in relation to these matters between the state and the autonomies, and grants authority in commercial law to the state in order to guarantee market unity and equal civil rights of citizens within the entire national territory (Arts. 148 and 149). Nevertheless, in relation to concrete matters the Constitution states that the State and the Autonomies should share the law making competence. The Autonomies shall follow, in certain matters, the guidelines according to the bases laid down in the so-called Ley de Bases (i.e. consumer protection, bank, insurance etc.). In other sectors, the Constitution grants autonomies the power to enforce legal provisions (i.e. industrial property). There is the possibility for state provision to grant autonomies the power to legislate in certain matters (Art. 150,1.º).

			
1.4. CUSTOM, USES AND PRACTICES

			In the absence of an applicable commercial law, custom has the force of law, provided that it is substantiated and is not contrary to moral standards or public order.

			Private rules governing commerce and business activity share a customary origin due to the inability of Civil law to meet commercial needs. The merchants developed new rules and institutions suitable for properly regulating the interests and activities of professional trades. Currently, the intense activity of legislation has decreased that central role of custom in business activity. Accordingly, to be deemed the very source of law, two main conditions must be fulfilled: a) relevant uses are the result of repeated and constant conduct in business trade; b) the general awareness of the existence of and the binding character of that reiterative conduct is essential to qualifying a repeated practice as a binding customary rule (opinio iuris).

			The Spanish legal system assigns a role of great worth to the custom and uses that are called on to complete regulations. In the absence of applicable law, uses (usos normativos) are applied to fill the gaps and regulate relevant situations as a pure source of law. Uses are called on to establish certain rules of the contract when the law as well as the parties have remained silent thereon. Uses may also help to concretize the legal mandate. Finally, uses (usos interpretativos) are important interpretative tools likely to dispel doubts and clarify obscure provisions, despite controversy over whether this interpretative function is an accurate source of law (Art. 52, 59 C.Com).

			
1.5. GENERAL PRINCIPLES

			General principles of law are unwritten sources of law that stem from legal rules and form the underlying basis of the legal system. They uphold a considerable usefulness for construing legislation and filling gaps. These principles are developed by the case law of the Court of Justice. Pursuant to civil law, in the absence of applicable legal provisions or customary rules, general principles of law shall be applicable (Art. 1 CC). Therefore, general principles of law are set up as subsidiary sources of the legal system and may be applied in the absence of legislation and custom.

			
1.6. JURISPRUDENCE AND DOCTRINE

			Despite the fact that Court decisions are not among the sources of law, pursuant to legal theory, and due to their value in defining the features of law, their general character and concepts, they hold a role of special value for the legal system. Therefore civil law entrusts the role of completing the legal system to the repeated opinions of the Supreme Courts when interpreting and applying the sources of law (Art. 1.6 CC). Court opinions should be comparable and be repeated in at least two decisions.

			The Organic Judiciary Act 8/2003 LOPJ created commercial courts, and granted them the responsibility of insolvency proceedings and other commercial matters, such as lawsuits relating to unfair competition, national or international transport, claims relating to the implementation of maritime law, collective actions provided for in the legislation on general conditions of contract and the protection of consumers and users, as well as other civil issues related to commercial issues.

			Alternative Dispute Resolution (ADR) encompasses a private system designed to solve controversial issues related to commercial relations outside the judicial system, characterized by being speedy, professional, neutral, impartial and confidential.

			The European Union launched the European Directive 2008/52/EC, of the European Parliament and the Council, of 21 May, on certain aspects of mediation in civil and commercial matters, to boost a trend towards the «extrajudicialization» of dispute resolution. The arbitration was given reception by the Spanish legal system in the Law 60/2003, of 23 December.

			
1.7. COMMUNITY AND INTERNATIONAL LAW

			The adherence by Spain to the European Community in 1986 implied the implementation in our system of the sources of European Union Law. These provisions are focused on significant issues related to commercial relations such as Company Law, Competition Law, Consumer Rights, or financial service regulation.

			The sources of European Union law are classified by three groups: a) Primary law, related to the Treaties establishing the European Union, that set out the distribution of competencies between the Union and the Member States and establishes the powers of European institutions, therefore determining the legal framework within which the EU institutions implement European policies; b) Secondary law, that groups together the legal instruments based on the Treaties that include «unilateral secondary law» (regulations, directives, decisions, opinions and recommendations as well as communications and recommendations, and white and green papers) and other conventions and agreements —international agreements, signed by the EU and a country or outside organization; agreements between Member States; and interinstitutional agreements, i.e. agreements between the EU institutions; c) Supplementary law, not provided for in the Treaties, that includes Court of Justice case-law, international law and general principles of law.

			International law encompasses as a main tool: a) conflicts rules, used by international private law for managing international activity and aligning differences between legislation and b) Uniform Law schemes that include an instrumental collection of rules, regulations, principles and legislation of a very wide range of charter, origin, extent and nature —Uncitral conventions, Unidroit Principles, uses and standard practices, Incoterms, European Principles on Contract Law, etc.— that conform to a new regulatory state governed by strengthened private autonomy and play a leading role in international uses and practices (new lex mercatoria).

		

	
		
			CHAPTER 2

			
BUSINESS AND BUSINESS PREMISES

			
							SUMMARY: 2.1. Business definition.—2.2. The business as a traded object. 2.2.1. Business acquisition and sale: Characteristics, elements and obligations of the parties. 2.2.2. Lease of a business. 2.2.3. Other dealings.

			

			
2.1. BUSINESS DEFINITION

			The business is of interest for commercial law because, in essence, the exploitation of it confers the status of commercial entrepreneur («Merchant» in the Commercial Code) on its owner; because the economic activity carried out by the entrepreneur through the business is subject to commercial law; because there are elements in the business that are regulated by Commercial Law (Leasing of premises, Trademarks, Tradenames, Patents ...); and because the business is a frequent object of traffic or legal dealings (it is sold, it is rented, it is mortgaged). In short, the company is a productive and dynamic patrimonial organization, hence the complexity of its concept in statutory provisions.

			The business (or enterprise) may be defined as an organized assemblage of capital and work intended for manufacturing or distributing goods or services to meet market demand.

			The enterprise involves the organization of goods as a whole, of a material and immaterial nature. This diverse set of goods is referred to as the «objective aspect of the business» —also known as «business»— in order to distinguish it from the subjective aspect of the company. The business lacks legal personality, since it is the entrepreneur who entitles the rights and obligations that arise around the business and therefore «the subjective aspect of the business».

			The main features of the business are: a) goods as a whole b) an organized set of components c) an organizational goal of obtaining economic profit.

			The concept refers, equally, to an activity and a functional organization. The business or enterprise actually results from the creative and managerial activity carried out by the entrepreneur, or in other words, the enterprise is an instrument through which the entrepreneur achieves his aims.

			The business also means a set of patrimony. In relation to this concept, which includes different elements, two general principles shall be referenced: «the principle of autonomy», meaning that patrimonial elements integrated into the establishment of the business do not lose their substantivity, nor do they suffer alteration or change in the legal regime of the commercial establishment; and «the principle of mutability», which means that the elements that make up the establishment can be separated from the establishment at the discretion of the entrepreneur — to be replaced, or not, by others, depending on the demands of the business.

			The patrimony of the business is compound and includes, among other elements, raw materials and products or merchandise. Merchandise is movable property, manufactured or not, which is subject to commercial traffic. Therefore, merchandise is both the goods that the entrepreneur buys to resell in the same state in which he has purchased them, and the moveable goods that the entrepreneur buys to manufacture or produce and resell in another form (Art. 325 CCom). The second category, transformed goods, are usually called products (Art. 136 LGCU). The contemplation of the functional destination, that is to say the final utility that the entrepreneur has given to that element, is essential to delimitate and qualify this element as patrimony of the business. Hence, the legal title that legitimizes the entrepreneur or company to integrate that good into the business patrimony, thus providing an opportunity to use it in a commercial, industrial or service activity, becomes less important. For this reason, elements in which property is owned by third parties, despite the fact that ownership is attributed to others, may also be part of the business when the entrepreneur can legitimately handle them, and has effectively integrated them into the organization of the establishment. Even di facto elements such as goodwill, for instance, can be enumerated, Goodwill is one of the main patrimonial intangible assets which stems from two aspects of business activity: one of these is the «client» and the other, the «expectations of future profit or benefit» that the business may obtain if it maintains a market position ahead of its competitors. The patrimonial value of goodwill arises at the moment of dealing the whole business as a traded object —in other words, when the organizational enterprise is sold in an onerous contract and hence the buyer is paying for this intangible element as part of the total patrimony received in exchange (Art. 39.4 CCom).

			The business’ activity is exercised from the «physical headquarters» or location open to the public, known as the business premise or establishment. When the same mercantile activity is carried out by an individual entrepreneur or a legal person through two or more establishments, one of them will be considered as the main establishment, the so-called «head office» (Art. 9 LSC), and all others will be considered as secondary establishments or branches.

			Business premises are classified into commercial establishments, industrial or manufacturing establishments and establishments of services.

			Commercial establishments or stores, are business premises where retail merchandise or items are sold to the public. They are given special description in CCom due to the special treatment needed in order to protect the legal certainty of the contractual relations conducted in those premises. Accordingly, the purchase of merchandise in stores or shops open to the public shall cause the rights of the owner to prescribe in favour of the purchaser with regard to the merchandise acquired. Hence, CCom defines the concept of this establishment in detail. The law presumes that a store is open to the public when the premises in which it is installed has been registered by the business person or those established by a non-registered businessperson, provided the store remains open for a period of eight consecutive days, or if announced by means of signs, samples or titles on the actual premises, or by flyers distributed among the public or advertising in local newspapers (Art. 85 CCom).

			Branches (sucursales) are defined as secondary establishments through which the individual entrepreneur or commercial company carries out the same activity —or at least part of it— as that exercised through the main establishment. For the RRM it is any secondary establishment endowed with permanent representation and a certain autonomy of management, through which the activities of the company are carried out, totally or partially (Art. 295 RRM).

			Subsidiaries (sociedad filial) are also distinguished from the branch. The subsidiary is a company dedicated to the same or different activity as another company. The latter control or holds all, or, at least, most of, the shares or participations in which the capital of the subsidiary company is divided. The subsidiary is a legal person. The concept of subsidiary belongs to the field of company law. An individual entrepreneur cannot have subsidiaries, although he can own all of the capital of one or more companies in the legal companies named «single member companies».

			
2.2. THE BUSINESS AS A TRADED OBJECT

			A business as a combination of capital and work designated to perform business activities is, in its entirety, a valuable object, which can be transferred inter vivos as a whole in contracts such as sale, lease, usufruct and mortgage, and mortis causa.

			Two theories explain the legal nature of enterprise as far as it is involved in or affected by an economic transaction: a) atomistic doctrines, by which each of the elements of the enterprise has to be negotiated separately in accordance with their nature, meaning the enterprise is composed of multiple independent elements lacking unity and b) the unitary theories approach, which places the enterprise in a new category of patrimonial wealth as a universality, where, from this standpoint, business is an autonomous subject in commerce. Nevertheless, it is not merely a juxtaposition of different elements of assets which could be included under the concept «business premises». It is more a «living organism», the «creation» of the entrepreneur and, from that perspective, an object to be traded.

			Despite the outlook of the atomistic doctrine, which does not admit its sale to be transferred as an enterprise per se, but only as a collection of objects and property rights, from the objective standpoint of the unitary doctrine, the enterprise, as a unity good, may be a traded object and therefore be subject to different deals.

			Nevertheless, it is a special contract because the object is an operable enterprise or capable of functioning. That is to say, it is a «living organism». Either it is conceived as a sole and integrated unit (unitary theory) or it is dismembered into its multiple various components (atomistic doctrine) including sales, hire, usufruct, pledge and mortgage contracts as well as mortis causa transactions, which appear not only to be possible agreements completely or partially involving an enterprise, but also transactions of substantial economic importance and legal interest.

			The mercantile doctrine has developed an eclectic position as applied to the concept of the enterprise for transactional purposes, combining the external appearance of unity and internal desegregated complexity. The contract is the entitled «transfer of an enterprise» in accordance with unitary theory, but for delivery purposes all the components are treated and transferred separately, as is the case with atomistic doctrine.

			Additionally, the owner of the business may transmit isolated elements to one or more people, as he deems appropriate (Art. 46.2 and 87.3 LM). The transmission of isolated elements may be due to the dynamics of business activity or may be a consequence of the change or improvement in facilities or other elements by replacing old ones with more modern ones. If the elements that are transmitted are sufficient in themselves for the acquirer to carry out business activity with them, it will be presumed that there has been a transmission of business, while, otherwise, it must be understood that there has been no transmission of the establishment, but of isolated elements of it (SSTS 01/23/1995).

			a) The transfer of the business —inter vivos— raises the following problems of enormous interest relative to the requirement to comply with special rules in order to transfer the contracts, transfer the credits and debts and the duty of refrain competition.

			i) Transfer of credits: when the creditor transfers his right of credit to another person there is a substitution of a creditor (Assignor) for another one (Assignee) with the same obligations. The assignment of credit is basically a means of making credit circulate.

			Accordingly, the assignee —as the new creditor— acquires the same position as the assignor —the original creditor—, and has the same rights and guarantees as the assignor of the credit (Art. 1.528 CC). In the assignment of credit, the debtor is not party to the assignment, which takes place between the creditors. Nevertheless, the debtor´s knowledge for the assignment is convenient for the new creditor because the debtor is liberated if he pays the first creditor before obtaining knowledge of the assignment (Art. 1.527 CC). Therefore, if the debtor is not notified of the assignment and he pays the original creditor, the new creditor can no longer claim against him by asking for payment. His claim can only be directed against the assignor of the credit, probably based on breach of contract or unjust enrichment.

			For the assignment to be possible the credit has to be subject to transfer. The original creditor is responsible for the existence and lawfulness of the credit at the moment of the assignment, unless it was sold as a doubtful claim, in which case he is not responsible for the existence and lawfulness thereof (Art. 1.529 CC). If the assignment was gratuitous, the assignor is not responsible even if the credit cannot be collected (interpreting ex Art. 638 CC).

			The assignor of the credit is responsible for the public insolvency of the debtor previous to the assignment. Otherwise, the assignor of the credit who acts in good faith is not responsible for the insolvency of the debtor, unless expressly agreed otherwise (Art. 1.530 CC). The assignor who acts in bad faith, knowing that the debtor is insolvent at the time of the assignment, is liable for all expenses and any expenses and damages therefrom.

			In the case of assignment of litigious credits, the debtor can extinguish the credit by paying the buyer of the credit the price he paid for it plus the court costs and interest from the day of payment (Art. 1.535 CC). This is foreseen in order to avoid speculation by the buying of credits at a very low price, thus profiting at the expense of the debtor.

			The debtor can oppose the new creditor, using all the exceptions with which he could have opposed the assignor. In the particular case of compensation, the law makes a difference depending on if the debtor has accepted the assignment or not. If he has, he cannot claim against the assignee for the compensation he could claim from the assignor. However, if he has not given consent to the assignment, he could oppose the compensation of the debts prior to the assignment. Is he does not know of the assignment he could oppose the compensation of all debts he had with the assignor until gaining knowledge of the assignment.

			A subrogation in the credit exists when a third party pays the creditors and turns himself into the new creditor, acquiring the guarantees of the credit (Art. 1.212 CC). This is different from the assignment of credits because the subrogation in the credit is unselfish and, as stated by the law, duly satisfies the interest of the person subrogated to recover what he has given to the first creditor.

			The transfer of commercial credits are regulated in the Code of Commerce and, accordingly, it is not necessary to acquire consent by the debtor and it is suffice to merely notify him of the transfer (Art. 347 C.Com).

			ii) Transfer of debts. Consists of replacing the original debtor with a new debtor, and accordingly the civil law may be applied without the former being aware of it, but not without the creditor’s consent (Art. 1.205 CC). Therefore the change of debtor can happen without the first debtor’s knowledge, but the agreement of the creditor is necessary for the original debtor to be liberated; that is, for the effective transmission of the debt. Without the consent of the creditor the original debtor is not substituted by the new debtor as far as the creditor is concerned. The agreement between debtors would only have effects within their internal relations, but the original debtor shall still be the one bound with the creditor. That is reasonable because the creditor is concerned about the solvency of the new debtor.

			If the new debtor becomes insolvent, once the creditor accepts the change of debtor, he can no longer claim against the first debtor for any performance due to the insolvency of the new one, unless the insolvency was public and prior to the transfer (Art. 1.206 CC).

			For the guarantees of the debt to subsist after the change of debtor, the agreement of those who constituted them is also necessary, given that, for the guarantors, the person of the debtor and his solvency are determinant things.

			iii) Transfer of contracts. The entrepreneur who transmits a company is normally part of a plurality of contracts stipulated with third parties. These contracts are born from the very activity of the company, and which are sometimes essential for its exploitation. For example, the lease of business premises or the supply of raw materials and the license of trademarks and patents.

			These contracts have to be transferred with the consent of not only the transferor and the transferee, but also the outside party involved. The transfer does not take place automatically, even with the consent of the counter parties involved in the dealing. The assignment of the contract implies the subrogation of a third party —the acquirer of the company— in the transferor’s contractual position —the transferor— and it cannot take place without the consent of the other contracting party, unless another factor is provided by law or can be deduced from the contract itself.

			Special rules are applied to labour relationships. The Law states, for example, that the transfer of labour contracts occurs automatically and, in accordance with the law, the transfer of workers subrogates the recipient in the rights and labour obligations of the transferor (Art. 44 Statute of the workers). Nevertheless, as a general rule, the consent of the third party to the contract will be required. The Law contemplates a special situation in the case of the lease of the premises where the company is installed since, in this case, there is no automatic subrogation of the acquirer, but the transferor is exempted from obtaining consent from the lessor (Art. 32 Law 29 / 1994, November 24, Urban Leases).

			iv) Duty of refrain competition.

			The transferor of the business is obligated to refrain from competition, in order not to destroy the organization and in order to transfer the client (Art. 1.258 CC and 57 CCom; STS 6/6/1988). However, this has its limits. It cannot be so wide that it prevents the transferor from any possibility of commercial action.

			Pursuant to STS 4006/2012, competition prohibition clauses are accessory clauses, in the sense that they are immanent to the contract and as such can be considered included in it, pursuant to Article 1.258 CC, although they are not expressly agreed as STS.

			Usually, when parties negotiate the transfer of the business they impose restrictions on competition and, if they are incorporated into contracts whose main purpose is not to restrict, prevent or distort competition, these clauses constitute accessory trade restrictions, more or less necessary or useful or convenient, and justified due to the fact that they serve the purpose pursued in a lawful contract (STS 899/2007, 102/2012). When contracts regulate relationships that involve the transmission of a business —and hence clients included with other elements— the impossibility of material delivery of these intangible elements imposes on the transferor the prohibition of developing conducts aimed at not diverting the client or interfering in the acquirer’s relationships during a fixed time and in the territory in which the transferor carried out his activity. It implies a temporary impossibility of competing. Even if they are not expressly agreed, they can be understood as enforceable under statuory provisions (Art. 1.258 CC, Art. 57 CCom).

			The transferor of the business is obligated to refrain from competition, so as not to destroy the organization in the process of being transferred. When contracts regulate the transmission of a business it is common to draft clauses that oblige the transferor to refrain from competition. The transferor is committed though this prescription to delivery of the intangible elements of the business such as clients which, due to their speculative nature, cannot not be transferred as other material elements. However, the content of this clause has its limits. It cannot be so wide that it prevents the transferor from any possibility of commercial action.

			Competition prohibition clauses are accessory clauses, in the sense that they are immanent to the contract and as such can be considered included in it, although they are not expressly agreed. Therefore, even if they are not expressly agreed, they can be understood as enforceable under statutory provisions (STS 4006/2012; Art. 1.258 CC, Art. 57 CCom).

			These restrictions on competition, could be incorporated into contracts whose main purpose are not to restrict, prevent or distort competition. Such clauses constitute accessory trade restrictions, more or less necessary or useful or convenient, and justified due to the fact they serve the purpose pursued in a lawful contract (STS 899/2007, 102/2012).

			b) The transfer of an enterprise mortis causa has to comply with the civil rules and, under commercial law, a properly entitled minor or incapacitated adult can only continue a business inherited from a deceased person via their guardians (Art. 5 C.Com).

			
2.2.1. BUSINESS ACQUISITION AND SALE: CHARACTERISTICS, ELEMENTS AND OBLIGATIONS OF THE PARTIES


			The business as the object of the contract has a special characteristic due such object is a «living organism», and therefore, to transfer the different elements, the seller and the buyer usually follow special proceedings and underwrite special obligations.

			a) Precontractual relations

			The sale of the business is usually preceded by negotiations between the parties. The parties of such previous dealings need to share and access private information. Therefore, whoever intends to buy necessarily assumes a duty of confidentiality and the information they receive must be kept secret. It is also possible to start negotiations with the pre-agreement of exclusivity, so that the one who wishes to sell is obliged not to negotiate with other interested parties until a certain time has lapsed. In practice, when negotiations between the parties have progressed adequately, due diligence begins. This expression refers to the investigation by one or several specialists in the different aspects of the operation of economic, financial and legal risks; the so-called contingencies. In these negotiations, the parties may sign a Letter of Intent or Memorandum of Understanding. As a general rule, these agreements are mere private documents in which the parties, with subsequent acceptance of the other in an independent document, express the will to negotiate and reach a contract of sale of the business and establish the object and rules of the negotiation, as well as other terms and conditions. It is an agreement of wills that generates the obligation to negotiate in good faith, in accordance with the pre-established rules in the agreement and within a certain time. In any case, it is common for these letters of intent to contain a clause that excludes the parties from necessarily engaging in the operation (SSTS 06/03/1998).

			b) Characteristics of the contract of sale

			The contract of sale is perfected through consent. The contract shall be perfected between buyer and seller and shall be binding for both of them since they agree on the thing which is the object of the contract and the price (Art. 1.450 CC).

			As a general rule, the commercial property sales contract is a consensual contract and it is not necessary to observe special forms (Arts. 1.258 CC and 51 CCom). In contracts of a pure obligatory nature, for the transfer of such ownership to exist, delivery has to take place («title+modus»). Pursuant to the theory of acquiring and transferring ownership and other real rights and factual relationships, these elements («title+modus») are necessary for the transfer: the contract («title»), which justifies the transfer, and the traditio or delivery («modus»).

			The title that operates the legal transmission of the business —contract of sale— is a unit and grants the rights of credit of the delivery of all elements included in the object of that contract, i.e. «the business». It is single sales contract and not a plurality of them. Hence, the seller and buyer sign a unique contract in order to transfer the property of the business that includes an inventory of assets which enumerates the different components. The seller does not have to sell the items of the establishment one by one to the buyer, given that the object of the sale is «the business» as such. It must start, then, from the unity of the title. The modus demands that the transmission of singular assets respect the pertinent specific rule (i.e. for movable assets, the transfer of the possession; for immovable assets tradictio takes place though the delivery of the keys to some premises —tradictio ficta—; for special properties —patents and trademark—, the transfer has to be made by means of a notarial public instrument and therefore recorded in a public deed —traditio instrumentalis—…).

			c) Elements of the contract of sale

			Pursuant to the general rules set in civil law, the contract has to fulfil the essential elements of the relation: consent (consentimiento) of the contractual parties, a definite object (objeto) as the subject matter of the contract and a consideration (causa) for the obligation established. For the consent to be valid, capacity to give consent is necessary (Art. 1.263 CC) and free consent (Art. 1.265CC). Consent given by mistake, violence or intimidation or duress is void and those circunstances are the so-called vices of consent (Art. 1.265 CC). The object is the matter dealt with in the contract, that refers to «things» in a broad sense —in this case, «the business» as a whole of elements. The consideration has to be understood as a need for the obligation assumed in the contract to be justified (Art. 1.274 CC), meaning either the cause of each party’s performance (remunerated or mere liberality) or socio-economic aim or function of the contract. This consideration has to exist and be certain (Art. 1.276 CC) avoiding the creation of appearance of contract (absolute or relative simulation) that drives the contract to nullity.

			With regard to the personal element, if both buyer and seller are individual entrepreneurs, this drives to the general legal capacity of the parties to proceed. If the establishment is joint property of the entrepreneur and his spouse, the sale will require the consent of both parties (Art. 1.375 CC), except when that establishment has been constituted or acquired with what was obtained by one of them in the exercise of the business activity (Art. 6 CCom). If the administration of community property has been attributed to only one of the spouses by Law or by court decision, the alienation of the commercial business will require judicial authorization (Art. 1.389 CC). If the establishment belongs to an emancipated or incapacitated minor, the alienation will require the concurrence of cause of necessity or utility and the authorization of the judge, with a hearing from the Public Prosecutor. If the establishment belongs to an emancipated minor, the alienation requires the consent of the parents, and in the absence of both, of the curator (Art. 323 CC).

			Additionally, the real elements are the object and the price (Art. 1.450 CC). The business as a set of different elements alludes to the objective element of the contract. Pursuant to the civil code, the object of a contract of sale has to meet certain requirements: existence (Art. 1.460.1 CC; Art. 1.261CC), lawfulness and determined or subject to determination. The business as object of this particular contract, includes a set of corporal things —whether movables or immovables—, credit rights, real rights and immaterial things such as industrial and intellectual property. It is usual to draft an inventory to enumerate the elements included but the parties are not obliged to do it and they could mention the obligation to transfer the essential elements instead and individually concretize them. The price is the sum of the money that the buyer gives to the seller in exchange for the thing sold. The price paid in a contract of sale has to fulfil certain requirements: it has to be real, not simulated, but does not have to be fair (Art. 1.293 CC). The price may be determined in the contract, be determinable or be in one part certain, and in another part, determinable (Arts. 1.447 to 1.449 CC). It is commonplace, when selling contracts of business, to agree a deferred price in order to provide the buyer with a guarantee in case of hidden liabilities.

			Finally, in relation to the formal element, if the general rules have to be applied to the contract of business sale, there is freedom of form to celebrate it (Art. 51 CCom). Nevertheless, if the business includes immovable goods, it has to be raised into public deed in order to have access to the Property Registry.

			d) The obligations of the parties in the contract of sale

			The main obligation of the buyer in the contract of sale is to pay the price established for the thing sold at the time and in the place established in the contract (Art. 1.445 and 1.500 CC). The parties usually defer the price and the date this condition will be included alongside the clause of «explicit termination» (condición resolutoria expresa o explicita) and «agreement for retention of title (pacto de reserve de dominio) which grants protection to the seller. The postponement entails granting a credit to the buyer and hence, in certain cases, the buyer pays interest for this reason (Art. 1.501 CC). However, the payment is usually deferred in order to offer the buyer the opportunity to suspend the payment of the forward price —perfected in the contract and delivered through the business— when the buyer is disturbed in his possession. The buyer has the obligation to receive the thing bought, and unless otherwise agreed by parties, the buyer shall pay for the expenses incurred after the sale (Art. 1.445 and 1.465 CC).

			The seller has two main obligations in the contract of sale: delivery of the thing (Art. 1.461 CC) and obligation of «warranty».

			Because, the business is a «living organism», in the case of sale of business, the seller has singular obligations in order to transfer the property of the whole business. As it is a special contract upon an operable enterprise, special obligations are set: a) the seller has to advise the buyer as to how the enterprise works (client treatment, patents proceedings, know how); b) the seller has a special liability that obliges him to refrain from competition regarding the buyer, to protect the handing over of the clients from the seller to the buyer (up supra explaned).

			The seller of an establishment is subject to the obligation to warranty in the case of eviction, and warranty in the case of hidden defects, whether the eviction or defects affect the whole or affect any of the essential elements for its normal exploitation. If the «Warranty in the case of eviction» (responsabilidad por evicción) applies, the seller is responsible towards the buyer if any third party with more right than the buyer claims the thing – i.e. the warranty of title or in the case of eviction —Arts. 1.474, 1.475 CC—. The «warranty for hidden vices or defects and warranty for hidden encumbrances» (responsabilidad por vicios o defectos ocultos y por cargas ocultas) applies if the thing sold has a defect that renders the thing improper for its use or disminishes the use in such a way that, had the buyer known about it, he would not have bought it or would have paid a lower price (Art. 1.484 CC). If this responsibility is applied, the buyer can opt between «terminating the contract of sale» (action redhibitoria), hence the parties shall have to give back the thing and the price for it, and shall be compensated for damages; or the action of «proportional reduction in the price» (action quanti minoris) obliges the buyer to receive the thing with the defect but the price to be paid for it will reduce in proportion to the value of the thing with the defect.

			
2.2.2. LEASE OF A BUSINESS


			By lease of a business, one of the parties undertakes to give to the other the enjoyment or use of a business for a specific time and at a certain price. The lessor undertakes to assign the use of the business, and the lessee is the person who acquires the use of the business which he undertakes to pay. The object of the contract is a whole enterprise.

			The lessor and the lessee underwrite rights and obligations. In accordance with the civil and commercial law, on the one hand, the lessor is obliged: a) To deliver to the lessee the business constituting the subject matter of the contract; b) To perform therein during the lease any repairs required to preserve it in a condition to serve for the use to which it has been destined; c) To maintain the lessee in the peaceful enjoyment of the lease for the whole term of the contract. (Art. 1.554 CC). On the other hand, the lessee is obliged: a) to pay the price of the lease in accordance with the agreed terms; b) To use the thing subject to the lease as an orderly entrepreneur, to use it in the agreed manner and, in the absence of agreement, the use which is inferred from the nature of the thing, subject to the lease according to local custom; c) To pay any expenses arising from the drawing up of the public deeds regarding the contract (Art. 1.555 CC).

			The law states the requirements of contract expiry: a) If the lease was entered into for a specific period, it shall expire on the date provided without the need for prior notice (Art. 1.565 CC); b) If no term should have been set for the lease, it shall be deemed to have been entered into from year to year where an annual lease has been set, from month to month where the lease is monthly, from day to day where it is daily (Art. 1.581 CC); c) The declaration opening the insolvency proceedings, alone, shall not affect the validity of the lease in the manner of a contract (Art. 61 L. Ins); d) The death of the lessee is not enough reason to affect the validity of the contract; e) The lessee must return the property, upon expiration of the lease, as he received it, save for anything which may have perished or may have been damaged through normal wear and tear or unavoidable occurrence (Art. 1.561CC).

			
2.2.3. OTHER DEALINGS


			The business can be the object of limited real rights though the contracts of usufruct, pledge and mortgage. The entrepreneur grants only partial power over the business to the other party.

			The usufruct is a real right of enjoyment which permits the broad right of use and enjoyment of the business, entitling the person holding it (usufructuary) to receive all fruits of the asset in usufruct. Usufruct is the right to enjoy another person´s property under the obligation to preserve its form and substance unless otherwise permitted by the owner of the thing upon the constitution of the right.

			The business can be object of the real right of guarantee. In other words, it can merge. This right grants the faculty to sell the business for the performance of an obligation. If the debtor —the entrepreneur— does not perform the obligation guaranteed, the creditor, who is the holder of the real right, can sell the thing to recover what was due to him.
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3.1. DEFINITION OF AN ENTREPRENEUR

			Mercantile Law governs the activity of the entrepreneur and the enterprise in its business, although commercial rules not offer a general definition of the concept of enterprise and nor the entrepreneur. The law refers literally to the merchant as the subject of its rules. The merchant is the person involved in a trade or in any commercial activity as a whole. If the merchant were the protagonist of commercial law that would mean excluding other activities from the scope of commercial law, and focusing exclusively on the commercial sector. Scholars developed «entrepreneur theory» in order to state that the narrowness of the old-fashioned term of Merchant used by the law (Art. 1 C.Com), might be substituted by the wider term of entrepreneur, which would include the more restrictive term of merchant. The concept of entrepreneur, from a legal point of view, is the natural or legal person that is entitled to the rights and subject to the obligations of the enterprise by law. The enterprise results from the creative and managerial activity carried out by the entrepreneur and has been previously described in the second chapter. The legal definition of entrepreneur has to be interpreted from the content of the Art. 1 C.Com, where three main features stand out —having the legal capacity, engaging in business, and doing so on an ongoing basis— and the fourth is missing –to act on his or her own behalf.

			There are fringe cases in the realm of the concept of entrepreneur; specifically, those who develop agricultural and artisan activities which produce hand-made goods and lack strict organizational structure, known as civil entrepreneurs, and professionals —i.e. lawyers, doctors— that do not need to adopt the business form, but are progressively doing so.

			Currently Mercantile Law is expanding to include all professional activities because, although professionals are not classified as entrepreneurs in the strict sense, they perform in the market, behave similarly to businessmen and adopt similar organizational structures to entrepreneurs. Accordingly, the stated purpose of the Law 14/2013 broadly announces that «entrepreneur» refers to persons, whether individuals or legal entities, who are going to develop or are in the process of developing productive economic activity. In Art. 3 the same law states that entrepreneurs are «those persons who, regardless of whether they are individual or legal enti-ties, develop a business or professional economic activity, under the terms provided for in this Law». The Unfair Competition Act, —Law 3/1991 of 10 January 1991— applies equal rule of liability for the entrepreneur and professionals, declaring both liable if they do not behave with the professional diligence required of them in their relations with consumers, especially if such behaviour causes a significant distortion of the economic behaviour of the average consumer or average member of the target group of the practice in question. Art. 4 of the Law 1/2007, of the General Consumer and User Protection Act defines as an entrepreneur for the purposes of the provisions of these regulations, any individual or associated entity, whether public or private, acting directly or through another person in their name or following their instructions, for a purpose related to their commercial or business activity, trade or profession.

			The consequences derived from being an entrepreneur are the acquisition of the «legal status» of entrepreneur, which implies certain obligations. The goal of these obligations is to protect any third parties dealing with the entrepreneur from the adverse results of business activity, thereby fuelling trustworthy relationships in the market. These obligations are: firstly, keeping accurate financial accounting in the interests of his own firm, as well as third parties involved with the organization and the state (Arts. 25 to 49 C.Com); secondly, registering relevant data in the Mercantile Registry. This can be a right or an obligation, depending on the activities that the trader is involved in (Arts. 16 to 24 C.Com). Insolvency law is applied to the entrepreneur but, since the unification into a common regime of concurso, —which must be applied to traders and non-traders, —currently in the Real Decreto Legislativo 1/2020— the importance of defining the concept of entrepreneur, as it differentiates from the civil person, has been dissipated. In accordance with the previous status, the regulations for insolvency were contemplated in separate rules —for the trader, bankruptcy (C.com.); for the non-trader, common insolvency proceedings (CC)— therefore, pursuant the personal or subjective condition of the debtor.

			
3.2. REQUIREMENTS TO BE AN ENTREPRENEUR

			As mentioned, the narrowness of the old-fashioned term of merchant used by the commercial code might be substituted by the term of entrepreneur in commercial law. As above mentioned, the legal definition of entrepreneur has to be interpreted from the content of the Art. 1 C.Com. Accordingly, for the purposes of this code, entrepreneurs are considered to be businesspersons who, having the legal capacity to engage in business, do so on a regular basis.

			Assuming the «civil capacity» (capacidad jurídica) requirement is fulfilled (Art. 4 ss. C.Com), an effective and regular practice of business activities is secondarily required in order to become a sole trader for the purposes of the Spanish C.Com. The law sets the legal presumption of regular exercise of commerce when the person intending to engage in business announces this by means of circulars, in the newspapers, on posters, signs displayed to the public, or by any other means, for an establishment that has any business transaction as the object thereof (Art. 3 C.Com). The law presumes a regular practice of commerce when the person attempting to be-come a sole trader advertises an establishment intended for running a commercial business to the public by any means. Hence, publicity is what determines legal presumption, not size or volume of the activity. Legal pro-vision refers, in this requirement, to the present meaning of a professional organization of business activity by combining efficient and orderly work and capital in order to provide goods and services to the market. That is, the proper activity of an entrepreneur that does his business on a regular basis.

			A third requirement, to act, moreover, on his/her own behalf, is not mentioned by law but shaped by case law, and must, therefore, be added to the legal definition of entrepreneur. This requirement is to conduct business on his/her own behalf, thereby preventing agents and factors from assuming responsibility when acting in the name of the entrepreneur. This is what makes it so important. Otherwise, agents or factors might also be deemed sole traders, even if acting on the principal’s behalf.

			
3.3. CLASSIFICATION OF ENTREPRENEURS

			Usually, entrepreneurs are classified according to different criteria.

			An entrepreneur may be a natural person or a legal person. The former is a human being who commercial law names as a sole trader. The latter is an artificial person based on a fictional construct, which the legal system uses to facilitate intervention in the traffic of a group of persons unified as a sole individual. Depending on the complexity of the organization, the legal person encompasses a range of more complex forms of business organi-zation, mainly divided into partnerships and corporations.

			Following the size criteria, the entrepreneur could be divided into big companies or small-medium companies.

			Finally, depending on the ownership of the organization, the enterprise can be organized into state owned or private, commercial companies.

			
3.4. CAPACITY

			As mentioned above, the entrepreneur is defined as any person who runs a business and is engaged in commercial relationships. Therefore, the entrepreneur possesses «civil capacity» (capacidad jurídica) to hold rights and obligations and «legal capacity» (capacidad de obrar) to enforce legal acts to acquire rights and to assume obligations. Nobody can be deprived of civil capacity, as this is an essential quality of the person and dignity thereof (Arts. 29,30 and 32 CC). The legal capacity or capacity to act for a natural person requires one to turn the legal age and have free disposal of assets (Art. 4 C.Com). The legal age begins upon turning eighteen (Art. 315 CC). A person with civil capacity but not enough legal capacity would need a representative to act on his behalf in order for his actions to have civil effects.

			Hence, an emancipated minor does not have the legal capacity required to become a sole trader since his/her power to dispose of goods is restricted. (Art. 323 CC). Pursuant to civil law, emancipation qualifies the mi-nor to govern his person and property as if he were of legal age, but until he comes of age the emancipated minor may not borrow money, encumber or dispose of immovable properties, engage in commercial or industrial undertakings or deal with objects of extraordinary value without his/her parents’ consent and in the absence of both, without his/her guardian’s consent.

			Commercial law establishes an apparent exception to the general rule and entitles minors and incapacitated adults to continue a business inherit-ed from a deceased person via their guardians (Art. 5 C.Com). The law states that emancipated minors under the age of eighteen years may continue the commerce previously conducted by their parents or predecessors by means of their guardians. Should the guardians lack legal capacity to engage in business or be subject to any incompatibility, they shall be obligated to appoint one or more agents who fulfil the legal requisites to stand in for them in the practice of business.

			Scholars concretize that the requirements «to be» an entrepreneur stems from the civil capacity, whereas the capacity «to act» as an entrepreneur and perform this activity is supported by the legal capacity. Hence, minors can «be» an entrepreneur because they enjoy civil capacity, despite the fact that they cannot «act» as an entrepreneur. Therefore, to develop this activity, minors needs representatives to administer them and validly execute their rights.

			
3.5. LIMITS TO THE EXERCISE OF ENTREPRENEURIAL ACTIVITY

			The Spanish constitution recognizes free enterprise (Art. 38) within the framework of a market economy. Nevertheless, there are limits that prevent the entrepreneur from engaging freely in business due to incompatibilities and prohibitions.

			The law discriminates between incapacity cases and those other cases in which, having the legal capacity, the entrepreneur is subject to incompatibilities or prohibitions. Nevertheless, prohibition and incapacity must be carefully distinguished. Whereas acts performed by a person declared unable to act as a sole trader are voidable in accordance with common civil rules, acts carried out by a person who, being legally capable to run a business, is subject to prohibitions or incompatibilities, are perfectly valid, albeit duly sanctioned by a competent authority.

			According to the nature of the protected underlying interest these are distinguished by their public or private nature and according to the scope of the prohibited activity are absolute or relative. Public Law prohibitions, absolute as well as relative (Arts. 13 and 14 C.Com, and special legislation), are provided according to each occupation or position —namely, judges and magistrates, certain governmental members and public administration authorities, and civil servants— in relation to activities connected to their departments’ responsibility. Private law absolute incompatibilities lost their leading legal case (Art. 14.4 C.Com: as a result of merger between notary public body and so-called agentes de cambio y bolsa), but relative prohibitions based on private interest are frequently provided for by law (i.e., intending to prevent certain persons from illicitly competing by reason of this position —namely, partners in a general partnership, factor acting on behalf of the principal, Arts. 136 and 137 C.Com, Art. 288 C.Com).

			A third restricting situation is the inability that arises from different causes to those triggering prohibition and incompatibility but with similar results in terms of temporarily banning the continuation of commercial activities. This may be declared in insolvency cases (Art. 455.2.2.º Insolvency Act L1/2020).

			
3.6. ENTREPRENEURIAL LIABILITY

			Civil law speaks of the unlimited liability of the debtor, declaring that he/she is liable for the performance of his/her obligations with all present and future property (Art. 1.911 CC), as well as the entrepreneur, sole trader or legal person, who assumes unlimited responsibility for his/her acts when carrying out the business.

			Legal persons are liable for the performance of their obligations with all present and future property, although liability for shareholders is different in partnership and in corporation. The partner in partnerships (General Partnership —sociedad colectiva— or Simple Limited Liability Partnership —sociedad comanditaria simple—) has unlimited liability alongside the partnership. The law states that all partners forming a General Partnership, whether or not they are its managers, shall be bound both personally and jointly and severally, with all their belongings, subject to the result of the operations performed in the name of and on behalf of the partership, under its signature and by a person authorized to use it (Art. 127 C.Com). This liability obliges the partner on a subsidiary basis. That is to say, the main obligation is between the partnership and the third party and therefore the partners are only obliged if the company cannot perform their obligation. This principle is shaped in the legal statement that declares that private assets of the general partners which were not included in the company assets when it was formed may not be seized to pay the obligations contracted by the latter, except after having attempted payment from the corporate assets (Art. 237 C.Com). Conversely, the shareholder and partners in capital companies have limited liability. The LSC confirms for Joint Stock Companies —sociedad anónima— that the shareholders shall not be held personally liable for company debt (Art. 1.3 LSC). In the same sense, for Limited Liability Companies —sociedad de responsabilidad limitada—, the same Law provides that all partners shall not be held personally liable for company debt (Art. 1.2 LSC). Conversely, in Limited Liability Partnerships by Shares (sociedad comanditaria por acciones), at least one of the members shall participate as general partner, and, therefore, in that condition shall be held personally liable for company debt (Art. 1.4 LSC).

			Only by court decision and applying the legal concept of lifting the corporate veil, can shareholders and partners of the capital companies (natural persons or legal person aswell) be held liable for the company debts and obligations alongside the legal person. This doctrine plays in a set of cases where the business is not conducted lawfully and the members of the company abuse the law, using the structure of the legal person as an umbrella in order to shield themselves from responsibility.

			As an exception, a natural person, entrepreneur or professional, achieves limited liability by means of charging certain assets to the development of an activity through the type of Entrepreneur with Limited Liability, thereby eluding the application with regard to the habitual residence of the unlimited liability provided for in Art. 1.911 CC. Chapter II of Law 14/2013, creates the new figure of the Limited Liability Entrepreneur, providing the definition and describing a particular limited regime of liability in relation to certain assets. The Law limits the scope of application of the rules to individuals and, fundamentally, those who are at the initial stage of entrepreneurial activity, and grants them the ability to limit the liability for debts arising from the exercise of their entrepreneurial or professional activity. The Law provides a special rule, which sets specific requirements in order to elude liability that benefit, in particular, his/her principal residence.

			The entrepreneur can be contractually responsible or non-contractually liable —tort liable— applying the general private rules set out in the Civil Code. In private law, liability is divided into contractual responsibility (Art. 1.101 CC) and extracontractual or tort liability (Art. 1.902 CC). Pursuant the contractual responsibility outlined in CC (Art. 1.101CC), the debtor is liable for delay, deceit or negligence in the performance of his obligation. The compensation for damages is a consequence of the non-performance of an obligation, no matter what kind of non-peformance has taken place, if it is attributable to the debtor (due delay or lacking diligence) (Art. 1.101 CC). Any kind of irregular debtor shall have to compensate the creditor if his breach of the obligation has caused damages. Liability does not arise for the debtor whose non performance cannot be attributed to his fault, in case that there were events that can not be foreseen or that, if foreseen, were inevitable.

			Tort liability plays to any person who, as a result of an action or omission, causes damage to another by his fault or negligence and because that, he/she shall be obliged to repair the damage caused (Art. 1.902 CC). The remedy awarded to the person who suffers damages is compensation with the aim of leaving him undamaged.

			The usual complexity of business activity leads the trader to require the help of other persons, agents or employees. Pursuant to civil law, the trad-er is liable not only as a result of one’s own actions or omissions but also of those of such persons to whom one is liable. The trader becomes responsible by civil law for damages caused by those employees in the performance of their duties. Pursuant to law, the owners or managers of an establishment or undertaking shall be liable for damages caused by their employees, in the service for which they are employed or in the performance of their duties (Art. 1.903.4 CC). For employer liability for damages caused by employees to exist, the following requirements have to be met: first, a relation of dependency between the employer and the person causing the damage; secondly, damage must have occurred while the employee was performing activities related to this job; thirdly, the person that causes the damage must have acted with fault. This liability is direct. Hence, employers can be sued directly by the victim, without first having to go against the material author of the damage.

			
3.7. LIABILITY FOR PRODUCERS AND SERVICES PROVIDERS

			Apart from a natural application of general liability rules, the trader’s activity involves certain liability scenarios that merit being dealt with. The increasing sophistication of business activity and more vigorous consumerism are triggering a growing tendency towards strict responsibility. Entrepreneurs will bear the risk arising from their profitable activity by assuming, in certain cases, strict liability —so called «objective liability»— which declares them responsible for any harm caused in the course of performance while carrying out their business. Rules dealing with liability for defective goods and services reveal this persistent movement towards considering profit-making business activity as inherently risky.
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