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			LESSON 1

			
THE LEGAL SYSTEM AND LAWS1


			
INTRODUCTION

			In this first lesson, we make initial contact with the Law and therefore begin by explaining the concept and importance of law as a system created by man to regulate human relations. Initial contact with the Law is always philosophical and, therefore, different questions arise: Why is society divided into landlords and tenants? Why do blue and white-collar workers live such different lives? Why is property subordinate to the common good? Why do citizens have to pay taxes? Why is it not possible to discriminate in the public sector, when the principle of freedom of choice exists in the private sector? How can citizens resolve their disputes in court?

			To answer these questions and find justification for choosing a specific way to organise society, there have been different theoretical approaches. Rousseau considered that the Law is the result of an agreement between human beings. Thomas Hobbes considered the Law to be a tool to prevent men from attacking each other like wolves and Marx claimed that there was no justification for private property and that all property should be common.

			This debate runs hand in hand with another on human dignity. Until Locke, dignity was identified with a person’s soul. However, certain humans were believed not to have a soul. In fact, Thomas Jefferson, one of the fathers of the American Constitution, actually owned slaves. Since Kant, human dignity has been identified with the ability to reason. However, not all human beings were equal and minors and women were considered as beings with a lower degree of reasoning. Dignity implies that all human beings are an end in themselves and cannot be used as a tool for the benefit of others.

			Today, the Law is considered as an instrument that is necessary to regulate society, an instrument that builds a system in which private property is accepted as a tool that contributes to the interests of society, a society based on the principle of democracy in a liberal and welfare state, with the aim of improving it. Society is made up of human beings, all of which are endowed with the same level of dignity and equal rights. Race, age and social status are irrelevant. The Law is now even beginning to consider our fellow travellers —animals—. Do animals have rights? Can animals be subjects of law? Are pets part of the family? New questions are emerging in a new society. This is evidence of the fact that the Law is alive, just as society is alive. In fact, for the law to be a useful tool, it must adapt to the needs of society which, by nature, is constantly changing.

			In this lesson, we study the concept of law and its classification. We focus especially on a part of private law called civil law, i.e., the area of law that regulates relations between citizens. We also focus on legal rules. Legal rules are the cells of law. Therefore, it is very important to know how the law is formed and how it functions, in order to begin studying this subject. The Law is comprised of legal rules that are generally created, in the case of Spain, by the National Parliament (and sometimes by a Regional Parliament or the Parliament of the European Union, depending on the matter).

			Finally, we look at how these legal rules operate. In fact, it is important to know when they come into force and when they are repealed. Another important issue is the application of legal rules. The courts are under an obligation to resolve all the disputes presented to them. At times, legal rules are not sufficient, because society moves faster than the law. In such cases, a possible option is to apply an existing legal rule by analogy to a different but similar situation that is governed by the rule. It is also important to consider cases in which a person breaches a legal rule. This may be a direct or indirect breach, as in the case of the so-called abuse of law. Both cases have consequences.

			
I. CONCEPT OF LAW AND LEGAL RULES

			The first question to be asked is: Why should I study Law? The following are some introductory ideas to answer the question: the Law is an instrument that ensures the organisation of a community. It is a system of legal rules that are created to regulate human relations.

			The Law is fundamentally a set of rules or standards that has been established to prevent or solve the problems in the society for which they are intended. For this reason, the law does not make sense outside society, but in so far as it is of use to society.

			For example, the rules governing motor vehicle traffic are intended to organise traffic in order to facilitate the mobility of persons and goods and to prevent and avoid problems that may arise (thus avoiding road accidents).

			Legal rules are basically found in the law and some of our most important laws are: the Spanish Constitution, the Civil Code, the Criminal Code, the Commercial Code, the Consumer and User Protection Law, the Workers’ Statute, etc. The set of all the laws governing society at any given time in Spain constitutes Spanish law.

			A legal rule or legal norm is a mandate addressed to a plurality of persons and may be imposed in a forced or coercive manner upon those to whom it is addressed.

			According to this concept, the characteristics of any legal rule can easily be inferred: it is an imperative, general and coercive mandate.

			1. Imperative: A legal rule is an imperative mandate, i.e., one that must be observed by everyone to whom it is addressed, as it is not a simple suggestion nor advice.

			Our Constitution expresses this imperative very clearly in article 9.1: «All citizens and public authorities are subject to the Constitution and the entire legal system». The consequence of this idea is the rule that «ignorance of the law does not excuse its compliance» (art. 6.1 of the Civil Code; hereinafter, CC), which means that the rule must be obeyed even if those to whom it is addressed are unaware of it.

			Nevertheless, citizens must have a real possibility of being aware of the legal rules and, therefore, their imperative nature must be governed by the principle of publication: legal rules cannot be secret but must be published so that all citizens are aware of them and can therefore conduct themselves accordingly.

			2. General: Legal rules are general, because they are addressed to a plurality of people and not to a specific person or situation.

			3. Coercive: Legal rules are coercive, because if they are not obeyed voluntarily, they can be imposed by the State in a forced or coercive way.

			In addition, legal rules are often not fixed and immutable over time, but frequently change. These changes are necessary for legal rules to adapt to changes in society and remain useful. A recent and extreme example has been the need to quickly adopt legal rules to address the serious health, social and economic consequences of COVID-19 since the declaration of the state of alarm in Spain in March 2020. Indeed, universities have had to adopt new rules to regulate the teaching and assessment of students in these circumstances.

			In short, legal rules are «a product of the time and of the place where they are to be applied», as they are aimed at a specific society and at a specific time.

			Finally, it is important to note that the legal rules that comprise the law are not isolated from one another, but form part of a whole that seeks to be harmonious and complete. This is why the law is referred to as a system of rules or a legal system. However, this should not prevent us from recognising the contradictions that sometimes exist between legal rules and the existence of loopholes, i.e., cases or problems in society that are not regulated by any particular rule and require a legal solution. This sometimes occurs because the law tends to lag behind the evolution of society and, on other occasions, because society is more complex in terms of the different cases that can arise to the legal rules regulating them.

			
II. STRUCTURE AND TYPES OF LEGAL RULES

			
1. Structure of legal rules


			Legal rules are structured into two parts or elements: the factual situation and the legal consequences.

			The factual situation is the reality to which the rule is addressed, in other words, the information that allows us to determine the cases subject to the rule.

			A legal consequence is what the rule commands or orders the subject to do.

			For example, when article 17.1 CC states that children born to Spanish parents are Spanish, the factual situation of this rule would be comprised of two elements: firstly, the birth of a child and, secondly, the fact that at least one of the parents is Spanish. The legal consequence established in the rule would be that the child is considered Spanish from birth (Spanish origin).

			
2. Types of legal rules


			Although there are many ways of classifying legal rules, we will now focus on only two classifications that are absolutely essential when applying the rules.

			A. Mandatory and non-mandatory rules

			The imperative nature of legal rules, which is a characteristic of all legal norms, should not be confused with the concept of «imperative or mandatory rules». An imperative rule is one that orders something to be done (mandate), however, depending on how it is ordered, the rule will be either imperative or dispositive.

			Mandatory rules (or mandatory laws) are those that contain an order that must be observed, without the possibility of the two or more persons to whom it is addressed reaching an agreement to exclude its application.

			For example, when article 42 CC states that «a promise of marriage shall not entail an obligation to enter into the marriage nor to perform any act required in the event it does not take place», it is clearly a mandatory rule.

			Mandatory rules seek to protect the freedom of individuals, for example, to enter into marriage without being compelled to do so, due to a prior promise.

			The main consequence of an agreement or contract in breach of a mandatory rule is that it is deemed as null and void (as if it did not exist), which is referred to as the absolute nullity of a contract or agreement. Nullity is a penalty established by law for the breach of a legal rule.

			This general consequence is established in our Civil Code in article 6.3: «all acts in breach of mandatory and prohibitive legal rules shall be null and void, unless they establish a different effect in the event they are breached». To clarify, «acts» must understood as agreements or contracts, whereas «prohibitive» rules are a type of mandatory rule (that prohibits something). Apart from absolute nullity, the law may provide for other penalties when an agreement breaches a mandatory rule: financial penalties, deprivation of rights (e.g., a person is deprived of an illegally obtained subsidy) or even criminal punishment.

			Non-mandatory rules (in Spanish normas dispositivas) are those that allow the persons subject to the rule to agree to exclude them. In this case, what has been agreed applies and not what is specified in the rule. However, in the absence of an agreement, the rule will apply directly, as if it were mandatory.

			For example, article 7.4 of the 2017 Decree regulating tourist lodging in Andalusia states that «the person or entity operating the property shall deliver it to the user at the time they have freely agreed. In the absence of an agreement on the time of delivery or at the end of the period agreed, the right to occupy the dwelling shall commence at 4pm on the first day of the contracted period and end at 12 noon on the last day of said period». It is clear that this is a dispositive rule for the owner and user of this type of lodging.

			How do I know if a rule is mandatory or non-mandatory? It is obvious that if the rule uses expressions such as «unless otherwise agreed» or similar, it will be non-mandatory. On the other hand, if the rule itself states that any agreement that breaches it will be null and void, it is clearly mandatory. However, in most cases, the rules do not contain such clear terms, nor are there fixed criteria that allow us to determine whether they are imperative or dispositive. In this case, the answer will depend on the subject matter of the rule and the interests that it seeks to protect.

			B. General and special rules

			This classification makes sense only when the same subject or problem is regulated by two different rules or two different laws. In this case, the question that arises is which rule applies in preference?

			For example, articles 1.902 et seq of the Civil Code regulate cases in which a person causes damage to another by negligence, establishing the obligation of the person causing the damage to repair it, provided a series of conditions are met. The article does not refer to specific or determined cases, but to any case in which one person causes damage to another. On the other hand, we have a law that regulates damages resulting from traffic accidents, in other words, damages caused in a specific or concrete case: the circulation of motor vehicles. This is therefore a special law that applies in preference to the rules of the Civil Code in relation to damages caused by motor vehicles.

			In these cases, the special law takes preference over the general law by virtue of the principle of speciality. However, it should be emphasised that when a special rule does not apply, the general rule applies by default.

			
III. LEGAL RULES AS THE MAIN SOURCE OF LAW

			
1. Sources of Law


			The word «source» refers to «origin» and to identify the sources of a law is as much as determining its origin, which could have multiple meanings. Therefore, at this point we will focus on two specific meanings of the expression «sources of law»:

			1. As a synonym for subjects with the power or authority to create legal rules (normative power) or laws (legislative power). These are the sources of law in the material sense. Therefore, from this perspective, in order to determine the source of a law, we have to answer the following question: Who creates legal rules?

			In our country, the creation of laws corresponds basically to the legislative power (the National Parliament and the Parliaments of the Autonomous Communities). In certain cases, legal rules are created by the executive power (National Government and the Governments of the Autonomous Communities). In any case, the judicial power (Courts of Justice) does not have regulatory power.

			2. As a synonym for the way in which this regulatory power is externalised or specifically applied. This would be the answer to the question: How is normative power externalised or materialised? This would be the formal source of law.

			The formal sources of law are: the rules of law, custom and the general principles of law (art. 1.1 Civil Code)

			For example, in Andalusia we currently have Law 13/2011 of 23 December 2011 on Tourism in Andalusia. It was passed on that date by the Andalusian Parliament. In this case, the Andalusian Parliament would be the material source of the law (the legislative power that approved it), whereas Law 13/2011 would be the formal source (containing the rules or regulations that govern the tourism industry in Andalusia).

			In today’s society, the main (formal) source of the law are obviously the legal rules and custom has very little practical relevance, which is why we will focus on the law and later on the general principles of law, making a final reference to case law.

			
2. The law. Classes of laws and hierarchy


			In Spanish law, the 1978 Constitution (SC) is the highest set of rules or hierarchical law in the entire legal system (the Supreme Law). Therefore, no other law of any kind can override it, which is why the Constitution is said to be the «law of laws». It was approved by the Cortes Generales (Congress and Senate) on 31 October 1978, ratified by the Spanish people in a referendum held on 6 December, published in the BOE on 29 December 1978 and finally came into force on the same day.

			Not all legal rules or laws have the same rank or hierarchy and there are higher-ranking and lower-ranking rules. Obviously, a lower-ranking rule cannot contradict what is established by a higher-ranking rule. In short, a rule that contradicts a higher-ranking rule is invalid (art. 1.2 CC). This is guaranteed by the so-called principle of legal hierarchy.

			The Constitution is the summit of this hierarchical system. Below it are all the other laws or regulations with the status of law, among which the following should be highlighted:

			1.º Leyes Orgánicas (Special type of Spanish law) and ordinary laws. The distinction between leyes orgánicas and ordinary laws is established in the SC. However, there is no hierarchy between them, as the distinction is based on the subject matter of each type of law (principle of jurisdiction). Specific and determined matters must be regulated by a Ley Orgánica and others by an ordinary law.

			Leyes orgánicas are passed exclusively by the National Parliament, whereas ordinary laws may be passed by both the National or Regional Parliaments, depending on which is responsible for the specific subject matter in question and without there being any hierarchy between them. Leyes Orgánicas are reserved for regulating specific matters such as the fundamental rights of the individual or the statutes of autonomy of the Spanish Autonomous Communities. They require an absolute majority. Ordinary laws, on the other hand, only require a simple majority.

			For example, the promotion and organisation of tourism is a matter which currently falls within the exclusive jurisdiction of the Autonomous Communities (for this reason, the laws regulating tourism are regional laws). However, the State also has powers that have a significant impact on tourism. For example, the rules that regulate travel package contracts and the use of timesharing for tourism purposes are national laws that come from other European Union laws.

			2.º Decree-laws and Legislative Decrees. Decree-laws are legal rules with the force and rank of law that are passed by the Government in cases of extraordinary and urgent need, i.e. when the situation is urgent and there is not enough time to wait for Parliament to pass a law. However, certain matters cannot be approved by Decree-law, such as those reserved for a Ley orgánica. If a Decree-Law is passed by the National Government, it is called a Royal Decree-law, whereas if it is passed by the Government of an Autonomous Community, it is simply called a Decree-law.

			Legislative decrees are also legal rules with the force and status of a law passed by the Government. In this case, the Government receives express authorisation (delegation) from Parliament to approve the status of a law (called a Legislative Decree) under the terms determined by the delegation. However, this form of legislation is only possible in cases provided for in the Spanish Constitution; hereinafter, SC.

			Finally, there are the rules of lower hierarchy than laws. These are simply the so-called Regulations, through which the provisions of the laws are developed in a more detailed and thorough manner. They may have various forms and names: Royal Decree, Decree, Order, Municipal Ordinances, etc.

			3.º International Treaties and Community Law. International Treaties between the Kingdom of Spain and other States or international organisations, after their publication in Spain, form part of Spanish Law.

			Furthermore, Spain forms part of the EU or European Union (formerly the European Community) and, therefore, the so-called Community law is applied in Spain. The main rules of secondary Community law are European Regulations (in Spanish Reglamentos) and European Directives.

			
3. Custom. Consuetudinary Law


			Custom («costumbre») is the second source of law after the «law». Article 1.2 CC states that «Custom shall only apply in the absence of applicable statutes, provided it is not contrary to public morals or policy and is proven».

			Customs are non-written laws that do not originate from the State, but from society. Custom requires the existence of continuous practice by a particular group in society.

			There are several types of customs:

			Secundum legem: customs that interpret a legal or customary rule in accordance with the law. This type of custom is not a source of law, as it repeats what is already established by law. According to the principle of hierarchy, custom can only be a source of law applied by a Court to resolve a dispute when there is no law regulating the matter.

			Contra legem: custom that is against the law. This type of custom is excluded by article 1 of the Civil Code, because custom can never contradict a law. Contra legem is therefore not a source of law.

			Extra legem: refers to customs that regulate situations for which there is no applicable law. Therefore, this type of custom is a source of law and can be applied by a Court if it is proven or accepted by the parties to the dispute.

			Legal uses are a type of custom that apply to a certain professional sector: They are regulated by the Civil Code. Article 1.3 of the Civil Code states that: «Legal uses that are not limited to the interpretation of a declaration of will, shall be considered as custom». And article 1.258 of the Civil Code adds that: «Contracts are concluded by mere consent and subsequently oblige the parties not only to comply with the matters expressly agreed therein, but also with all the consequences that, according to their nature, are applicable in good faith, legal uses and the law».

			
4. General principles of law


			General principles of law are the basic or fundamental ideas that are present in our law. There is no list in any legal text of our general principles of law, but many of them are found in the Constitution.

			General principles of law are, for example, those set out as superior values of our law in article 1.1 SC, when it states that: «Spain is constituted as a social and democratic State governed by the rule of law, which upholds freedom, justice, equality and political pluralism as superior values of its legal system». These are also the so-called «constitutional principles» of article 9(3) SC: «The Constitution guarantees the principle of legality, the hierarchy of laws, the publicity of the law, the non-retroactivity of provisions that are not favourable or restrictive of individual rights, legal certainty, responsibility and the prohibition of arbitrary action by the public authorities».

			Article 10 SC also sets out as general principles of law: personal dignity, the inviolable rights associated and the freedom to develop one’s own personality. It is also commonly considered that the fundamental rights and public freedoms set out in articles 15 to 29 SC are general principles of law.

			However, they are also found in other laws. For example, article 2 of the Organic Law on the Legal Protection of Minors of 1996 contains the so-called general principle of the best interests of the child (in Spanish interés superior del menor), which establishes that the interests of minors (whatever is best for them) takes precedence over the interests of any other person. Thus, in the event of a conflict between a minor and an adult, what is in the best interests of the minor will prevail over those of the adult, even if they are his/her own parents. This can be clearly seen, for example, in legal proceedings for separation or divorce when there are minor children involved. In the court’s opinion, what is best for the child will prevail over what the parents have decided.

			With this understanding of the general principles of law, it is important to note that article 1.4 CC states that «the general principles of law shall apply in the absence of a law or custom» which, as we have seen, are the fundamental ideas of our law. It is clear that if a general principle is consecrated in the SC it applies, as part of the Constitution, with preference over any other law or custom. It is also clear that if it is consecrated in a law, it applies as such and prevails over custom.

			Finally, the important work or role of general principles of law as a mechanism for filling gaps (absence of law or custom in solving a particular social problem) should be recognised. One of these mechanisms is analogy, which will be studied later and the other the general principles of law.

			
5. The value of case law in our legal system


			In a broad sense, the term case law (jurisprudence) is often used to refer to all the judgments issued by the Courts of Justice. What value do court judgments have in our legal system? It is obvious that a judgment issued by a court to resolve a dispute or lawsuit between two opposing parties is binding for the parties. However, apart from that, in our legal system, the courts do not have the power to create law through their judgments; they apply the law, but do not create it and this is why case law is not a source of law.

			But it is also important for the different judges and courts to apply the law in a consistent and similar way. For reasons of legal certainty, there must be no major differences or disagreements between judges and courts in identical cases and this task of consistency in the interpretation and application of the law is largely performed by our Supreme Court.

			For this reason, the term case law has a stricter meaning that refers to the special importance that the judgments of the Supreme Court have in our legal system. The Supreme Court creates case law by interpreting and applying legal rules when it resolves the same issue or problem in the same way or in the same sense in two or more judgements. When this happens, it is said that there is case law doctrine or repeated doctrine of the Supreme Court on that specific matter and this has a special legal value, even though it is not a source of law.

			This function of consistency in the application of the law by the Supreme Court is set out in article 1.6 CC: «Case law shall complement the legal system with the doctrine that is established repeatedly by the Supreme Court in interpreting and applying the law, custom and the general principles of law».

			In 2000, the Law on Civil Procedure introduced the possibility for the Court to create precedents when passing judgement for the unification of the doctrine of provincial courts. This is an important tool that the Spanish Supreme Court is using to guide the case law of the lower courts.

			
IV. EFFECTIVENESS AND APPLICATION OF LEGAL RULES

			The main rules on the effectiveness and application of the law to be studied here are contained in the Preliminary Title of the Civil Code (arts. 1 to 7).

			
1. Effectiveness of legal rules


			For a legal rule to exist as such and be applied (effective), it is necessary to take certain rules into account:

			1.º The start of the validity of the rule: Entry into force (in Spanish, entrada en vigor). In order for a rule to be applied, it must have entered into force or be in force. The validity of the rule is the moment from which it can be applied. For this to happen, several events must have taken place:

			a) The rule has been approved. Approval corresponds to those who have legislative power (power to create law). For example, the National Parliament or the Parliaments of the Autonomous Communities (CCAA) have legislative power in our country.

			b) The rule has been published. This is the so-called principle of publication of legal rules. This principle means that the rule or law must have been published in the applicable official gazette. Only in this way can there be a guarantee that all citizens to whom it is addressed have a real possibility of being aware of the law and the regulations it contains. The laws of the European Union are published in the OJEU (Official Journal of the European Union), those of the State in the BOE, the laws of the Autonomous Communities in the corresponding official gazettes of each Community (for example, the BOJA in Andalusia) and the rules of the Local Councils in the official gazette of each province.

			c) The rule has come or entered into force. The law itself will establish this moment when it is published.

			For example, it is very common for the law itself to state: «This law shall come into force on the day following its publication in the Official State Gazette».

			It is also possible that the law will say nothing about its entry into force, in which case the rule is that it enters into force twenty days after its complete publication (in the corresponding official gazette): article 2.1 CC.

			In certain cases, a longer period of time is established between publication and entry into force, so that, during this period of time, the recipients of the rule can become aware of it and adapt to its requirements.

			2.º End of the validity of a legal rule: Repeal or Derogation. Laws that are in force for an indefinite period of time (i.e. have not been approved with temporary validity) cease to be valid by repeal or derogation.

			Therefore, a law is said to be repealed when it ceases to be in force, i.e. no longer forms part of the law in force. This may happen because a subsequent law expressly states so (express repeal) or because the subsequent law is incompatible with the previous one (tacit repeal). Article 2.2 CC clearly states that: «Laws are only repealed by subsequent laws. Repeal shall cover the scope expressly established and extend to any provision in the new law on the same subject matter that is incompatible».

			In other words, legislative power can pass laws and amend or repeal those that already exist or are in force. In fact, it is common for laws to include one or more repealing provisions in which particular articles or repealed laws are specifically mentioned. On other occasions, the repealing provisions indicates in a generic way that all legal rules that are contrary to the provisions of the law are repealed. Naturally, for a law to repeal another, it must have the same or a higher status than the repealed law.

			For example, the aforementioned Law 13/2011 of 23 December on Tourism in Andalusia expressly repealed Law 12/1999 of 15 December on Tourism in Andalusia, which was the previous law. On other occasions, the new law does not completely repeal the previous law, but only certain articles.

			3.º Backdating of rules. A rule cannot be applied before it enters into force, but once it is in force, it can establish that it applies to situations prior to the time it entered into force.

			An example would be the following: let us imagine that the Government approves financial aid for new graduates in Tourism that have incorporated a tourism company since its entry into force in September 2018 and establishes that that all graduates of tourism that have created a similar company since 1 January 2018 may also apply for such aid. In this case, it would seem that the rule has backdating effects to 1 January 2018.

			Another example was the passing of the law abolishing slavery, which applied not only to children born to slaves after its entry into force, but also to those born earlier.

			However, the law will not have backdated or retrospective effects unless it expressly states otherwise (as specified in art. 2.3 CC), with no backdating being the general rule. Furthermore, certain types of rules can never be backdated: rules that sanction, those that are not favourable and those that are restrictive of individual rights, as established in article 9(3) SC.

			In addition to the effectiveness of a legal rule over time, it also has territorial effectiveness, i.e. Spanish legal rules are, in general, applied in Spanish territory. We must also take into account the territorial organisation of Spain in Autonomous Communities (with legislative power), provinces and municipalities. The legal rules approved by these entities apply in their respective territorial areas and State rules apply throughout Spanish territory.

			
2. Application of legal rules


			The application of the law involves the task of individually applying legal rules to specific cases that occur in society. It means moving from the abstract and general mandate of the legal rule to the reality of a specific case. It must therefore be determined whether the specific case fits or falls within the factual situation of the legal rule and its legal consequences can be applied accordingly. The application of rules necessarily involves a process of selecting rules and projecting them to specific cases in society.

			Although implementation is often identified with judges and courts of law, it should be recalled that the law also applies when a citizen simply acts according to the rules. For example, the simple purchase of a plane ticket and its use involves the application of a large number of legal rules. Judicial enforcement is therefore only a small part of legal system, the vast majority of which is implemented by individuals, whether or not they are experts in the field, outside court (extra-judicial enforcement). However, the special practical relevance of judicial enforcement of the law must be recognised, as discussed below.

			Moreover, the process of applying the rules to social reality necessarily requires their interpretation. Interpretation consists in the investigation and determining of the true meaning of the rule, its sense or reason for being.

			The wording of the rule may be interpreted in different ways. Therefore, the results achieved through interpretation can be very different, depending on who performs the task. This interpreting activity must therefore be subject to certain controls to avoid bias on the part of the interpreter. This control is carried out by legislators as those that establish the legal rules or criteria for interpretation.

			One of these legal criteria is established in article 5.1 of the Ley Orgánica governing the Judiciary. The article states that the Judges and Courts shall interpret and apply the law and regulations according to the provisions and principles of the Constitution, in accordance with the interpretation resulting from the resolutions issued by the Constitutional Court. In addition, article 3.1 of the Civil Code establishes general criteria for interpretation. It specifically states that «laws shall be interpreted according to their own meaning, in relation to their context, historical and legislative background and the social reality of the time in which they are to be applied». It also adds that when interpreting laws, their «sense and purpose» must be taken into account.

			Finally, when dealing with the application of the law, we must consider analogy and equity.

			Analogy. Analogy is one of the procedures devised by the law to deal with the problem of legal and regulatory gaps. In other words, to deal with cases or problems in society that are not regulated by any particular rule, but for which the law, as a legal system or order, must provide a solution. In this sense, article 1.7 of the Civil Code states that judges and courts of law have an inexcusable duty to resolve all cases and matters brought before them, pursuant to the law in force. It adds that neither judges nor courts can refuse to do so on grounds that there is a gap in the law. There may be gaps in the law or in the rules, but there cannot be gaps in the legal system, as it must be understood as an entire system that must provide an answer to all social problems with legal implications.

			Analogy consists in determining whether the law regulates a case that is very similar to the non-regulated one. In this case, the existing rule is applied to the other similar case not governed by a particular rule. When this takes place, it is said that the rule is applied by analogy to the similar case, thus filling the regulatory gap. For this reason, analogy is said to be a technique for the integration of the legal system, to fill in gaps and legal loopholes.

			Article 4.1 CC refers to analogy in these terms: «Rules shall be applied by analogy when they do not provide for a specific case, but rather regulate a similar case, when both cases have an identifiable legal basis».

			The analogical application of rules requires great care, because it basically involves applying a rule to a case that is not covered or foreseen by it. This justifies certain limits on the analogical application of rules. In fact, criminal law or exceptional rules cannot be applied by analogy.

			An example of the analogical application of a rule would be: the case of separation or divorce of a married couple with several under-age children. Article 96 of the Civil Code would apply, which provides for two scenarios when deciding which spouse has the right to continue living in the family home in the absence of agreement: the first is when all the children remain in the sole custody of one of the parents. In this case, article 96 states that this parent shall automatically be entitled to continue living in the home with the children. The second scenario is when some children remain in the company (exclusive custody) of one of the parents and others remain with the other, in which case the rule says that it is up to the judge to decide who has the right to continue residing in the home, based on the circumstances of the case.

			But what rule applies when shared custody is established and there is no exclusive custody for either parent? This case is not regulated in article 96 of the CC and the courts have been applying the solution provided in said article by analogy, in the event some children remain with one parent and some with the other, in which the judge decides how the home is to be shared between the parents and the children, taking into account the specific circumstances of the case and the interests of the children and their parents.

			Equity. Equity is the search for justice in a specific case when applying the law. Judges and courts are bound by the law and cannot fail to apply it, however unjust it may appear. Nevertheless, they may take into account the circumstances of the case, so that the solution is as fair or equitable as possible. In this case, equity is linked to the interpretation and application of the rules, as the room to manoeuvre available to the applier of the law to choose the possible interpretation that allows a fair solution. It implies a mitigation or weighing up of the possibilities, taking into account the circumstances of the specific case.

			However, as mentioned above, judges cannot deviate from the solutions established in the law and, therefore, their decisions cannot be based exclusively on equity, except when expressly permitted by law (art. 3.2 CC). Otherwise, the application of the law could be arbitrary, as it would depend on what each judge or court considered to be fair in each specific case, resulting in greater legal uncertainty.

			
V. INFRINGEMENT OF LEGAL RULES

			An infringement of a legal rule occurs when there is non-compliance of whatever kind. Legal rules must be observed and this is established by their imperative nature. The first consequence of the breach of a legal rule is therefore that the law has means or mechanisms to ensure it is enforced in a coercive manner (coercion).

			The consequence of non-compliance with the rules is a sanction, which can vary greatly, depending on the rule that has been breached. Some sanctions are simply intended to reaffirm the effectiveness of the rule breached, others are intended to punish the breaching person and others to apply the rule by force, etc.

			There can also be a variety of ways to breach the rules. Sometimes people’s imagination to break the law appears to have no limits. However, at this point we will distinguish between direct infringement of the rules and indirect infringement or abuse.

			Direct infringement consists simply in the breaching of a rule in an obvious manner; in other words, the rule establishes a mandate that is directly broken.

			Sometimes, failure to comply with a rule takes place in a more subtle, refined or disguised manner. In this case, the person that breaches it relies on the wording of a rule that is apparently applicable, to achieve a result that is prohibited or contrary to another rule, which is the one that is breached. This mechanism, used to avoid the application of a mandatory rule, is considered fraudulent as it circumvents the law and in Spanish is called Fraude de Ley (Abuse of Law).

			The first rule is called hedging, as it serves to cover up non-compliance, whereas the second is called the defrauded rule.

			An example: the bylaws of a football team prohibit the resale (not the donation or gift) of tickets for matches. It also states that a member who breaches the prohibition will have the ticket confiscated and be expelled as a member. One of the members puts an advertisement on the Internet that says: «Blue BIC pen for sale for a total price of 300 euros. With the purchase of the pen, a free ticket for the Barcelona-Madrid match in Round 10 of La Liga included». Would this be an attempt to abuse the law?

			And what happens if the abuse of law is discovered? The Civil Code (art. 6.4) is very clear on this point: the rule attempted to be avoided shall apply. In the above example, the member would be subject to the sanctions provided for in the football club’s bylaws.

			
CASES

			Book of Cases: Modern Family Law Through an Analysis of Eighty Landmark Decisions by José Manuel de Torres Perea, Aranzadi, 2020.

			— Case law doctrine: Application of article 1.6 CC: Case 3.III.1.2.

			— General Principles of Law: Best interests of the child in cases of same gender adoption: Case 1.I.4.Ccrt Decision.paragraph 7.

			— Equality. Discrimination of Gypsies / Roma ethnic: 1.V.1.1.

			— Custom as a source of Law. Customary Law: Case 1.I.4.

			— Non-backdating of effects of the constitutional rules that revoke the discrimination between legitimate and illegitimate children in successions: Case 5.I.1.1

			— Interpretation: Social reality: Interpretation of the word «spouse»: Case 4.I.3.1.

			— Analogy. Analogia legis and analogia iuris: Case 4.I.1.1. Application of rules of marriage to cohabiting couples: Case 1.IV.1.Note. Case 4.I.1.1.

			
				
					1 By Antonio Gálvez Criado.
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