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			UNIT 1

			
ADMINISTRATIVE LAW AS A SET OF RULES

			
1. OVERVIEW OF ADMINISTRATIVE LAW

			
A) INTRODUCTION TO ADMINISTRATIVE LAW


			This book deals with Administrative Law. However, before giving a definition, we should think about how Administrative Law is present in our everyday lives. Let us look at some examples of regulations and rules that affect our day-to-day lives. First, think about the classes that you take every day. Higher education is a public service that is delivered by Administration and governed by Administrative Law. The same is true for secondary education. The public health system is another example of a public service delivered by Administration. The food you eat every day is subject to regulations made by Administration. These regulations set out standards that food must meet in order to be considered healthy and safe to eat by citizens. The mobile phone you use is also subject to such regulations. When you are granted a scholarship, Administrative Law is involved in this process. Administrative Law is everywhere. It affects car licensing, dog registration, building permits, sewerage, water, roads, in fact, nearly everything you can think of can be affected by Administrative Law.

			The scale and complexity of public action have accelerated in recent years. Government has taken responsibility for large areas of social regulation and public action, which means that it possesses an enormous capacity to affect people’s lives. Many decisions are made by public bodies every day, affecting individuals in very different ways.

			Therefore, we can say that Administrative Law is the Law that governs administrative actions and acts of government decision-makers. It is also concerned with the right to appeal administrative decisions, which gives rise to administrative review. The connecting thread that runs through Administrative Law is Administration. Administrative Law is a set of rules that governs Administration. Examples of administrative decisions could be the decision of a board to accept or reject an application from a graduate to be registered as a doctor, the decision to grant, revoke or refuse a car license, a decision by a minister not to grant an immigration visa.

			Administrative Law ensures that government decision-makers are accountable for their decisions. This means that decision-makers make decisions according to Law.

			
B) DEFINITION OF PUBLIC ADMINISTRATION


			So the first thing for us to do is to give a definition of Administration. What is administration and what is it for? To understand this idea, we need to consider the Spanish Constitution, as it is the Superior Law in the Spanish legal system. To understand what administration is and how many administrative structures there are in Spain, we have to look at the Spanish Constitution. According to the Constitution, there are three levels of Government in Spain: central government, autonomous government, and local government. The Constitution confers power on them so that they can act for the public good.

			As a consequence, Spain is divided into several levels of territorial entities. This is a system of multi-layered governance.

			— On the first level there is a central government: the state government.

			— On the second level there are 17 regions or autonomous governments, plus two autonomous cities.

			— On the third level there are local governments.

			Each one of them is conferred with power. There are three kinds of power or there are three different branches of power: the legislative, the executive and the judiciary. Each one of them has a different legal capacity.

			From a different point of view, and also according to the Constitution, public power is divided among different institutions.

			— The legislature is responsible for making Law. It has the Law-making power or legislative power.

			— The executive is conferred with the power of implementing the Law. If we want to understand what Administration is, we have to look at the executive branch of government, which holds the executive power. The executive sets the policies needed to implement legislation. The executive branch is divided into the executive itself and the Administration. The former makes policies. The Administration is in charge of implementing these policies. In order to do this, the Administration performs different functions. Administrative functions imply powers and duties of government and therefore, as well as power, there is duty. For example, public bodies are under an obligation to provide citizens with public services.

			— The judiciary has been conferred with judicial power.

			In the past, Spain was a highly centralized state. Legislative and executive powers were concentrated in the central government. Spain is now a devolved state, so power is no longer so heavily concentrated in the central government. Rather, it is shared by different levels of governments. There has been a shift from a system in which power was concentrated in central government to one in which power is shared by a number of different levels of government.

			If we combine the levels of government with the different kinds of power, we reach the following conclusion:

			— Central government is divided into three branches of power, so there are three different structures or institutions: the executive, the legislature and the judiciary. The executive branch of state government is responsible for enforcing and implementing the Law. The executive is divided into:

			• The executive government, made up of the head of the executive and cabinet ministers.

			• The administration, which is made up of any other members of the executive under cabinet ministers. It also includes civil servants who work under ministers.

			— Autonomous governments are also divided into the executive and the legislature.

			— And Local authorities, which are conferred with just one kind of power, which is executive power.

			
2. THE ROLE OF ADMINISTRATIVE LAW

			
A) OVERVIEW


			Administrative Law seeks to protect the rights and interests of individuals and corporations. In this sense, there is an enormous volume of detailed rules and regulations that govern the performance of public functions. Such rules and regulations are continuously generated by public bodies and public agencies themselves in order to implement their policy objectives.

			Administration is subject to Public Law, and specifically to Administrative Law. It is also bound by constitutional norms and values. The aforementioned leads to a first approach to the definition of Administrative Law as the Law that governs activities and actions of the Administration. The term Administrative Law is used to refer to the Law governing the organization and activities of Administration. In this sense, administrative Law concerns:

			— The powers of public authorities.

			— Their duties.

			— The rules that must apply in order to administer and implement policy.

			— The decision-making processes they adopt.

			Rather than just detailing the legal mechanisms of challenging government decisions, Administrative Law also concerns the rules governing the powers, duties and organization of public bodies and how such bodies are to undertake their functions (for example, their decision-making processes). In the broader sense, Administrative Law is also to be found in the reality of governmental practices –how the rules are applied and how decisions are reached by public authorities.

			Administrative Law also preserves individual rights and promotes the public good. In this sense, Administrative Law is often broken down into the Laws governing discrete areas of administration, spanning the entire range of functions that the modern administrative state performs. This is because the Law governing Public Administration is often specific to governmental activities that attempt to achieve particular public goals. There are several bodies of Law that regulate the several and contrasting spheres, within which Public Administration is conducted. Administrative Law, in this sense, is also subject to constant change as policy goals alter and as government seeks to enhance the effectiveness of public bodies.

			
B) ADMINISTRATIVE LAW AND CONTROL OF GOVERNMENTAL POWER


			There are different approaches to Administrative Law. One of them embraces a conception of the state in which Administrative Law’s main role is to limit governmental power and subject it to judicial control. From this perspective, public Law is the area of Law which concerns challenges to the decisions made by public authorities. In this sense, Administrative Law is the Law relating to the control of governmental powers. It does much to determine the balance of power between the State and the citizen. From this point of view, we will be considering the mechanisms through which individuals may challenge governmental decisions in forthcoming units. The term Administrative Law is often used to describe the legal remedies that individuals may pursue in order to challenge public decisions. If the government acts unlawfully, the citizen has effective legal remedies. Remedies are mechanisms supplied by the Law for quashing or forbidding unlawful acts. Remedies are intended to correct administrative illegalities. Some of these remedies entail awarding damages or enforcing the performance of public duties. In this sense, Administrative Law is the Law relating to the control of governmental power.

			When the legality of a governmental action exceeds or is inconsistent with the Law, this action can be challenged. The exercise of a statutory power is subject to administrative and judicial review. Therefore, the exercise of a power is reviewable by the courts. However, the exercise of certain powers are exempt from review on the grounds of their contents because of their nature. Prerogative powers such as those relating to the making of treaties, the defense of the realm, the prerogative of mercy, the granting of honors and the appointment of ministers, as well as others, are not subject to judicial review because their nature and subject matter are such as not to be amenable to the judicial process on the grounds of their contents.

			Emphasis is placed on the role of the courts in securing good Administration. Judicial review is an important aspect of Administrative Law, although it is by no means the only available mechanism for challenging government decisions. In Spain, there is a separate system of administrative courts, which deal exclusively with administrative cases. There is a division of jurisdictions between civil, criminal and administrative courts.

			In later units, we will examine other ways in which such challenges can be made. Disputes about how Laws are applied are bound to arise between individual citizens and government. Judicial review, is largely concerned with enabling individuals to hold government to account by going to an independent third party. This party assesses whether or not the individual’s case is valid and, if so, seeks to provide some sort of remedy.

			
3. DISTINCTION BETWEEN PUBLIC LAW AND PRIVATE LAW

			The study of Law distinguishes between public Law and private Law. Public Law relates to the state and is concerned with laws that govern processes in local, regional and national governments, and conflicts between the individual and the state in different areas. It is concerned with the governing of the state and with the relationships between the state and citizens.

			Public Law governs how public bodies exercise power. This field of Law applies to public bodies when they exercise their public functions. It governs the official functions of central, regional and local government. Private Law is concerned with the relationships between individuals, or between individuals and legal entities or corporations, and includes family Law, contract Law and property Law. Relations between private individuals are regulated by other types of Law, including criminal Law, the Law of tort and the Law of contract. Civil Law concerns relationships between private persons, their rights and their duties. It is also concerned with conduct, which may give rise to a claim by a legal person for compensation. However, each field of Law tends to overlap with a number of others.

			Another point of view from which a legal system can be considered is one according to which the study of Law distinguishes between substantive Law and procedural Law. The former creates, defines and regulates rights, liabilities and duties in all areas of the Law. This contrasts with procedural Law, which defines the procedure by which a Law is to be enforced.

			
4. THE LEGAL STATUS OF ADMINISTRATION

			
A) THE CONSTITUTIONAL STATUS OF ADMINISTRATION


			Administration is subject to Public Law and, therefore, bound by constitutional norms and values:

			1) The division of power and the system of checks and balances. It is important to divide power so that no individual or group of people holds the majority of power. The Constitution divides government into three branches, which are further divided into different structures. In this way, power is balanced; no one branch holds too much power and each branch holds checks and balances over the others.

			2) The rule of Law is often cited as being one of the fundamental doctrines or principles of the Constitution. It means that no one is above the Law and everyone is subject to the Law.

			3) Principle of legality. All governmental functions have their source in the Constitution or in the statute (primary legislation). The government has a wide range of powers. However, no action of the administration (no policy, no decision, rules or regulations made by the government, no administrative practice or procedure) which exceeds or is inconsistent with statute, has legal validity. Any such actions are therefore dependant on this principle. If decision-makers fail to follow the Law properly, their decisions, actions or failure to act will be illegal.
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