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			INTRODUCTION

			The Spanish Insolvency Law, Handbook, Practical Cases and Tests is the result of several years of experience teaching the mercantile subject, Insolvency Law, in bilingual degree courses at Pablo de Olavide University in Seville, and pretends to solve the problem students may find when they face the subject for the first time in their degree or double degree and there is a lack of resources and materials in English to prepare in a proper way the subject.

			The book has no other target than helping students to understand the Insolvency Act and the main institutions of Spanish Insolvency Law and, on this purpose, its content is simple, scheming each article or group of articles, and limited to explain the main sections and aspects of the insolvency proceedings, trying to develop and make clear the basic concepts of Insolvency Law in order to approximate the student as much as possible to the subject.

			It has been also included practical cases and questions about each of them, and several test questions, we think may be useful for a better understanding and a deep study of the Spanish Insolvency Act.

			The book may also be useful to all kind of non-Spanish researchers and practitioners in their first approach to Spanish Insolvency Law, and to legal firms which use to work with non-resident clients in the English language.

			We have respected the vocabulary and translation carried out by the Spanish Ministry of Justice in the official translation of the Act 22/2003, dated 9th July on Insolvency, which is available in http://www.mjusticia.gob.es/cs/Satellite/Portal/es/servicios-ciudadano/documentacion-publicaciones/publicaciones/traducciones-derecho-espanol, and in order to make it easier for the students and the readers we have included also a brief glossary of terms at the end of the book.

			Finally, I would like to thank my editor Tecnos for giving me the opportunity to publish this book, and also for its continuous bet for handbooks law texts in English for our university students.

			I would also like to thank my colleagues at Grupo Puma’s Legal Department, who help me daily in our legal tasks, and to my family, who have patiently suffered the hours I have dedicated to this text.

			Islantilla Beach, 16th June 2018

		

	
		
			CHAPTER 1

			PRE-INSOLVENCY PROCEEDINGS

			The Act 22/2003, dated 9th July, on Insolvency establishes several alternatives for the debtor in order to avoid the insolvency proceedings and reach an agreement with the creditors.

			These alternatives can be classified in the following way:

			— Art. 5 bis or pre-insolvency proceedings period (which is studied in chapter three). This article rules an alternative to the petition for a declaration opening the insolvency proceedings. The debtor may notify the Court clerk the initiation of negotiation to reach a refinancing agreement or to obtain adhesions to an advance proposal, and the above mentioned article establishes the time and effects of such notification.

			— Out of court payment agreement (arts. 231-242 bis LC).

			— Refinancing agreements (art. 71 bis and Additional Disposition 4 LC).

			Out of court payment agreements (arts. 231-242 LC)

			— This alternative is only applicable to:

			• Insolvent natural person debtor as long as an initial estimation of liabilities does not exceed 5 million euros.

			• Insolvent legal entities having sufficient assets to pay the expenses inherent in the agreement and, in the case of initiation an insolvency proceeding, it would not be complex.

			— The debtor shall apply for the appointment of an insolvency mediator to the commercial register, and once the register or the notary (in case of natural person debtors) checks the fulfillment of the request, they appoint the insolvency mediator.

			— The debtor may continue with its activities while the out of court payment agreement procedure is running.

			— But the debtor shall abstain from performing acts of administration or disposal not related to its normal activity.

			— In the ten days following the acceptance of office, the mediator shall summon the debtor and the creditors to have a meeting in order to reach the agreement. The creditors are allowed to present alternative proposals or medication proposals.

			— The insolvency mediator shall send the creditors, at least twenty calendar days prior to the meeting, a proposed out of payment agreement on claims pending payments on the date the petition. The proposal may contain the following measures:

			• A moratorium not exceeding ten years.

			• Write-downs.

			• Assignment of assets or rights to the creditors in payment o all or part of their claims.

			• Conversion of debt into shares or stakes the debtor company.

			• Conversion of debt to a participation loan for a term not exceeding ten years.

			— Creditor’s majority may decide not to continue with the negotiation, and in that case the insolvency mediator shall apply for a declaration opening the insolvency proceedings. Otherwise, the creditor’s meeting shall take place and, in order to consider the agreement accepted, it shall require the majorities specified in the law.

			— If the agreement is accepted claims shall be offset, remitted or extinguished as agreed, but if there is a breach of the agreement the insolvency practitioner must initiate the insolvency proceedings.

			Refinancing agreements (art. 71.1 y DA 4.ª LC)

			— The debtor is always free to negotiate refinancing agreements with creditors before goes into an insolvency proceeding. The Insolvency law gives an special protection to some kind of this refinancing agreement, and do not let the revocation of these agreements, even if the debtor finally goes into an insolvency proceeding.

			— Specifically art. 71 bis, n.º 1, establishes that, if an insolvency proceeding is finally opened, refinancing agreements may not be revoked when:

			a) By virtue thereof, a significant extension of the credit available or the amendment or extinction of its obligation, either by extension of their term of expiry, or the establishment of others contracted to substitute these are secured, as long as these respond to a feasibility plan that permits continuity of the professional or business activity in the short and medium term.

			b) Prior to the declaration opening the insolvency proceedings:

			i. Where an agreement has been signed by creditors whose claims represent at least 60 per cent of the debtor’s liabilities.

			ii. Certification by the accounts auditor of the debtor (or the one appointed by the Commercial Register) has been used regarding the sufficiency of the liabilities established to adopt the agreement.

			iii. The agreement has been formalized in public deed.

			— On the other hand, Additional Disposition 4 LC rules another kind of refinancing agreements: those which fulfilling all the conditions establishes in art. 71 bis n.º 1, and being signed by creditors who represent at least 51 per cent of the financial liabilities:

			• These agreements:

			– It may be judicially homologated (the petition to homologate the agreement can be formulated by the debtor or by any creditor who has signed the refinancing agreement). The judicial homologation gives the agreement a more intense «strength» because its content (write-downs, moratorium, or any other proposal agreed) is extended to creditors, even in the case they have not signed the agreement, for the part of the claim that does not exceed the in rem value, with the effects stated in the law.

			– It may not be revoked in case of insolvency proceedings.

		

	
		
			CHAPTER 2

			SECTIONS OF THE INSOLVENCY PROCEEDINGS

			The insolvency proceedings is regulated under Act 22/2003, dated 9th July, on Insolvency (here in after «The Insolvency Act»).

			The insolvency proceedings are divided into several sections with the following contents (art. 183 LC):

			First section

			— The declaration opening the insolvency proceedings.

			— The preservation measures.

			— The final resolution of the common phase.

			— The conclusion and the reopening of the insolvency proceedings.

			Second section

			— The administration of the insolvency.

			— Appointment of the insolvency practitioners.

			— Determination of their faculties and exercise.

			— Providing accounts.

			— Liability of the insolvency practitioners.

			Third section

			— Determination of the aggregate assets.

			— The authorization to dispose of assets and rights included on the aggregate assets.

			— The execution of the reintegration and reduction actions.

			— The debts of the aggregate assets.

			Fourth section

			— Recognition, grading and ranking of claims and credits.

			— Payment to creditors.

			Fifth section

			— Includes all matters related to the composition and winding up, including early composition and early winding-up.

			Sixth section

			— Includes matters related to the classification of the insolvency and its effects.

			Brief scheme of insolvency proceedings
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			CHAPTER 3

			THE DECLARATION ON INSOLVENCY

			— Two legal premises are needed for the declaration on insolvency:

			• The subjective premise, related to the debtor. Any debtor can be part on an insolvency proceeding. No matter if it is a natural person or a legal person (art. 1 LC).

			• The objective premise: debtor’s insolvency (art. 1 LC).

			— To both legal premises, we should add the formal premise: A declaration opening the insolvency proceedings (art. 2 LC).

			The subjective premise (art. 1 LC)

			— «A declaration opening the insolvency proceedings shall be appropriate with regard to any debtor, whether natural or legal person»:

			• 2 requests → Being a person (legal capacity) and being a debtor.

			• It is not necessary to be a businessman or an entrepreneur.

			• Any legal person can be part on an insolvency proceeding.

			— «Insolvency proceedings may be opened with respect to an inheritance provided it has not been accepted unconditionally»:

			• If the inheritance is accepted unconditionally → The heirs will be on the insolvency proceedings.

			• If the debtor (natural person) dies → The insolvency proceedings can continue as the inheritance’s insolvency proceedings.

			— Insolvency proceedings may not be opened with respect to entities that form the territorial organization of the state, public bodies and other public law entities.

			The objective premise (art. 2 LC)

			— Insolvency of a common debtor occurs when «a debtor who cannot duly fulfill the obligations he may be required to» (art. 2.2 LC). It is not just to not fulfill a single obligation, the law is referred to as «duly fulfill the obligations».

			— The state of insolvency may be current or imminent (Imminent is when the debtor is forseeing he may not duly and punctually fulfill his obligations at some point in the near future) (art. 2.3 LC).

			— The Insolvency Act requires the proof of the insolvency, it is not valid only a statement.

			— Problems with the imminent insolvency. ¿How can we prove it? ICAC’s Resolution 31st may 1993 lists a number of facts that can create a doubt in the auditor’s opinion about the capacity of the company to continue its activity:

			• Adverse financial results.

			• Negative cash-flow over several years.

			• Loss of licenses or permits.

			• Loss of clients in a significant way.

			• Loss of patents.

			• Existing long-term contracts which are not profitable.

			• Significant contingencies in the auditor’s report.

			Legitimacy (art. 3 LC)

			— The debtor, any of his creditors and the insolvency mediator are entitled to petition for insolvency proceedings to be opened.

			— Notwithstanding creditors who have acquired claims by inter vivos act by a singular title, after maturity thereof, within the six months prior to lodging the petition shall not be legitimated.

			— Shareholders, partners, members or parties who are personally liable for the debtor’s debts under the laws in force shall also be entitled to petition for a declaration opening the insolvency proceedings of a legal person.

			— Creditors of a deceased debtor, his heirs, and the executor of the aggregate assets may petition for a declaration opening the insolvency proceedings of an inheritance not accepted unconditionally. The petition made by an heir shall take effects of acceptance of the inheritance with the benefit of the inventory.

			Duty and term to petition the insolvency (art. 5 LC)

			— A debtor shall petition for a declaration opening the insolvency proceedings within two months following the date of having known or should have known his state of insolvency.

			— It shall be presumed the debtor knew his state of insolvency when any of the facts may act as the basis for a petition of a compulsory insolvency pursuant to art. 2.4 LC which states:

			«If the petition for a declaration opening the insolvency proceedings is submitted by a creditor, it must be based on a title by virtue whereof enforcement or collection proceedings have been dispatched without the seizure discovering sufficient free assets for the payment thereof, or when any of the following situations concur:

			1. General suspension of the current payment of the debtor’s obligations.

			2. The existence of seizures for foreclosures pending with an overall effect on the debtor’s aggregate assets.

			3. Unlawful removal or hasty or ruinous liquidation of his assets by the debtor.

			4. Generalized breach of obligations of any of the following classes: those of payment of the requisite tax obligations during the three months prior to applying for insolvency; those of payment of Social Security contributions, and other joint collection items during the same period; those of payment of salaries and compensations and other remunerations arising from relevant employment relations of the last three monthly payments.»

			Notification of negotiation and effects thereof (art. 5 bis LC)
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			— A notification may be made at any time prior to expiry the two months term.

			— The Court Clerk shall order publication on the Public Insolvency Register of the resolution that records the notification lodged by the debtor.

			— The debtor specifically has to request notification of the negotiation to be confidential, in these cases the order to publish the statement of the resolution shall not be issued.

			— From the presentation of the communication, no judicial or extrajudicial foreclosures may be performed on assets or rights that may be necessary to continue the professional or corporate activity of the debtor until one of the following circumstances occur:

			• Formalization of a refinancing agreement foreseen in article 71 bis 1 LC.

			• An order is handed down admitting the application for judicial homologation of the refinancing agreement to consideration.

			• An extrajudicial agreement of payment is adopted.

			• The necessary number of adhesions have been obtained to admit an early composition proposal to process.

			• Or, the insolvency proceedings are declared open.

			— The only credits not affected by this paralyzation are public credits (social security, taxes, etc.).

			Petition by the debtor (art.6 LC)

			— The debtor shall state whether his state of insolvency is present or whether it is imminent:

			— The petition shall be accompanied by the following documents:

			• Special power of attorney.

			• A report stating activities performed in the last three years.

			• An inventory of assets and rights stating the nature, the place, the register identification data, and the charges that affect these assets.

			• List of creditors by an alphabetical order stating the identity and the amount and maturity of their respective claims.

			• The staff (of workers).

			• Special and additional documentation if the debtor is legally bound to keep accounts (see art. 6.3 LC).

			Petition by the creditors and others parties legitimated (art. 7 LC)

			— The creditor instigating a declaration opening the insolvency proceedings shall state in the petition the title or fact on which the petition is based pursuant to article 2.4, as well as the origin, nature, amount, dates of acquisition, maturity and present status of the claim, to which he shall attach documentation as evidence.

			— The other parties legitimated must state in their petition the capacity in which they are acting accompanied by the document that evidences their legitimacy or proposing the evidence to accredit it.

			Jurisdiction and competence (Section 1, arts. 8 to 12 LC)

			— The Commercial Courts are competent to hear and decide on insolvency.

			— The commercial court’s jurisdiction is exclusive and excludes others in the following domains:

			• Civil actions (see arts. 8 and 9 LC).

			• Labour actions.

			• All enforcement on properties, goods and rights.

			• All preservation measures that affect the debtor’s aggregate assets.

			• Legal actions directed at claiming company debts against partners who are liable subordinately for the claims of the company subject to insolvency proceedings.

			• Legal actions directed at claiming civil liability against the company directors or liquidators.

			— The competence to declare and deal with the insolvency lies with the Commercial Court in whose territory the debtor has the centre of «his main interest» (art. 10 LC).

			— If the debtor has his domicile and such domicile does not coincide with the centre of his main interests, the Commercial Court in whose territory the domicile is located shall also be competent, at the petitioner’s creditor choice.

			— The centre of main interests shall be understood as the place where the debtor usually performs the management of those interests, in a form recognizable by third parties.

			On deciding on the petition (Section 2, arts. 13 to 20)

			— Once the Commercial Court has received the petition for insolvency, on the same day, or if not possible, the following working day, the Court shall examine the petition to declare:

			• The insolvency proceedings open.

			• Or if the documentation is subject to procedural or material defect, it will grant the petitioner a term of five days to justify or correct it.

			On the declaration of insolvency proceedings (Section 3, arts. 21 to 24 LC)

			— The order declaring the opening of the insolvency proceeding shall contain the following statements: (see art. 21 LC):

			• The compulsory or voluntary nature of the insolvency.

			• The effects on the rights of management and disposal of the debtor with regard to his aggregate assets.

			• The appointment and faculties of the insolvency practitioners.

			• When it is appropriate the preservation measures the Court considers necessary to assure the integrity of the aggregate assets.

			• A calling to the creditors to lodge with the insolvency practitioners their claims.

			• The publicity that is has to be given to the declaration of opening the insolvency proceedings.

			Voluntary and compulsory insolvency (art. 22 LC)

			— «The insolvency proceedings shall be considered voluntary when the first of the petitions submitted was that by the debtor himself. In the other cases, the insolvency shall be considered compulsory».

			— The petition by the debtor made within the term of article 5 bis shall be understood to have been submitted when the communication that was foreseen in that article 5 bis was made.

		

	
		
			CHAPTER 4

			ENTITIES ON INSOLVENCY PROCEEDINGS

			— According to the Insolvency Act, there are four entities which take part in the insolvency proceedings:

			• The Commercial Court (The judge and the Court Clerk).

			• The insolvency practitioner.

			– The delegate assistant.

			• The creditor’s meeting.

			• The public prosecutor.

			4.1. THE COMMERCIAL COURT

			— The competence to declare and deal with the insolvency lies with the Commercial Court in whose territory the debtor has the centre of his main interest (art. 10 LC).

			— If the debtor has his domicile and such domicile does not coincide with the centre of his main interests, the Commercial Court in whose territory the domicile is located shall also be competent, at the petitioner’s creditor choice.

			— The centre of main interests shall be understood as the place where the debtor usually performs the management of those interests, in a form recognizable by third parties.

			— If petitions to declare insolvency have been submitted before two or more competent courts, preference shall be granted to the one where the first petition is lodged.

			4.2. THE INSOLVENCY PRACTITIONER

			— The difficulty of the insolvency proceedings and all the parties’s interests around it determines that the role of the Commercial Court is not enough to deal with the procedure.

			— So together with the Judge, the Court Clerk and, eventually, the Public Prosecutor, there must be in every insolvency proceedings a special entity: The Insolvency Practitioner.

			— Once the insolvency proceedings are declared open the Court shall order the formation of Section Two.

			What is related to Section Two?:
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