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I Executive Summary


Ukraine is a European nation rich in cultural diversity and human and natural resources. Her peaceful and prosperous future should be valued and respected by everyone. Lasting external and internal peace is the precondition for everything. Today the need for stability, growth and prosperity is compelling. Humanitarian suffering and drastic economic decline are taking place before the eyes of the world. Action cannot be delayed. Support from the international community cannot be denied.


That is why the Agency for the Modernisation of Ukraine (AMU) has been founded as a non-governmental organisation dedicated to assisting Ukraine in successfully mastering its modernisation and to preparing the country for eventual membership of the European Union. The whole reform process should be coherent and not follow a piecemeal approach. People need to know how the turnaround of the country will be achieved and what their contribution should be. The necessary transformation process will take time and resources. While the European Union and others have already made substantial contributions, further engagement is absolutely crucial. It can take the form, inter alia, of Ukrainian business elites taking urgent steps to support transformation, including by making arm’s length investments in their country’s future and by avoiding behaviour that is anti-democratic, anti-competitive or that in other ways undermines good governance and the rule of law. The purpose of this report is to propose concrete ways of achieving positive economic and institutional development in Ukraine in a modernisation programme flowing from high-calibre, independent international expertise.


To that end AMU has commissioned eminent European experts who have held prominent positions in their own countries and the EU to produce studies focussing on EU integration, anti-corruption, modern government, rule of law, constitution, economy, taxation, finance and health.


The experts have made detailed recommendations in their separate fields that appear in the respective chapters. The core recommendations are as follows:





Economy



An economic emergency package is required to consolidate the budget, fight inflation, achieve currency stabilisation and procure debt relief. This list is a bare minimum, a prerequisite for the country to go forward to implement the other reforms. While restructuring is unavoidable, appropriate steps must be taken to counteract social hardship.


It is imperative that new jobs be created and that existing jobs be brought out of the shadow economy. Employers and foreign investors must be given fiscal and other incentives. The creation of ‘prosperity zones’ will provide preferential conditions for foreign and domestic investment. Such zones would become frontrunners in creating a business friendly environment. Utilisation of the country’s competitive advantages should aim at the development of innovative, high value added industries and the creation of quality jobs. Ukraine has the opportunity of becoming a key production hub in Europe.


The opportunity for all, and not just some, of the people to enjoy the benefits of privatisation of public property is now long overdue. To avoid a new level of oligarchism, ongoing privatisation should cease under a moratorium in order to provide time for proper strategies and structures in partnership with international experts to be developed. This approach is a prerequisite for ensuring that any further privatisation in Ukraine will be fair, transparent and rational.


A constitutional amendment is needed to guarantee rights to private property. It should include the abrogation of special state protection of land deemed to be the ‘wealth of the nation’. These changes are the preconditions for the appropriate privatisation of state land and sustainable liberalisation of the land market.


The creation of credibility in the banking sector is essential. This step requires overall consolidation, the full independence of the National Bank of Ukraine and progress towards the incorporation of EU legislation on financial services. The Ukrainian market would benefit from cooperative banking, especially with regard to the needs of small and medium-sized enterprises in the agricultural sector.


Comprehensive healthcare reform is indispensable, but has a long way to go. A starting point would be to create a College of Physicians of Ukraine as the mechanism for setting and monitoring standards of medicine in all specialities and to supervise the licensing of doctors and hospitals. This body could also act in a leadership capacity to achieve the necessary restructuring of medical care and treatment.





EU Integration



The EU and Ukraine have decided to bind their futures together. Their association is decisive for the social, economic and political future of Ukraine. The country urgently needs its own implementation strategy to move from commitments to actual delivery. A Deputy Prime Ministerial Office for EU Affairs should be created with strong powers to ensure leadership and responsibility for Ukraine’s full compliance with the association agreement. Closely coordinated cooperation with the EU and its member states is needed and experts should be invited to provide advice and support.


The association agreement will establish a new and challenging regulatory environment, which will affect all sectors of the economy, and full compliance will be a highly demanding task for all businesses. In addition, specific sector strategies are needed. Their quality and usefulness will depend on the full participation of the relevant social partners, which in any event is required by the Agreement. The time frame for implementing the obligations of the Agreement – originally set in the different circumstances of 2011 – should be reviewed in order to establish both priorities and realistic capacities for delivery. As important and extensive as the Agreement is the need for integration in the EU market and policies. This would not prevent Ukraine from developing fruitful and good relations with all its neighbours and international partners.


Finally, since 1991 the energy sector has been the source of periodic economic and political crises. The current situation is unprecedented and engenders genuine vulnerability from a humanitarian standpoint. Therefore a new national energy strategy is urgently required to address the complexity of the problems, the challenges of liberalisation and the paramount importance of ensuring energy safety and security of supply. Due consideration must be given to the safe operation of nuclear power plants and nuclear waste disposal.





Constitution



The role of the constitutional court in protecting the constitution and in acting as the ultimate guardian of the rights of the citizens of Ukraine should be enhanced. The independence of its judges and the right for individuals to bring complaints to the court should be guaranteed. Therefore constitutional amendments are needed and must be implemented immediately. If a more fundamental constitutional settlement in Ukraine is to occur then society must be engaged in this process as broadly as possible. Major constitutional questions must be settled on a political level before the solutions can be implemented in a constitutional form. The obvious example awaiting ultimate resolution is the recurring conflict of constitutional power between the office of president and the office of prime minister.


Rule of Law


There should be a re-evaluation of all judges and all law enforcement personnel – as opposed to selective lustration of only some of them. Any such assessment must include their legal and professional ability, their integrity and the extent to which they can justify financial and other assets in their possession and control.


The structure of the court system as a whole must be reformed to limit the number of courts. The enforcement of court orders must improve drastically, partly through the creation of a private bailiff service and partly through the courts gaining and using new powers to ensure compliance. While trust in the quality and dignity of the judiciary is being restored, methods of alternative dispute resolution should be enhanced and made far more widely available. There must be a fundamental reform of legal education. Teaching of legal science should be uncoupled from law enforcement. The concept of the rule of law should be taught as the central organising principle of all legal analysis. EU legal studies must be introduced as a comprehensive subject for the first time in Ukraine and as an essential aid to EU association.





Modern Government



The concept of public governance – where citizens and various groups are seen as partners and stakeholders and not as subjects – is the route to modern consensual government. This would include realigning the relationship between central and local government, so the latter can enjoy political and financial autonomy, the essence of decentralisation. Government and administration at all levels must become more efficient. The introduction of a new model for the civil service, enshrined also in the constitution, would create an ethos of administrative personnel who are independent of politicians but dedicated to the common good.


Ukraine must end the burdensome hostility of the commercial environment for both local and foreign business by adopting principles of smart regulation based on EU best practice. Removing undue barriers and fostering entrepreneurial activity can be achieved through extensive deregulation of private sector conduct, coupled with strict codification of public servant conduct.


Anti-Corruption


Corruption is the bane of Ukraine`s misfortune. It must be eliminated. Political will is fundamental to doing so. A fully democratic society can only be achieved with a set of new standards for electoral procedures, a new system for financing political parties and anti-monopolisation measures. Oligarchic conduct cannot continue. Radical measures must be introduced with an eye to eliminating the unofficial influence of some of the richest entrepreneurs on the functioning of the state, including high political offices, the legislative process and law enforcement. The National Anti-Corruption Bureau and the National Agency for the Prevention of Corruption must begin their work without further delay. A campaign of anti-corruption awareness through media, education and civil society should start now to persuade the public that life without corruption is possible, easier and better. It must become a criminal offence for public officials to withhold knowledge of corruption.


Based on the result of this report AMU recommends the establishment of Lighthouse Projects, examples designed to demonstrate how selected reform proposals set out here might be implemented swiftly, cheaply and effectively. Ultimately, AMU suggests the setup of a substantial international investment fund combining public and private investment to facilitate the modernisation of Ukraine.





II Preface of the President of AMU


As president of the Agency for the Modernisation of Ukraine (AMU) I am pleased that we succeeded in drawing up this Programme for the Modernisation of Ukraine within 200 days under challenging circumstances.


It is a welcome signal for Ukraine and for Europe that first-class international experts with their teams and representatives from Ukrainian civil society have come together to develop well-founded perspectives on the modernisation of Ukraine.


This collaboration involving vast expertise, personal commitment, esteem and a joint focus on solutions is exemplary for the future.


My special thanks therefore go out to the international experts who led our workstreams. They made available their independent expertise, showing great commitment to and superb professionalism in this outstanding project.


Of course, I also express my considerable gratitude to the Ukrainian social partners and all other representatives of Ukrainian civil society that not only initiated this modernisation dialogue but also actively fostered the shaping of it. Their forward-looking attitude emphasises the positive potential for change that has to be activated in Ukraine for the modernisation of the country. AMU’s countless discussions and meetings in Ukraine left us convinced that there is a great readiness to go forward with the transformation of the country, which is certainly a demanding task for the future.


I would also like to thank the teams at our AMU offices in Kyiv and Vienna. Their dedication has allowed the ambitious AMU modernisation programme to be drawn up across national and linguistic borders and to be made available in an illustrative online presentation.


After an introductory preamble about the mandate and work of AMU, the workstream leaders present the results of their subject areas. The content of these workstream contributions is the responsibility of the independent experts and has been created in an environment of full independency. The ongoing coordination of content from the individual workstreams allowed a consistent and balanced overall programme to be prepared. The outline of the identified lighthouse projects can be found in the annexes.


This jointly developed Ukraine Modernisation Programme marks an initial step in laying the groundwork for a stable, economically and socially successful future for Ukraine. The necessary first steps are indicated for each workstream. Many further steps and efforts at implementation will undoubtedly have to follow. AMU is convinced they will be worthwhile for Ukraine and for Europe.
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Michael Spindelegger





III Preamble of AMU


Milestones for tomorrow


The Agency for the Modernisation of Ukraine (AMU) was founded as an NGO in March 2015 at the initiative of two Ukrainian social partners: the Federation of Employers of Ukraine (FEU) and the Federation of Trade Unions of Ukraine (FPU). The founding of AMU was brought about by Bernard-Henri Lévy, French philosopher; Richard Risby, member of the British House of Lords; and Karl-Georg Wellmann, member of the German Bundestag. Michael Spindelegger, former Austrian Vice Chancellor, Foreign Minister and Finance Minister and his deputy Udo Schulze Brockhausen were entrusted with the office of President of AMU.


Mandate and goal of AMU


The mandate and goal of the Agency for the Modernisation of Ukraine (AMU) is to point out concrete ways of achieving positive economic and institutional development in Ukraine in a comprehensive economic-political modernisation programme based on high-calibre international expertise.


If the necessary steps are taken, Ukraine would then be able to stand on a strong economic foundation in future and continue its development as part of the European family on an equal footing with Europe. The successful introduction of European standards is fundamental to Ukraine’s independent decision regarding its accession to the European Union. A strong relationship between Ukraine and the European Union is the common thread in all recommendations of this programme.


A Ukraine with full capacity to act and enter into legal transactions would profit not just its own citizens and companies but Europe as a whole. The modernisation of Ukraine is therefore meant to guide the country out of a lose-lose situation into a win-win situation – for the people and the economy, for prosperity and democracy.





Three phases



The work of AMU covers three phases:




	the first phase involved developing a comprehensive modernisation programme for Ukraine. Priority workstreams were formed, within which major figures from business, academia, and politics led international experts in conducting analyses and devising concrete recommendations for modernisation measures. As a next step AMU suggests that the effects of the recommendations be evaluated with a macroeconomic model used by the European Commission;


	the second phase should involve the implementation of concrete reform projects referred to as ‘lighthouse projects’. These projects serve as examples of how recommendations can be implemented;


	in the third phase, plans for the Ukraine Modernisation Fund should be implemented. With this fund, Ukraine seeks to make accessible the resources necessary for investments in modernisation and in the future of Ukraine. This fund is directed not only at foreign investors but also at the ‘oligarchs’. The huge economic power they hold gives them a special responsibility toward the country. AMU therefore proposes that the modernisation fund for Ukraine be endowed by the oligarchs and other players in the Ukrainian economy. Steps are to be taken to halt the further outflow of capital from Ukraine to other countries.








Underlying hypotheses of the modernisation programme



The AMU Programme is to be understood as an offer to Ukraine to develop an independent Ukrainian path to stability, growth and prosperity.


It is based on the following hypotheses:




	ending the military conflict in the eastern part of the country is the vital prerequisite for positive economic development in Ukraine;


	Ukraine has its future in Europe. Membership in the European Union should become a common objective, shared both by Ukraine and the EU member states;


	the support of the European Union (EU) in the modernisation of Ukraine is essential. Democracy and the rule of law in keeping with European standards provide the necessary foundations for Ukraine to develop successfully both economically and socially;


	the necessary modernisation process can, and in some areas will, further aggravate the economic situation for civil society in the short term, so citizens must be given a positive perspective that modernisation can succeed;


	the potential and the resources of Ukraine for successful economic and social development must be mobilised strategically and purposefully;


	government and civil society should be the engines of the modernisation process in Ukraine out of a sense of joint responsibility for the country;


	the combination of independent international expertise with civil society know-how from Ukraine can give substantial fresh impetus to the modernisation and transformation of the country.








Independent international expertise



One thrust of AMU activities is to combine the knowledge and findings of outstanding experts and experienced politicians from throughout Europe in order to assist Ukraine with its further development.


Top figures with excellent political and professional experience were selected to develop the different workstreams of the programme and contribute their own independent expertise on a contractual basis:




	the workstream ‘EU Integration’ was led by Günther Verheugen, former Vice-President of the European Commission and EU Commissioner for Enterprise and Industry as well as for Enlargement (Germany);


	the workstream ‘Anti-Corruption’ was led by Senator Wlodzimierz Cimoszewicz, former Prime Minister and Minister of Justice (Poland);


	the workstream ‘Rule of Law’ was led by Ken Macdonald QC, member of the House of Lords and previous Director of Public Prosecutions Deputy High Court Judge (Great Britain);


	the workstream ‘Constitution’ was led by Otto Depenheuer, professor of constitutional law, public law and the philosophy of law at the University of Cologne (Germany);


	the workstream ‘Economy’ was led by Waldemar Pawlak, former Prime Minister and Minister of the Economy (Poland);


	following initial contributions by and the withdrawal of former Finance Minister and Member of the Bundestag Peer Steinbrück (Germany); the workstream ‘Tax and Finance’ was led by former Vice-Chancellor, Foreign Minister and Finance Minister Michael Spindelegger (Austria);


	following initial contributions by and the withdrawal of Bernard Kouchner, former French Minister of Foreign and European Affairs and founder of Médecins Sans Frontières (Doctors without Borders); the workstream ‘Healthcare’ was led by Prof. Illya Yemets, former Ukrainian Health Minister, and Prof. Paul Robert Vogt, founder and president of the EurAsia Heart Foundation, both leading cardiac surgeons.





Although the key topics of the workstreams do not claim to be exhaustive, the participating experts do consider them to constitute the immediate challenges and modernisation requirements in Ukraine.





Civil society dialogue



In drawing up the modernisation programme for Ukraine, AMU has relied not only on the use of international expertise, international benchmarks and scientific studies but also on a definite civil society approach. This is the second thrust of AMU activities and it distinguishes AMU markedly from other organisations.


This approach is in keeping with how AMU views itself, namely as a non-governmental organisation (NGO) intent on developing approaches and solutions for the modernisation of the Ukraine independent of the Ukrainian or other governments. The AMU mission therefore revolves around listening, understanding and devising joint solutions. With the events it has staged thus far in Ukraine, AMU has also helped to heighten awareness in the country about the need for reforms.


AMU believes that high-calibre international expertise combined with the active participation of civil society is indispensable for tackling the challenging tasks facing Ukraine.


In the course of developing the Ukraine Modernisation Programme, AMU staged a huge number of meetings and events in Ukraine in order to lend an attentive ear to Ukraine. All workstream leaders visited Ukraine several times and for that reason more than 20 field trips throughout Ukraine were organised – to Charkiv, Odessa, L viv, Kyiv and many other cities as well as to many venues in rural areas such as farms or production plants. During these field trips 155 meetings with various experts and members of civil society took place. And finally five roundtable talks with more than 300 participants from the fields of science, public administration, politics and civil society were held in Kyiv. The motto of these talks was ‘We want to listen, to understand and to learn’ and was intended to encourage a broad and open discussion.


Dialogue with the EU and with national governments


EU support for Ukrainian modernisation is a crucial factor for success, so AMU also arranged numerous meetings with representatives of the EU. The deliberations revolved around a strategy for forging closer ties between Ukraine and the EU and around requirements and prospects for investments in Ukraine. In their contacts with states and institutions in Europe, the representatives from AMU and the participating experts will continue to be advocates for Ukraine and its concerns.





Challenging tasks



The country’s current situation is attractive neither for commitments by domestic entrepreneurs nor for investors from abroad. The following highlights illustrate the fundamental need for the modernisation of the country:




	the conflict in the east causes human suffering and has profoundly negative consequences in that it is devastating the broader foundations of society and the economy in Ukraine as a whole. Moreover, it inhibits much-needed political reforms by diverting attention and personnel resources away from them. These resources are essential for modernisation;


	Ukraine at the moment has a business environment that suppresses prosperous development. Economic growth was -8.2% in 2014. Civil society and young people are given no perspectives on what a flourishing country might look like;


	according to official statistics, about 10% of the populace is unemployed. That means 1.9 million working-age people have no income of their own. The percentage of unrecorded unemployment is estimated to be much higher because many of the jobless do not register in the first place or have to work within the overpowering shadow economy. Others estimate that one in four Ukrainians is without work;


	based on rankings of 210 countries for the Worldwide Governance Indicators of the World Bank in 2013, Ukraine ranked 185th for the indicator ‘Control of Corruption’ and 147th for the indicator ‘Government Effectiveness’. Corruption is not a breach of the norm rule, it is the norm rule in Ukraine. Corruption in any form prevents Ukraine from making optimum use of its assets. Also substantive foreign assistance and investment will only be forthcoming if corruption is stopped, which would also favour closer ties with the EU;


	the conduct of the state’s economic policy is often directly controlled by business elites, moguls, and powerful business interests, which continuously take part in degrading and corrupting the independent operation of the rule of law. Also media resources and several key state enterprises are controlled by so-called oligarchs; 


	
owing to the desolate economic situation, Ukraine is currently experiencing a massive brain drain of well-educated (young) people moving abroad. Their know-how and commitment is just what Ukraine so urgently needs for successful economic development. Back in the 1990s, hundreds of thousands of well-qualified citizens also left the country. Consequently, the population dropped from 52 million inhabitants in 1993 to 45.5 million today. The so-called ‘contemporaries of independence’ are leaving university. They are too young to have played a role in the Orange Revolution and therefore too young to be disappointed by its failure. Their talents, aspirations and idealism need to be forged into a high-powered generation of graduates capable of leadership in bringing about modernisation;


	educational institutions are insufficiently prepared for the innovation economy. University R&D has limited links to industry; vocational training has not been upgraded to modern standards;


	there are large regional disparities in access to and the quality of education. The quality of and access to education is undermined by the high prevalence of bribery to gain admission to better institutions or to pass courses.





Outlook


In spite of the challenging situation faced by Ukraine, AMU sees realistic chances for the country to achieve positive economic development in the medium term. The key to success will be to convey modernisation policy in a civil society dialogue jointly supported by civil society, the business community and the political sphere. A fresh start for Ukraine under the above premises would open up opportunities for stability, growth and prosperity for Ukraine and for Europe as a whole.







IV EU-Integration


Results and proposal of the workstream
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Management Summary


This paper looks into the Association Agreement (AA) between the EU and Ukraine from a strategic perspective. It is not an abbreviated version of the text of the agreement but an analysis of its political and economic objectives and the challenges and opportunities that it creates for policy makers in Ukraine and for Ukrainian society as a whole.


When signing the AA, Ukraine made an irrevocable political choice to become part of the European integration process. The analysis confirms that the EU-Ukraine AA does indeed constitute a new type of EU association, comparable only to the status of the members of the European Economic Area and Switzerland. There are also striking similarities with accession treaties of Central and Eastern European countries that joined the EU in 2004 and 2007. However, the AA does not explicitly open the door to EU membership for Ukraine. Nevertheless it cannot be considered as the final step in EU-Ukraine relations. The finality of the process will depend largely on the level of ambition on both sides with respect to its sound implementation. Indeed, implementation is the elephant in the room.


The result of many meetings and four workshops, which were held in Kiev with representatives of civil society, policy makers, the business community and trade unions from Ukraine, showed clearly that Ukraine is not yet sufficiently prepared to deal with the sheer amount of commitments enshrined in the AA and its annexes. The main reason for this appears to be that it is still widely unknown, even within the elites of Ukraine, that the established association is not a kind of voluntary cooperation but a binding obligation that entails a considerable loss of national sovereignty. Policy making in Ukraine will be to a large extent predetermined by the EU agenda. That is the reason this paper looks into some of the politically important areas of cooperation and discusses methodology and the most urgent needs.


A general weakness is the fact that the AA was negotiated and concluded already in 2011 under very different conditions than those prevailing in Ukraine today. Many assumptions, in particular economic expectations, are now overly optimistic. Under the given circumstances the whole project appears to be too ambitious in terms of timing and funding. There are Ukrainian voices asking for renegotiation. Instead, this paper recommends undertaking a common political review to adapt the envisaged implementation schedule in its entirety. Findings also show that the process of EU integration in Ukraine is not yet organised as an inclusive process. The civil society as a whole and the stakeholders in relevant sectors need to be involved in the design and the implementation of association commitments, not least to ensure ownership and responsibility. It goes without saying that the integration of Ukraine into the internal market of the EU cannot be seen as a stand-alone policy. It is connected to the predominant political tasks of Ukraine, which have to be fulfilled irrespective of the EU association. Those tasks are as follows: achieving peace and internal stability; reforming the governance system and carrying out overall economic and social modernisation. The AA can serve as an enabler and facilitator. In the best case scenario the AA will help Ukraine to transform itself into a stable democracy and prospering economy but in the long term. In the short and medium term, the needed overall reform process will entail a lot of hardship in Ukraine.


Given the importance of Ukraine for the future of the EU the whole association process needs constant political attention and guidance at the highest level to live up to the partnership the EU has promised. Consequently, political leaders need to be in the driver’s seat.


The research in this paper is based on the most recent figures from Ukraine, the EU and other international institutions. Many experts have contributed with valuable input and advice, for which we are most grateful. Nevertheless, the responsibility for the analysis and the recommendations as well as for possible errors stays entirely with us.





1 The Association Agreement – the road towards EU integration


Introduction


With the enlargement of the European Union (EU) in 2004 and 2007 Ukraine has become a direct neighbour of the EU, sharing borders with now 4 member states (Hungary, Poland, Romania, and Slovakia). This changing geopolitical reality has pressured both sides to strengthen the mutual relations, which date back to 1994. Ukraine has accepted the political offer of the EU to establish a political association, combined with a far-reaching economic integration of Ukraine into the EU’s internal market. Although the negotiations started back in 2007 and were concluded by the end of 2011, the two years thereafter were overshadowed by a difficult relationship between the EU and Ukraine and increasingly also towards Russia. The whole process was only able to be drawn to a close following the ousting of the previous Ukrainian government, an act accompanied by sharp tensions with Russia.


With the Association Agreement (AA) the EU and Ukraine have bound their destinies together. The agreement is based on shared values. It foresees close political cooperation in important policy areas, ranging from foreign policy to space. It envisages closest possible economic integration and cooperation. The agreement aims at abolishing important obstacles to the four freedoms of movement: visa-liberalisation (subject to the fulfilment of preconditions as defined outside the AA), free movement of goods and services (with restrictions, mostly on the EU side) and free movement of capital (with restrictions on the Ukrainian side). Free movement of persons and the freedom of establishment of self-employed persons are not covered by the AA. Strategically the economic EU-Ukraine relations will be nearly comparable to the relations the EU has established with Norway, Iceland, Liechtenstein and Switzerland. Georgia and Moldova have also entered into a similar relationship. Politically, the AA establishes cooperation structures at parliamentary and governmental level and also between the civil societies of the partners. It opens the way to the participation of Ukraine in EU programmes and agencies.


The AA was ratified both by the Ukrainian Parliament and the European Parliament in September 2014. Meanwhile most EU countries1 have completed the ratification, which is an impressive record in itself. It already entered provisionally into force in November 2014, with the exception of its free-trade provisions. The EU already applies these provisions unilaterally, while Ukraine will most likely apply them as of January 2016. The provisional entry into force has generally kicked off the process of Ukraine’s regulatory approximation towards EU legislation and binds Ukraine to the agreed time schedule as stipulated in the AA and its annexes.2


Nothing in the AA prevents the EU or Ukraine from developing close relations with other international partners. The agreement also does not prevent the parties from protecting their essential national security interests, including in times of war.


A major reform policy agenda


In essence, the AA represents a major reform agenda for Ukraine. Together with the reform programme agreed with the IMF in 2015, it offers guidance for transforming Ukraine into a modern European democracy and a fully functioning market economy, with substantial long-term societal benefits. Politically it will be vital for Ukraine to complete the democratic transition and to fully guarantee civil liberties, minority rights according to international standards, the rule of law and to overcome the systemic corruption. These steps are crucial for ensuring political stability and a central precondition for mastering the economic reform agenda; including attracting international investments (see relevant chapters in the paper). The overall quality of Ukraine’s relations with the EU largely depends on full compliance with EU expectations in these areas. The EU will not tolerate the persistence of major weaknesses for long and this attitude is backed by public opinion. It is worth remembering that the EU originally refused to sign the AA in 2012 for political reasons.


The AA also offers comprehensive orientation on how to develop a modern functioning market economy with an efficient governance structure. Generally, the broad approximation to EU legislation that is foreseen is meant to assist Ukraine in breaking down inefficient monopolies, to drive competition and to get modern legislation and efficient institutions in place. The free trade provisions are designed to create a win-win situation in the long term, fostering welfare and social progress and creating a level playing field.


However, the situation in Europe has fundamentally changed since the AA was initialled at the beginning of 2012. The EU has still not yet overcome its multifaceted crisis. Ukraine was severely hit by the global financial and economic crisis of 2008 and its economic and social situation was further aggravated from 2013 on. Instead of the assumed FDI inflows needed to finance the EU approximation process, the country has experienced massive outflows of FDI. The conflict in Ukraine since 2014 and the very tense relations with Russia have added another heavy burden. The outlook for the overall economic, financial and social situation is rather gloomy. Apart from the fighting and massive destruction in eastern Ukraine and the looming economic and financial collapse, today’s Ukraine is also confronted with a high unemployment rate and one of the highest numbers of internally displaced people in global terms. In the meanwhile it is experiencing a humanitarian crisis ‘of untold proportions’. Moreover, poorly designed reform efforts lacking the close involvement of social partners have increased the burdens for businesses and likewise the potential for social unrest.3 Systemic corruption and corporate raiding are still dominant features holding back the exploitation of the rich potential of Ukraine. All these developments limit the capabilities of Ukraine to live up to the commitments enshrined in the AA, because the latter are based on a completely different scenario, assuming peace, stability, healthy economic relations and a continent bound together in partnership.


Delays in urgent reforms in Ukraine have already occurred and are likely to persist. As long as the internal crisis in Ukraine lasts, there will be severe restraints for the full use of the potential that the EU association offers. The whole approximation schedule as agreed appears now overly ambitious and in part, out of balance against the backdrop of the current crisis in Ukraine. There is a need to carefully reconsider the matters that should be given immediate and short-term priority and those that can wait to be addressed at a later stage.


Furthermore both the EU and Ukraine have entered new territory with this kind of relationship, which is referred to as a ‘new generation association’. There is no blueprint for mastering the transformation process in Ukraine, which cannot be compared at all to that of Poland or the three Baltic countries. At least the latter had a prospect for EU membership. Ukraine is subject to support from an extended IMF programme approved in 2015 and its main assumptions have already turned out to be overly optimistic. In addition, Ukraine is not only a result of the breakup of the Soviet Union and carries on a complex and difficult heritage but it is also still in the process of defining its national identity, a challenge in itself. Of course, the AA has inbuilt flexibilities for dealing with unforeseen events; however, the EU lacks comprehensive knowledge and sensibility for the sheer magnitude of the tasks in Ukraine, notwithstanding its enormous support and solidarity for Ukraine. Together with its financial institutions the EU is the biggest international donor for Ukraine and has mobilised more than 11 billion euros since 1991. As a result of the political changes and the crisis Ukraine will receive up to another 11 billion euros in loans and grants.4 However, public EU money is no substitute for FDI.


Overall, the risk is high that Ukraine may soon be seen as not delivering positive reform results, which will affect the credibility of the country. This could limit the readiness of the EU to provide further support and significant assistance. More importantly, low delivery performance on needed reforms will have a negative impact internally but also on the readiness of the EU to deal with the ultimate nature of the relationship with Ukraine.


The AA contains provisions to facilitate the market entry of EU businesses at a moment when Ukrainian businesses are in bad shape and a level playing field is out of the question for a rather long time. For example, the foreseen rapid opening of the public procurement market, an ‘unprecedented example of the integration of a Non-EEA-Member into the EU Single Market’5, is theoretically good for businesses and consumers from Ukraine and from the EU. Under the current circumstances, however, it will unavoidably create disadvantages for Ukrainian competitors. EU legislation, however, does not provide for any preferential treatment of competitors, or countries, which are in severe crisis.


In conclusion the EU should be asked to accept a political review of the whole process of the envisaged implementation of the AA by Ukraine. The political review should include priority-setting and a feasibility check for the agreed deadlines for the application of EU legislation in Ukraine.



Striving for EU membership



Even during the negotiations on the AA, Ukraine wanted to be acknowledged as a potential candidate for EU membership. For many reasons the EU did not find itself in a position to respond positively to this request, but welcomed ‘the European choice of Ukraine’. Instead Annex XVII-1 of the AA stipulates: ‘Whenever the acts referred to contain references to EU institutions, committees or other bodies, it is understood that Ukraine will not become a member of such institutions, committees or bodies.’ Even the Maidan Revolution did not change the EU mind-set. Still, many in the EU regard the association just as a special policy instrument that is not linked to the enlargement process. For the time being, a consistent reform policy would serve as the most convincing argument for Ukraine being offered a membership option. On the other hand, it is very hard to imagine that Ukraine will be able to settle its internal conflicts and carry out the whole envisaged reform process without a clear EU perspective. The necessary changes and reforms will entail hardship and the overall gains will become visible only much later. It should also be kept in mind that Ukraine will face a democracy problem. The AA integrates the country to a large extent into the European rule system without giving Ukraine any substantial influence on the EU decision-making process. The country does not even have to be consulted about new EU legislation, merely informed, but needs to take over and follow up EU legislation with action as agreed in the AA in order to achieve and maintain ‘internal market treatment’. At the moment there is no discussion about this matter in Ukraine but there will be sooner or later, because it represents a far-reaching constraint on national sovereignty. Although legitimate from the EU’s perspective, this situation holds an inherent political risk for populist exploitation and public concerns, not least because the association was not backed by a referendum in Ukraine. Even more mature democracies such as Switzerland or Norway are struggling with the tensions arising from such sovereignty losses. In the case of Ukraine, the EU may also need to think about the risks arising for the whole of Europe if this matter becomes a burning issue in Ukraine. It would be by far the best solution for the EU to grant early qualification of the association as a step towards EU membership.


For many years a pro-European policy enjoyed considerable public support in Ukraine, in particular among the younger generation, across all regions. However, supporters associate EU accession mainly with the right to free movement and an overall improvement of living conditions.



EU and Russia



Nonetheless, the prospect of EU membership for Ukraine is not yet acting as a unifying factor in Ukraine. Polls conducted between 2008 and 2011 already indicated sharp regional differences in Ukraine, with much opposition in southern and eastern Ukraine6. The Ukrainian crisis has further polarised national opinion on the right way forward, as shown in an opinion poll in March 2015. Still a majority of Ukrainians would rather not have to choose between Russia and the EU7. This situation will remain a challenge, both for the EU and for Ukraine itself.


The EU does not regard the association with Ukraine as directed against any other European country. Furthermore and in line with long standing EU policies the AA commits the partners to developing good neighbourly relations and regional cooperation, which is of course very difficult to achieve under the present conditions of ongoing crisis and deep conflict with Russia. The implementation of Minsk II is crucial to finding a lasting solution that ensures peace and stability in Ukraine. In the longer term Ukraine and Russia will need to define their relationship. Healthy neighbourly relations with Russia would help Ukraine to manage the shift from being a current European hotspot towards being a place that is predominantly seen as an emerging opportunity to invest in and to partner with. If the EU would be able to clarify its future relations with Russia and the Eurasian Union this would substantially assist Ukraine. Although the strategic partnership with Russia is now openly called into question inside the EU8, the EU has no strategic interest in isolating Russia forever, because lasting European security and prosperity cannot be guaranteed without Russia. Since last year the EU has acted increasingly as a mediator between Ukraine and Russia. A functioning EU-Russian dialogue has already been beneficial for Ukraine, as demonstrated in the trilateral trade and energy talks. Moreover, the EU is reconsidering its approach towards those Eastern neighbours that prefer joining the Eurasian Union or, as Azerbaijan did, staying away from the two integration blocs altogether. The previous ‘either with us or with the Eurasian Union’ policy no longer holds true, as the EU is now ready to explore more intense relations also with Armenia. In the longer term, the issue of building strategic links between the EU and the Eurasian Union will re-emerge because such a continental network would be the most reasonable tool to respond to the challenges of globalisation. Integrating Europe on a continental scale in such a way would also facilitate the settlement of regional conflicts that have remained frozen for many years.


Towards visa-free travel with the EU


Visa-free travel plays a central role for the deepening of relations between the EU and Ukraine, not least because it is one of the main expectations of the Ukrainian public. It would allow ever more people-to-people contacts and deepen the public knowledge about the EU and about Ukraine, which is, for many West Europeans, still a blank on the European map. It would also place Ukrainian businesses on equal footing with EU partners and strengthen economic and commercial ties. Therefore this issue is rightly seen as a priority. However, given Ukraine’s overall economic and social situation, it is unlikely that many Ukrainians could now profit from visa-free travel. The establishment of many cost-free visiting schemes on the part of the EU and other international partners of Ukraine would be needed to change this situation profoundly in the medium term.


At the moment both sides are working towards a solution in 2016. The conflict in Ukraine has injected new risks into the process, notably as a result of the substantial increase of illegally possessed weapons in Ukraine. While this issue has not yet been publicly discussed, the security threats linked to it are obvious and it therefore urgently needs to be addressed by all sides.9 There are also concerns in some quarters of the EU that visa-free travel would be misused and would lead to illegal immigration.


Reform and stakeholder engagement


The AA entails a detailed, very tight schedule for the adoption of major parts of EU legislation by Ukraine. Progress has to be reported regularly, at least twice a year and will be collectively evaluated in the framework of the association institutions at governmental, parliamentary and civil society level. The Ukrainian government has adopted an Action Plan comprising 487 measures to comply with association requirements until the end of its electoral term.10 These measures are of a different nature and level of ambition and lack priority setting. The Ukrainian Parliament has formed a pro-European network to foster the process. However, the coordination on EU affairs within the government is very complicated and even confusing. Both the distribution of responsibilities and the hierarchy structure show ample room for improvements (see Annex I), a fact also reflected in the Action Plan. Reports on its implementation do not allow a proper evaluation of the progress achieved. The Parliament has not yet developed a culture of good law making and passes unrelated pieces of legislation in packages, without proper preparation and parliamentary consideration. This practice contains high risks. Furthermore Ukraine lacks a firm political commitment to the inclusion of the social partners and of civil society in the envisaged reform process. Although the AA urges Ukraine to set up dialogue and consultation structures and to publicly develop and discuss its reform agenda (see Annex II), most of these requirements are not followed up in the Action Plan.


Normally broad stakeholder inclusion is seen as a prerequisite for high quality legislation. It would also enhance responsibility and ownership for the individual reform steps. Ideally, society should be involved both in developing legislation and in monitoring whether the new legislation is properly implemented and functions according to the expectations. This broad societal involvement is of utmost importance because the envisaged regulatory alignment with the EU has never been evaluated in Ukraine; a reality check has never been conducted.


Public involvement now might also help to identify wrong assumptions and better ways to carry out the reforms. It may help to address social issues at an early stage. Quality matters more than speed when transposing EU rules into Ukrainian legislation. In addition, the involvement of all stakeholders and civil society at large has an immense policy dimension. Up to now, the process of nation building in Ukraine has been driven by the desire of separating from Russia and the Soviet heritage, which is an understandable but not forward-looking process. The big question is whether the association and the aspiration of EU membership could become the forward-looking part of the nation-building process, bridging divisions within Ukraine and mobilising a majority for pro-European reforms. This would definitely stabilise the country and also prevent excessive nationalism, which, in itself, is not compatible with universal and European values.



Better regulation and proper implementation matter



The implementation of EU legislation in Ukraine is a challenge but also an opportunity to apply modern regulatory principles to make legislation more understandable, reduce burdens for businesses and consumers and to narrow down the margin for administrative misbehaviour. Today Ukraine is suffering under ‘a stifling regulatory burden’.11


Besides being adopted, legislation must also be implemented. This step is crucial. The EU closely monitors the implementation process, as demonstrated also during recent enlargement rounds. Consequently, Ukraine cannot count on any political rebate in case of major implementation flaws, even if relations are politically now closer than ever before. That places the European Commission and experts of the member states as monitors in a very strong position. Of course, Ukraine may also profit from assistance from the European Commission and member states to ensure full compliance. Unlike for other countries, there is a dedicated team established within the Commission to assist Ukraine. Member states also have ample experience and Ukraine could team up with some of them, ideally relying on the regulatory traditions of a few countries with strong administrations and a sound but not too heavy administrative culture, such as the UK.


Education and language skills


The Ukrainian administration is prepared in part to deal with European integration issues. However, notably the higher education system is not adjusted to the fact that within a few years a big part of the regulations in Ukraine will be driven by European legislation. There are no full-fledged European studies in Ukraine, neither in politics nor in law, although Ukraine needs to equip a new generation of Ukrainians with sufficient skills and knowledge. Communication between Ukraine and the EU and its member states will pose another challenge, because Ukraine must always use one of the official languages of the EU. The announcement that 2016 will be the ‘Year of English’ acknowledges the role of English as the predominant working language across Europe and will make it even stronger. Building up sufficient foreign language capabilities across the whole education system in Ukraine is indeed a must. Nonetheless, citizens in the EU are entitled to access European legislation in their own language. This is regarded as an indispensable part of guaranteeing the rule of law. The AA does not address this fundamental issue, although the European Court of Justice will finally rule on all major disputes. Instead the EU has placed the full burden of translating the EU acquis on the shoulders of Ukraine, just as it had done in previous enlargement rounds. Under the given conditions the EU should reconsider this selfish approach and instead provide significant assistance to the public availability of EU legislation in Ukrainian and Russian.


Recommendations




	Ukraine should deal with the following questions as a matter of the highest political priority:

› Full implementation of its own commitments in Minsk II


› Full compliance with all political criteria of the AA (democracy, rule of law, civil liberties, protection of minorities);


› Future EU membership: through pro-active diplomacy in the EU member states, strengthening of people-to-people contacts; improved information activities within the EU to raise awareness and support.


› Visa-free travel to the EU




	Sustaining public approval of the AA and the prospect of EU membership. Ukraine should devote the greatest political attention to the sound implementation of the AA and nominate a deputy prime minister, directly answerable to the prime minister, as the coordinator of the internal work, including the relations with parliament and president and the relations with the EU. The coordination on EU affairs should be streamlined and simplified. For the public the appointee should become THE ‘Mr or Mrs Europe’ of Ukraine. The process of alignment with EU legislation should be transparent and publicly monitored.


	Ukraine should urgently request the EU to conduct a common political review of the whole legal approximation process in order to achieve a common political understanding on what should be urgently addressed, where revised implementation schedules should be envisaged and how unwanted disadvantages for Ukrainian competitors could be avoided, for instance in the field of public procurement. The Action Plan 2014–2017 should be reviewed.


	
Ukraine needs to carefully choose where to look for assistance and advice in EU matters and ideally always give the EU and its member states priority, as this is the main precondition for building up mutual understanding, trust and support for the political objective of eventually becoming an EU member state. It is also the most cost-conscious solution.


	Ukraine should make use of the process of legislative approximation to EU rules and adopt a mandatory set of modern regulatory principles to achieve high quality legislation, while minimising undue influence on the legislative process and reducing corruptive pressures. Major elements are:

› Public consultations (12 weeks in length) with full transparency about the contributions received;


› Use of comprehensive impact assessment, including SME-test, likely impact on growth, employment, health, and environment as well as estimated administrative (short- and long-term) and regulatory costs and administrative staff. Impact assessments should be publicly available;


› Conduct of social partner consultations as a rule;


› Prohibit adding additional legal requirements (no ‘gold-plating’);


› Establish lean procedures for further administrative decisions as much as possible;


› Use the process of EU alignment to cut red tape and reduce costs for businesses and citizens in national legislation;


› The Parliament should develop a mechanism that allows the proper evaluation of all draft legislative acts, which are presented as implementing acts of the AA.




	Ukraine should review the higher education curricula and pay particular attention to EU related studies in law, administration and economy as well as for teachers. Universities in Ukraine should be encouraged to establish new partnerships with higher education institutions in the EU to step up knowledge and skills about European integration issues among the graduates.


	Ukraine should request immediate EU assistance for the translation of EU acquis (as covered in the AA) into Ukrainian and potentially also into Russian.








2 Deep and comprehensive free trade arrangements


Introduction


The deep and comprehensive free trade provisions12 form an important part of the AA. They are built on the WTO membership of Ukraine and foresee the establishment of a free trade area within 10 years. In addition to the abolition of duties and other barriers to trade in goods and services, the AA also opens the capital markets to a large extent. It grants gradual reciprocal access to public procurement (within a matter of years). It deals with competition issues and state aid (full approximation to EU legislation foreseen by 2021) as well as with the protection and defence of intellectual property rights; the latter mainly backed by the application of international conventions and GATT provisions. These far-reaching arrangements are bolstered by the inclusion of further sectors of economic cooperation and legal approximation into the AA, such as environment, social policy or taxation issues. It is expected that closer cooperation in all these areas will not only enhance the mutual benefits arising from the liberalisation of trade in goods and services and increasing capital market penetration but also ensure a level playing field. The EU Commission concluded in 2009 that such a comprehensive approach would deliver the most benefits for both sides, with larger per capita welfare effects for Ukraine than for the EU, while the EU would win in absolute terms.


The trade provisions of the AA have triggered severe tensions between the EU and Russia, the latter claiming that free trade would lead to distortions on the Russian market, because Ukraine also enjoys a free trade arrangement with Russia and nine further CIS countries. Originally the EU regarded the Russian concerns as merely driven by the rivalry between the EU and the Eurasian Union. However, in early 2014 the EU acknowledged the need for consultations with Russia on the subject, thus also recognising that Russia has been and remains the largest single trading partner of Ukraine. As a result of trilateral consultations between the EU, Ukraine and Russia, the EU and Ukraine finally decided to delay the provisional application of the free trade arrangements by Ukraine for one year until January 2016. Further trilateral consultations between the EU, Ukraine and Russia in 2015 have indicated, that with good will from all parties, solutions can be found to ensure that there will not be any undue influx of EU goods via Ukraine into Russia (and other CIS countries) as of 2016. It is understood by all parties that the free trade arrangements between the EU and Ukraine must not lead to an abolishment of the free trade regime between Ukraine and the ten CIS countries.13


Impact of the deep and comprehensive free trade provisions


Ukraine’s foreign trade is still largely influenced by the structures and economic ties developed inside the Soviet Union. CIS countries were the most important export market for goods for Ukraine up to 2013. In fact, between 2003 and 2013 the export performance of Ukraine on CIS markets was stronger than on the EU market, while the EU gained ground as the most prominent source of imports during this period. As a result, the Ukraine has had large trade deficits with the EU since 2004.


Due to the economic crisis, Ukraine’s general volume of trade (in goods) started declining in 2013 by 8% for exports and 9.9% for imports. This negative development continued in 2014, with a 13.5% decline in exports and a sharp contraction of 28.2% in imports. Trade contracted even more sharply in the first semester 2015, cutting exports and imports down by more than one-third compared to the same period 2014. Regarding the trade relations with the EU, it is worth noting that the exports of Ukraine to the EU in 2014 declined by only 0.9%, while imports from the EU fell by 28.3%. During the first semester 2015 Ukrainian exports displayed a high volatility, falling to 63.7% of what they had been in the first 5 month in 2014, while strongly picking up in June. Compared to the first semester 2014 the exports to the EU declined by only 17.2%, while the overall exports fell to 65% of their previous level. Imports from the EU decreased by one quarter.14 This development suggests that the unilateral application of the free trade arrangement by the EU has had some stabilising effects for Ukrainian exports in 2014/15, which however have not been sustainable. In parallel Ukrainian exports to CIS markets contracted already sharply in 2014, with the exception of Turkmenistan (market value similar to Ukrainian exports to Belgium). Exports to all CIS markets continued to shrink in the first semester 2015 to less than half of the value of the exports in the same period of 2014. The crisis has now firmly established the EU as the biggest trading partner of Ukraine, although not as a result of a healthy development.


Nonetheless CIS countries continue to play an important role for the Ukrainian economy. Ukraine has a positive trade balance with seven of these countries, while the overall CIS trade balance is negative, mainly due to the trade patterns with Russia and Belarus. Ukrainian exports to Russia in the first semester 2015, although in free fall, were still nearly four times as much as its exports to Germany. In 2014 Belarus was still the second largest CIS export market for Ukraine, only being topped by its exports to six countries (Turkey, Egypt, China, Poland, Italy and India). Even Ukrainian exports to Azerbaijan greatly exceeded its exports to 18 out of 28 EU member states, including such countries as the UK, France and Austria. Ukraine has a positive balance of trade in services, with a strong export performance on CIS markets, in particular on the Russian market (which is nearly equivalent to the EU market as a whole). Overall, the trade in services also declined in 2015 compared with 2014 with the performance of Ukraine in exports being slightly better to CIS markets than to EU markets.15


All recent trade figures need to be explained with caution, because Ukraine is in the middle of a deep economic and financial crisis. Nonetheless, it seems evident that the benefits of the deep and comprehensive free trade arrangement between the EU and Ukraine will only slowly materialise. This would be in line with original estimations by the European Commission in 2009, that the potential welfare and employment gains of trade liberalisation were strongly linked to the massive influx of foreign direct investment in Ukraine, which was seen as a prerequisite for financing the transformation of the country and for bearing the approximation costs, which the Commission qualified as ‘extensive’ in the short term.



Structure of the trade relations



The current trade structure between the EU and Ukraine reflects the relatively low level of economic activities in Ukraine, which predominantly imports high quality industrial goods from the EU. In contrast primary products (agriculture, raw materials) dominate Ukraine’s current exports to the EU. Machinery and transport equipment account for only 10% of its exports to the EU. There are temptations in the EU to associate the future strength of Ukraine largely with its agricultural potential and raw materials. However, the AA entails some precautionary measures against such a narrow-minded division of labour.


Trade in agricultural goods is not yet fully liberalised. Moreover the AA does not foresee the inclusion of Ukraine into the common agricultural market. Both sides are allowed to protect the agriculture against export pressures, with the aim to ultimately eliminate the restrictions within ten years. In particular, both sides maintain import quotas for certain agricultural goods that are considered sensitive. Here the EU list is much more comprehensive than the Ukrainian list. The latter indicates only four market sensitive products. This quota system effectively limits the opportunity of duty-free trade for Ukrainian agricultural exporters and prevents them from short-term gains. Available research on the functioning of these trade provisions after one year indicates that the quota regime may have a potentially limiting effect on exports of some products (tomatoes, wheat, poultry) from Ukraine. For a number of other products the quota was only partially utilised. The reasons for that ranged from health concerns over non-compliance with SPS standards to low demand or no trading partners in the EU.16 Furthermore, an overall safeguard mechanism allows Ukraine to apply additional export duties for a maximum of 15 years in case of undue export increases of some specified products, such as sunflower seed, waste, steel or scrap.


Therefore the real benefits of trade liberalisation with the EU for the Ukrainian economy and society will largely depend on the progress made in the modernisation of the Ukrainian economy, ranging from industrial and services sectors to agricultural undertakings. This progress can be driven by the approximation to EU legislation; however, substantial investment will be needed. Opening up new market opportunities in the EU and shifting the trade patterns towards modern trade flows, dominated by the exchange of modern industrial goods and innovative services, will be a much longer and very complicated process and also require massive foreign engagement in the economy of Ukraine.



Trade across borders



Lean trade procedures and efficient customs services are major factors for the sound functioning of free trade flows. The doing business indicator 2015 ranks Ukraine’s current performance very low (rank 154 out of 188 countries), thus suggesting that the overall legal and administrative environment is not conducive for international trade promotion. Consequently there is huge potential for efficiency gains and improved logistics, which could, according to estimations of the World Bank, add up even to a few percentages of GDP.17The underperformance of Ukrainian trade-related administration and procedures is intrinsically linked to the performance of customs in Ukraine. Sadly enough, Ukrainian customs authorities are considered to be part of the systemic corruption and involved in illegal trade and crimes. Ukraine needs to address this situation in a comprehensive manner, starting with combating the most serious crimes first. It will not suffice to merely take over European rules, procedures and IT tools as requested in the AA (within 3 years) without properly cleaning the customs and the whole supply chain. (See also chapter on corruption.)


Opening product markets


The trade provisions are driven by the aim to ensure efficient and safe trade flows in industrial and agricultural goods and services, which will not undermine the EU’s high level of consumer and health protection. Therefore the agreement rightly prioritises the broad alignment of product markets and product safety, including the safety of toys and legislation on Genetically Modified Organisms (GMOs). Only one year after the entry into force of the agreements, Ukraine should already comply with the general product safety framework and establish the needed surveillance structure. This process also includes the takeover of European standards, a process, which just started but is as challenging as ‘switching from 110 to 220 Volt’. The application of EU standards is a precondition for entering the EU market as these standards are enshrined in EU legislation for industrial products. These standards do not apply to Ukraine exports outside the EU. However, the alignment with EU standards entails the withdrawal of conflicting GOST standards (developed before 1992).18 Once Ukraine will have fully aligned its EU legislation for the identified industrial products, it will be treated as a de facto EU member in the respective area of trade (so-called internal market treatment). There will no longer be any difference between the rules for the Ukrainian home market and the EU export market.


The implementation of these rather technical provisions is of utmost political importance, because this process catapults Ukraine out of the Eurasian cooperation approach and binds it ultimately to the EU system of rules and standards. It is important for the industrial future of Ukraine. The emerging market opportunities could translate into substantial employment and welfare gains for Ukraine in the medium to long term. Along this road Ukraine needs to pay sufficient attention to the sound implementation of the rules, notably with regard to product safety issues. It would be no boon to the long-term market chances of Ukraine on the EU market if the free trade arrangements led to a major incident involving product safety issues. Playing by the rules will be equally important, because the agreement does not prevent the EU from applying anti-dumping measures, if necessary.
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