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Abbreviations



CA: Citizens Advisor


MD: Municipal Director


LTM: Lyngby Taarbæk Municipality


MA: Maersk Air


SAS: Scandinavian Arline Services




In connection to writing this thesis, some points have been published in an article.1


1. Introduction


Legal negotiations and mediations are special due to the fact that the parties involved try to solve their problems before they seek help from a third party such as a court of law. There is something on the line during the specific negotiation that is important enough for the client to spend money and energy on representation to obtain the best possible result in the situation at hand. Legal negotiation and mediation as a field is especially suited to solving the complex issues that arise in these interactions.


Donald G. Gifford2 defines the quality of a negotiated agreement as “measured by the extent to which it meets the client’s interest, both long term and short term”.3



1.1 On the Communicative Value of Negotiations



By mentioning that the client’s interests are both short and long term, it becomes evident that negotiations and mediations seldom stand alone, and that they affect the client’s interests beyond the negotiation. Whether the parties involved like it or not, the way they conduct themselves during these interactions communicates much information about the negotiation parties to the outside world, perhaps more so than many other forms of commercial or conscious efforts to affect their environment. There is potential in the communicative value of negotiations, which becomes apparent through the perspective of Strategic Communication as a field of academia that consciously produces campaigns of information intended to affect their environment in a certain way. These are called strategic communication campaigns, and are preoccupied with the study and practice of how the image of a communicator may be affected through communication. Together the perspective of negotiation and dispute resolution and strategic communication can form a powerful approach to negotiations as platforms of information in negotiation campaigns and contribute with a better understanding of these dynamics than that provided by the current approach to image in negotiation and dispute resolution.



1.2 Problem Formulation



The problem formulation of this thesis is:


How can one negotiate and mediate in a way that satisfies legal requirements and gets the best result for the client while at the same time furthering the client’s and the negotiator’s future negotiation positions and opportunities?


In an ideal world any goal in legal negotiation could be achieved by being cordial and generous; however, this is not the reality of legal negotiation and mediation, which can become relevant over an unending variety of situations, and sometimes being co-operative can even be illegal.


1.3 Method


Juristic method can be described as the application of sources of law as legal arguments relating to a specific legal problem such as a legal conflict between two parties.4 However, the law itself may be considered a codified set of rules that both limits and expands actions available to the members of a society.5


Negotiation is described by Gifford as an art and a science that is aimed at making predictions about the other party´s reaction to your own strategic moves, which can be analysed and understood by applying theories of social psychology among other theories.6 Game theory, upon which negotiation theory is based, is engaged with the analysis of game problems with the intent of formulating strategic choices available to the players.7


This thesis will attempt to analyse and understand the strategic moves made by the actors in cases involving specific legal limitation. This will be performed by applying the theoretical framework of game theory, negotiation, social psychology, legal professional ethics and strategic communication in order to formulate and recommend strategic choices available to negotiators seeking to advance the business opportunities for both the negotiators themselves and their client.


This thesis adopts Gifford’s definition of a negotiation as “[…a process in which two or more participants attempt to reach a joint decision on matters of common concern in situations where they are in actual or potential disagreement or conflict”.8


The criteria for the selection of cases where:


1. They involved negotiations that were, in some way, in conflict with the law.


2. There were consequences for both the negotiator and the client.


3. They represent different legal areas of expertise in order to compare the findings of the analysis across different legal cultures.


The case material has been gathered through source searches in laws, rulings, literature, newspaper articles, reports, as well as public meeting summaries and videos, all available to the public.


As such, the method utilised is a qualitative inductive analysis of empirical cases, as it attempts to reach a hypothesis through the analysis of the individual negotiation cases in order to answer the thesis’ problem formulation.9


1.3.1 Delimitation and Theoretical Position


As mentioned above, one can approach negotiation and dispute resolution as both a science and art, and the theoretical scope of the field is one of several theories that are utilised in the analysis of negotiations in order to examine, recommend and predict the actions of the negotiators. It can therefore be regarded as a practical field, which is primarily engaged in applying various theories in order to produce strategies and tactics for negotiators and, as such, can be considered a practical eclectic field of science and art.


This thesis follows the tradition of the field as it utilises theories from the fields of game theory, social psychology, cultural studies, and communication, as well as the philosophy of law and ethics.


However, it is not within the scope of practical negotiation or this thesis to discuss the issues of scientific philosophy involved in applying such a wide array of theories as this, in itself, could be the subject of one or several PhDs. Nonetheless, this particular thesis takes a specific position to the theories through its approach to the individuals in the cases by ascribing meaning or explanations to the actions of the people involved in cases but does not examine correlations between them.


One of the main research methods of social psychology´s scientific methods is the behaviouristic study of correlations, meaning the measuring of the correlation and frequency between stimulus and response.10 In this field, Daniel Kahnemann has conducted experiments that indicate a strong correlation between the proximity of the time of a meal with the frequency of a parole board’s number of granted paroles. This research showed that, the further away from the meal a case was handled, the fewer paroles were granted, and Kahnemann has a strong argument that this was due to the decrease in the blood sugar of the parole board over time, as there was a strong correlation between the two factors.11 This finding is a potent demonstration of a point also made in American realist Philosophy of Law, known as breakfast jurisprudence,12 that the reason for any behaviour of a judge may be affected by the fact that they are hungry or ate something that disagreed with them. Moreover, if this is the case, one can only imagine how many other factors may be influencing any party´s behaviour. Based both on the correlative study performed by Kahnemann, and realist Philosophy of Law, this thesis takes a very cautious stance on claiming causal relations between two factors and would rather offer interpretations13 than explanations.14 However, this would not be in tune with the approach of the field of negotiation in general, and instead of abandoning an explanatory approach entirely,15 this thesis adopts the structuralist position that one can offer plausible explanations of phenomena based on social analysis of negotiation cases based on general theories. Despite this, this is done while approaching the actions of the individuals, and also adopting a hermeneutic approach of ascribing meaning to the actions of the persons in the cases involved as being expressions of thinking, feeling and will.16 As such, the theories have been chosen based on their potential to offer a combination of plausible explanations and interpretations.17 The approach of this thesis is thus in accordance with that of negotiation - where different theories supplement, rather than oppose each other, as proposed by Gifford, who suggests that the rational analysis of game theory benefits from other studies from across various fields of how people react in real life situations where judgements rather than algorithms guide their actions.18
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3. Theory



This section functions as an analytical framework for the analysis of a number of cases that will demonstrate the different communication values of different negotiation strategies and tactics.


3.1 Game Theory


Game theory is the study of conflict and cooperation and applies to interaction between several interdependent agents.19 In the case of contract law studies, these can be both individual physical persons, as well as juristic persons such as groups or various forms of companies who are represented by a person, such as a lawyer, with or without the authority to form binding agreements on behalf of the juristic person.20


Game theory provides the conceptual framework of language, structure, analysis and understanding of strategic scenarios. The first formal study of the field took place in 1838, but it was not until 1921 that mathematician Emile Borel suggested a formal theory of games. Until the 1950s, the field was particularly studied and developed in the academic disciplines of mathematics and economics. Subsequently, it was applied to the fields of war and politics and, throughout the last quarter of the 20th century, the influence of game theory has spread across a large number of academic disciplines such as sociology, psychology, biology and auctions. This has resulted in two Nobel Prizes being awarded to prominent game theorists John Nash, John Harsanyi, and Reinhard Selten, from the field of economics.21


As a tool for designing, the strength of game theory is the methodology it provides as an analytical framework for understanding social interactions and, based on the analysis, the formulation of strategic choices. The modelling of the strategic choices requires the decision maker to analyse the players and their strategic options, while considering their preferences and potential reactions. This provides the players with a clearer understanding of the problem, the rules, players, and potential moves of the game, allowing one to more effectively play the game.


3.1.1 Co-operative and non-cooperative game theory


In game theory, the object of study is the game, which denominates a formal model of an interactive situation between several players delimited by a game with only one player, which is known as a decision problem.


As mentioned earlier, the person applying game theory to an interaction maps out the players, their preferences, information about interaction, and the strategic actions available to each player, as well as how these will affect the outcome of the situation at hand. These factors can be described at different levels of detail depending on the relevant context.


Co-operative games only specify which gains each negotiation party can obtain through co-operation. In game theory, the process through which co-operation is formed, for example through negotiation, is not made explicit.22


Co-operative game theory investigates the relative power held by the various players and/or how successful coalition partners should divide the proceeds based on their relative power in the negotiation and is not engaged in analysing offers and counter offers. This is the focus of non-cooperative game theory, which is principally concerned with the analysis of strategic choices and concessions.


The paradigm of non-cooperative game theory is that the details of the strategic choice and timing of the players’ actions are paramount in the determination of the outcome of a game. In contrast to co-operative games, non-cooperative games have rules regarding what each player should do in their turn based on the other players actions and it is non-cooperative in the sense that each player serves their own interests and co-operation only occurs when it serves the interests of the players involved.


The central assumption about the players is that they are rational in the sense that they always choose actions that give them the outcome they most prefer, based on what the player expects his/her opponents to do. While this is the central position, other motivations for choosing a particular action can also be taken into account.23


One of the game problems in game theory that demonstrate the difference between co-operative and non-cooperative strategies is the prisoners’ dilemma.24


The hypothetical situation being that two prisoners have been taken into custody by the police and are both accused and are, in fact, guilty partners in crime. They have no means of communicating with each other.


The suspects now have the following choices:


1. They can choose not to co-operate and bet that the other suspect does not co-operate and, if this is true, both suspects are likely to receive a small or no penalty.


However, they know that prisoner who co-operates first will receive a small or no punishment, while the one that does not co-operate first will receive a larger one.


2. They can therefore choose to co-operate with the authorities thus subjecting the other prisoner to a larger punishment.


By choosing strategy number 1, the prisoners are employing a co-operative strategy with each other, but a non-cooperative strategy with the authorities.


By choosing strategy 2, the prisoners are choosing a non-cooperative strategy with each other, but a co-operative strategy with the authorities.


We can then add rounds to the game problem; in this case, the prisoners would be returned to their cells and brought back in for questioning the next day. Then, after the first day, it will become apparent to them if the other prisoner is co-operating with them, or if they have been sold out to the authorities. This will give them an indication of the trustworthiness and negotiation strategy of the other prisoner and, if neither prisoner defects in the first round, they will likely continue to co-operate in subsequent rounds.25
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