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CHAPTER 1


Medieval Scottish Lordship and the Historians


Medieval and early-modern Scotland was a small, remote European kingdom. Medieval and early-modern Scotsmen, and even Scotswomen, kings, nobles, merchants, scholars, clerics, laymen and women on pilgrimage or as litigants and witnesses trecking off to Rome, were determined Europeans. The Scottish Mahomets consistently battered at the European mountain; and if they were sometimes repulsed, by their English neighbours who in any case viewed themselves as superior to anyone else in Europe and particularly the Scots, or by the late-fifteenth century duke of Milan who equated sending his daughter off as a bride to far-off Scotland with parental cruelty, they were also remarkably successful, through sheer persistence, in making an impact.1 It took a lot of effort. Historians of Scotland today lament the fact that it still takes a lot of effort to attract the interest of the world beyond the Scottish border to this remarkable little kingdom, which precisely because it was both a simpler society than the great European powers among whom it ranked itself, and at the same time fully up-to-date with European fashions, socially, culturally and spiritually, offers insights into contemporary attitudes sometimes obscured by the apparently greater sophistication of the better-known parts of Europe.2 No better example can be found than lordship in Scotland in the fifteenth and sixteenth centuries. One reason for comparative historical neglect is that Scotland was a far less well documented society than its neighbours. Yet it has left us a collection of documents about lordship which are unparalleled in the extent of their survival. They are called bonds of manrent and maintenance. They are almost entirely concerned with personal lordship. They were not made because they recorded any property considerations, whether of money or land — the most obvious reason for writing something down. But there are some eight hundred of them still in existence.


And they are testimony to a problem. In the English-speaking historical world, that problem is called ‘bastard feudalism’ — or sometimes ‘decayed’ or ‘non’ or ‘new’ feudalism; Scottish historiography until very recently took a rather simpler line, and regarded them purely as a Bad Thing, a force only for lawlessness and disorder. Whatever label is attached to them, they are a spectacular source for a new phenomenon in late-medieval Europe, the resort to the written vernacular bond as a means of expressing loyalty, friendship and service. In England, France and Germany, this practice was a marked feature of the fourteenth and fifteenth centuries. Scottish evidence before the mid-fifteenth century is slight; thereafter it explodes into a wealth of documentation which lasted until the early years of the seventeenth century. The bonds do not tell us that the concept of lordship and service had changed; they tell us, with far more clarity than any earlier evidence, what the concept was. The novelty lay in the extensive recording of the intangible, the personal relationship between lords and their men, removed from or at least no longer dependent on material considerations.


For 150 years, men who wished to attach themselves to a lord came to him and gave him a bond of manrent. That in itself is a notable aspect of Scottish lordship and service. In the past, in the ‘feudal’ period, it was the lord who ‘gave’ — a charter and fief. In later-medieval England, again it was the lord who ‘gave’ — a fee. The balance in Scotland was quite different. The grant of land or money was not wholly divorced from the making of bonds of manrent; this was the inducement in some cases. But these cases are rare. What the man normally got in return for his detailed promise to serve his lord for life, to give him counsel, to accompany him when required, to avert harm from him, was a promise of maintenance and protection; and as far as we know — for the survival rate of bonds of maintenance is very much smaller — the lord’s promise was usually more briefly and generally expressed.


All over the country, men whose ancestors had been the beneficiaries of feudal lordship, at the expense of their lords, came and made their obligations of manrent. In the north-east, the major recipients of their bonds were the earls of Huntly and Errol, and prominent families of lesser rank like the Campbells of Cawdor and Grants of Freuchy. The west was dominated by the lordship of the Campbells, of Argyll and Glenorchy. On the borders, men gave bonds to the earls of Angus, to the Maxwells, and to the Kerrs, Scotts and Johnstones. From the lowlands and south-west are the bonds to the earls of Arran, Morton, Eglinton, Cassillis, Lennox and Montrose, and to the Boyds of Kilmarnock, the Oliphants and the Hays of Yester. The bonds made to the Campbells of Glenorchy, Cawdor and Barrichbyan included the purely highland custom of giving calps and, in the case of Glenorchy, fostering. Otherwise regional variations do not occur. With the proviso that in this huge collection there is no such thing as a rigid stereotyped text, a man making a bond of manrent in Aberdeenshire or Moray was doing the same thing, in the same way, as a man in Lothian or Ayrshire.


The collection as it now exists certainly leaves gaps. Only one Scottish lord is known to have had more bound to him in manrent than the 67 indentured retainers of William lord Hastings.3 Moreover the large family collections of the earls of Huntly and Argyll and the vast number of bonds made to the Campbells of Glenorchy give something of an impression that it was those semi-lowland lords who presided, perhaps uneasily, over the highland areas who particularly sought the manrent of lesser lords and lairds. By contrast, there are families who have left us no record of their lordship of men. Yet the making of manrent was clearly a Scottish practice, not merely a highland custom, as one scholar suggested, and certainly not only a lowland one, as another tried to argue.4 Patchy though the collection is, it is geographically widespread enough to suggest that it is in the highest degree unlikely that there were some families who held completely aloof from this well-known method of building up alliances, or really made so few that the exercise was futile. The omissions are much better explained by the fact that by the end of the seventeenth century bonds of manrent and maintenance were at best of antiquarian interest, at worst records of the ‘less civilised age’ which in 1677 the earl of Strathmore compared unfavourably with his own;5 when charter chests became over-full, they were the scrap paper. At Strathmore’s own castle of Glamis, for example, only one bond survives; this archive contains such a preponderance of land-titles and such an almost complete absence of personal papers from the period when bonds were commonplace that it looks as though a later Lyon with an overdeveloped sense of order cleared them out, fortunately missing one in the process. Similarly the papers of the Farquharsons of Invercauld, a fairly prominent Aberdeenshire family in the sixteenth century known to have allied themselves with the house of Huntly, survive in any quantity only after 1600; and one can only make a frustrated guess at what the nineteenth-century commissioners meant when they said that there were numerous bonds of manrent in Drum castle, in view of the paltry number of Irvine of Drum bonds now discoverable.6 Cosmo Innes’s assertion that ‘Bonds of Friendship, Bonds of Homage, Bonds of Manrent and Maintenance are found in greater or less quantity in all old Scottish charter-chests’ is not, therefore, strictly correct, but neither is it wildly far-fetched as speculation about what did exist in the sixteenth century.7


What accident of survival does not blur is the timespan in which the making of these bonds flourished. The first surviving example in which the word ‘manrent’ is used is dated 18 January 1442. Of course that may not have been in fact the first, but it is unlikely that the date can be pushed back much earlier, both on the grounds of linguistic evidence (surveyed in Chapter 2) and because there is nothing in the handful of rather different personal expressions of lordship and service to suggest that they conceal a widespread practice of making personal bonds. That practice came to an end, remarkably abruptly, at the beginning of the seventeenth century. Thereafter, individual personal bonds were exceedingly rare, outdated survivals in the Highlands of earlier custom rather than an integral part of social and political alliances — or, in the case of two twentieth-century bonds of manrent, one made in London, the other in New Zealand, presumably the kind of romantic sense of identification akin to the wearing of tartan ‘with tribal enthusiasm, by Scots and supposed Scots from Texas to Tokyo’.8 But a related kind of agreement did survive. Along with the bonds of manrent of the fifteenth and sixteenth centuries went bonds of friendship, bonds made for exactly the same purpose of assistance and protection, but by men of equal status. From that there grew the collective bond involving considerable numbers of people and made for a specific political purpose; and this was to have its apotheosis in the greatest of collective bonds, the National Covenant of 1638.


If the ratio of survival cannot be known, the survival rate in itself gives us an extraordinarily impressive and sadly neglected source for that great European historical puzzle, the nature of lordship at the close of the middle ages and the beginning of the early-modern period. But it is a source which first has to be disentangled from two things: the condemnation by three centuries of Scottish lawyers and historians, and the wider historiographical problem encapsulated in ‘feudalism’ and ‘bastard feudalism’. The first of these is the peculiar byproduct of the genetic accident which put a Scottish king on the throne of England. Late-medieval Scotland shares with other societies the experience of being scrutinised by those who see history as a linear progress, and found wanting. What was unusual was that whereas elsewhere this scrutiny was focused on the fourteenth and fifteenth centuries, in Scotland it took in the sixteenth as well. 1485 may not be regarded as quite the great divide it once was, but it retains just enough of its aura to leave the lingering impression that unruly medieval magnates rose from their English beds on 1 January 1486 as better or at least more controllable inhabitants of Tudor England, whereas in Scotland they were to rampage on for a further century until the reign of James VI, despite the efforts of James IV to emulate the successes of his contemporaries Henry VII and Ferdinand and Isabella in bringing ‘new monarchy’ and order to their kingdoms.9 Scotland did indeed remain an unusually localised society on which ‘the centre’ impinged lightly for most of the sixteenth century; the change to a more centralised kingdom, with direction and interference from the centre and local awareness of the centre, happened late and happened fast.10 The internal factors which produced this change (considered in the last chapter of this book) were to have profound effect on traditional patterns of lordship and therefore on later attitudes to lordship. But far more important was the effect of the union of the crowns in 1603. Detailed investigation of the consequences of that union, and the subtle impact it had on the thinking of the Scottish ruling élite, remains to be done; but a strong element from the beginning was the desire to counter any suggestion that Scotland was in any way — politically, legally or socially — a backward society. What the English had already been saying in the sixteenth century about lack of royal authority in Scotland and the excessive power of the nobility now struck a sensitive nerve.11 The first king of Britain was at great pains to argue to his incredulous English subjects that his two kingdoms had a great deal in common, from language to political structure.12 His Scottish subjects began to reinforce the point, and did so particularly at the expense of the Highlands, the bloodfeud and the bonds.


The poet, scholar, historian and political theorist William Drummond of Hawthornden, writing in the first half of the seventeenth century, set the scene. Drummond described how John duke of Albany, coming from France to Scotland as governor in the minority of James V with little knowledge of the country, fell particularly under the influence of John Hepburn, prior of St. Andrews; and Hepburn tried to use this influence to poison Albany’s mind against three people whom he hated. In this he was following a brief account of Hepburn’s dealings with Albany by the late sixteenth-century chronicler Robert Lindsay of Pitscottie; but whereas Pitscottie limited his account to Hepburn’s attack on certain individuals, Drummond saw a general issue:




He [Hepburn] gave him a catalogue of the whole deadly Fewds and Divisions among the Noblemen and Gentry … How in prosecuting Revenge in them, they cared not how innocent any man was, if he were of the Name and Alliance, but rather thought the more innocent any was, the more it testified their spite … He shewed them what Factions were in the kingdom, who sway’d them, and were the Heads. He told them that the Scots were a violent fierce people, mutinously Proud, and knew not whom to obey without the Sword were drawn. That they were never absolutely governed by their own kings themselves, far less would they be ruled by him who was but a Governour and half a stranger … He instructed him, how the greate Houses of Scotland were so joined and linked together by kindred, Alliances, Bonds of Service, or Man-rent, that no Gentleman of any quality, although a malefactor and a guilty Person, could be presented to justice without some stir, commotion, or Tumult of the Grandees and their factious Friends.13





This is a very succinct statement of the traditional view of fifteenth- and sixteenth-century Scotland. All the elements are there: the ungovernable Scottish magnates, the feuds, the inability of the crown to exercise effective authority and ensure that justice was done; and a prominent element is the evil of bonding. This passage shows the beginnings of the tendency to regard it as an unsavoury custom of the ‘less civilised age’; the earl of Strathmore’s comment complacently invoked the physical evidence for this, asserting that feuds and castellated houses were ‘quite out of fashion … the country being generally more civilised than it was of ancient times’. The correlation between feuding and bonding was all too easy to make; the feud, both in its bloody form and its judicial processes, will flourish in a society where the local community has more practical meaning than the national one, and where men rely on mutual help within their social groups.


Thus was created a paradox. The advent of Scottish kings reigning in London was to encourage in the English a strenuous pride in their medieval past, however much that pride was fed on dubious history and political expediency. In Scotland, the effect was exactly the opposite; because their very different medieval past was not of much help in supporting their claims to be at least as civilised and probably more godly than their recently-acquired fellow-countrymen south of the border, the Scots were busy laying the foundations of the idea that pre-Reformation Scotland was a hotbed of lawlessness, feud and overmighty magnates. Their invocations were not to their medieval past (it would, after all, have been wholly inappropriate to parallel the appeal to Magna Carta with an appeal to their most famous political statement, the Declaration of Arbroath) but to the post-Reformation one: the National Covenant, that document whose supreme irony is that its genesis lay in the late-medieval bond, acknowledged nothing, even in its secular concerns, before the reign of James VI.14 But the National Covenant itself shows a strong preoccupation with legal precedent; and it was, not surprisingly, the lawyers who had a particular vested interest in rejecting a past in which social customs had given them less place than in the present. Building on the beginnings of the systematic study of Scots law by the late sixteenth-century lawyers, they naturally reacted against the extra-curial, amateur forms of justice so different both from England and from the professional system they were themselves creating in Scotland. The process became dramatically clear in the writing of the man regarded (somewhat exaggeratedly) as the father of modern Scots law, James Viscount Stair; in a chapter dealing with liberty and freedom, he had this to say:




There was formerly a kind of bondage in Scotland called Manrent, whereby free persons became the men and followers of those who were their patrons and defenders; (and therefore these were rather in clientela than in bondage) but it is utterly abolished both by Act of Parl. 1457 c.77, and Parl. 1555 c.43, and by our custom.15





The interest of this unrealistic and historically inaccurate statement lies in its air of being a comment tossed off about a bad custom of the bad old days. Even so, it is extremely mild when compared with the much more detailed discussion of bonds of manrent by the eighteenth-century lawyer Lord Bankton. Here, the hostile approach not only gained ground but ran riot. Bankton’s wildest flight of fancy was his complete misrepresentation of the meaning of the word ‘manrent’; but his general assertions set out for the first time in extenso the critical attitude to the making of bonds which has been followed, more or less, ever since.


Bankton began by paraphrasing the sixteenth-century lawyer Thomas Craig’s Ius Feudale, using manrent and maintenance to denote feudal dependence and protection, without any qualification. From this he was led into the quite false explanation of ‘manrent’ as denoting ‘the rent or reddendo prestable by the man or vassal to the lord or superior’. Then he went on to develop his theme:




The contract of manrent, of old in use with us, had its rise probably from the foresaid feudal dependence, but it came at last to be practised without relation thereto; by this one became bound to pay a rent or yearly pension to another for protection of himself, his family and goods, from the violence and depredation of others; he that received the pension was termed the maintainer and accordingly gave his bond of maintenance and protection to the other, who granted to him a bond of manrent. These defensive alliances, as I may call them, among subjects, became justly suspected by the government, and therefore were long ago abolished by express statute, and the givers and takers of such bonds are declared punishable; however they do not, when in vigour, impose any dependence of the one upon the other, further than concerned the foresaid protection, being only contracts of association for mutual defence, when violence and rapine prevailed over law and justice.





After which splendid tirade, he tailed off into a flat comparison of this contract with the custom of giving blackmail on the borders.16


This garbled mixture of Craig, Stair and imagination certainly emphasises the defensive element in bonding, but does so in language which is highly emotive, and which leaves no doubt about the barbaric and aggressive nature of the society in which it was prevalent. It also reiterates Drummond’s theme of a government rendered weak because of the alliances of its subjects. This was given even more prominence by Bankton’s famous contemporary, William Robertson, who described ‘leagues of mutual defence’ and bonds of manrent as ‘so many alliances offensive and defensive against the throne’. He did point out that because of weak central authority, ‘self-preservation, it is probable, forced men at first into these confederacies’, but his phrase ‘offensive and defensive against the throne’ takes his subject a long way from the idea of self-preservation; the passage is, indeed, something of a conceptual muddle.17


The beginning of the professional study of history in nineteenth-century Britain included an upsurge of interest in the history of Scotland, inspired and presided over by Sir Walter Scott. Scottish scholars plunged into the writing of history and the editing of texts. Neither rescued the medieval past from its deplorable reputation. Scott himself was no enthusiast for the middle ages in Scotland; and the calmer voices of W. F. Skene and Cosmo Innes were drowned out by one of his own circle, P. F. Tytler, who unleashed his indignation against ‘these feudal covenants, named bonds of manrent, which formed one of the darkest features of the times, compelling the parties to defend each other against the effects of their mutual transgressions’. Worse: the barons, ‘trammelled by bonds of manrent among themselves … either refused to execute the commands of the sovereign, or received them only to disobey’.18 This was the highpoint of condemnation. The making of bonds was now wholly irredeemable, for it rendered civilised and ordered society impossible; it was shockingly different from the life of Tytler’s own dear queen and from a perspective which embraced Empire and the balanced constitution, the latter a blessing enjoyed as much by the ‘North Britons’ who benefited from it as by the South Britons who had created it.


Tytler’s use of the word ‘feudal’ as a general, mud-slinging word, would not have commanded general acceptance. His approach to the making of bonds would. From this point, the historiography of bonds of manrent and maintenance can no longer be confined to Scottish writers. The focus moves south, to the publication of the Paston Letters and the light they shed on English lordship. But perhaps ‘light’ is the wrong word for the nineteenth-century response. The evidence of the Paston Letters provoked a sense of outrage in one scholar, Charles Plummer, very similar to that of Tytler; and in 1885, ‘bastard feudalism’ was born.19


What Plummer meant by ‘bastard feudalism’ was a degenerate form of feudalism which produced a breakdown in fourteenth- and fifteenth-century English society. ‘God stand up for bastards’ might be the appropriate response;20 and if not God, one of the greatest and most influential of English medievalists did. The phrase was brought into current modern use in a far less harsh and censorious sense by K. B. McFarlane in an article which had a dramatic effect on fifteenth-century scholarship. Citing the Oxford English Dictionary, McFarlane pointed out that while the most obvious meaning of ‘bastard’ was that used by Plummer, it also had the less well known but rather more respectable sense of ‘having the appearance of’, and with this second meaning the phrase could be retained as a convenient description of the relationship between lords and their men in later-medieval and early-modern England.21 And not only England; it has been taken over by English-speaking historians of other societies, including Scotland.22 There is no need to rehearse here the immense impact of McFarlane’s insights into the late-medieval English nobility, which have informed the work of every historian since he first wrote; his seminal restatement of the values and nature of English society may be questioned in detail, but in essentials is unassailable. But the very dominance of McFarlane’s influence has, paradoxically, had one unfortunate effect in that it has driven the subject onto an unnecessarily narrow road. McFarlane himself used Plummer’s phrase as a peg on which to hang a revolutionary re-think. In the hands of his successors, it has become a label which no late-medieval historian can be without. Historical language shifted; historians, seeking to assess the level of lawlessness in late-medieval England, no longer asked what factors created or minimised lawlessness so much as how far ‘bastard feudalism’ was responsible for it.23 Two articles by Christine Carpenter, both published in 1980, show the conceptual problem thus created. One, assessing the fairly hair-raising career of Sir Thomas Mallory, invokes McFarlane’s own awareness that magnates must be treated as individuals and not as a stereotype. The other makes the somewhat unexpected and certainly alarming claim that ‘no study of how bastard feudalism actually worked has yet appeared in print’. What have historians been doing? The article tells us: bringing us to the point of acceptance that bastard feudalism ‘was not an aberration but the logical successor to feudalism’.24 Outside England, the need to retain a label is equally pervasive, but the starting-point rather different; for historians of other societies cannot automatically lay claim to McFarlane’s phrase and must begin by asking how far it can be applied. Thus one, wrestling with the problem, has judged that ‘the term ‘bastard feudalism’ is not so apposite for early Stewart Scotland … instead, the phrase ‘decayed and non-feudalism’ used of late medieval France by Mr P. S. Lewis probably describes the Scottish situation better’.25 As the reason for rejecting ‘bastard feudalism’ is that in Scotland ‘fairly straightforward feudal grants are still to be found’, this passage, taken from a well-documented and informative study of the early Stewart nobility, suggests that the understandable desire to employ current classifications is in fact more problematic than helpful.


The problem is not only one of subsuming late-medieval Scottish lordship into the debate about contemporary English lordship. It goes back to an earlier phase, which was undoubtedly linked to and affected by England. ‘Bastard feudalism’ may at least be seen as the logical successor to the tendency of British historians to reify ‘feudalism’, despite Ganshof’s warning that ‘Le mot Féodalité … prête à confusion’, and the heroic efforts of some scholars, notably Professor Peggy Brown, to remove the word from the historian’s vocabulary.26 This tendency was undoubtedly a greater temptation for historians of the feudalisation of the British kingdoms than for those of European societies, for the traditional approach to British ‘feudalism’ was to see it as imposition from without rather than development from within. Having come across the Channel in William the Conqueror’s ship in 1066, to be forcibly imposed on a conquered society, it then moved north with David I and his Anglo-French friends who settled in Scotland and imposed it peacefully on the society into which they assimilated themselves, in a highly developed and ‘remarkably cut and dried’ form. Its appeal was clear enough. It changed the rules of the political game for the rulers, to their advantage. By introducing the concept that the land was the king’s, to be granted to those who would serve and be loyal, the idea of delegation was created; and delegation, ‘the essence of feudalism’, worked very well for the twelfth-century kings who feudalised as much of Scotland as they could and immeasurably increased their authority and control of their kingdom in the process.27


The invocation of the northern European model, as transmitted by way of England, is actually more legitimate as a means of elucidating the structures and attitudes of feudal Scotland than the borrowing of ‘bastard feudalism’ or its variants to describe post-feudal Scottish lordship. With impeccable scholarship and an enviable eye for detail, the doyen of Scottish feudal studies, G. W. S. Barrow, has given us a very full picture of the influences and process by which Scotland became a feudal kingdom.28 Knight-service, fiefs, feudal incidents, all crowd their way into the documentary evidence: indeed, thanks to the desire of the crown to bring its kingdom up-to-date, documentary evidence exists in quantity for the first time. Yet it leaves open the huge question, what did it all mean? For what is recorded is highly selective. It tells us much about patterns of landholding and arrangements for war. It certainly shows that twelfth-century kings saw practical advantages in introducing to their kingdom practices fashionable in Europe. They did not follow only secular fashions; they were as alive to the current form of religious expression, and monks as well as feudal knights became a familiar part of the twelfth-century Scottish scene. What we are witnessing, as Barrow rightly stresses, is an early example of the marked feature of the Scottish monarchy throughout the medieval and early-modern period, its brilliant instinct for offsetting its realistic position by the conscious pursuit of European fashions, and the enhanced prestige which inevitably followed.


It was this instinct which gave some of the outstanding kings, like David I and James V, a place in Europe far beyond anything which their economic and political state merited. But the most intelligent of kings combined the pursuit of fashion with the instinct for flexibility and adaptation. If there may be doubts about whether ‘military feudalism’ was ever the answer to a would-be victorious ruler’s dreams, there is no doubt that in Scotland it was not; the introduction of the ‘mailed and mounted knight’ was not the way to beat English armies, as the Battle of the Standard in 1138 showed with hideous clarity. That did not matter much in the twelfth and thirteenth centuries, when England and Scotland were normally at peace. It mattered a great deal when they were at war, from the end of the thirteenth century. Robert I’s answer, given that he did not have the resources available to his wealthier adversary to raise armies by contract, was the revival of military feudalism, brought up to date by replacing cavalry by knights fighting on foot, and by the conversion of knight service to archer service: ‘we must conclude that in [Robert I’s] view the twelfth century model — with certain modifications — was best suited to the conditions of Scottish society even in the fourteenth century’.29 The man who won the brilliantly unorthodox Battle of Bannockburn against the heavy cavalry of England almost half a century before the English themselves became unorthodox at Crécy undoubtedly knew what he was up to, and was certainly a master of adaptation. He contrasts very favourably with that very unsuccessful soldier James IV, whose inexperience of war sent him off to Flodden in 1513 with his head full of fashions now becoming outdated, the laws of war, chivalry and a prestigious army encased in plate-armour in which it sank into the Northumbrian mud30 — just as the English cavalry had sunk into the Stirlingshire marshes in 1314.


Evidence of flexibility had been seen much earlier. Scottish ‘feudalism’ may look very like English, but there was one significant distinction; no king after David I granted out substantial knights’ fees, creating instead a huge network of fractional fees. Such examples from a society which combined awareness of European practice with a readiness to adapt to particular Scottish needs are of considerable value in three ways. They offer a clue to the attitudes of those who ruled feudal Scotland and their immediate associates. They provide admirable grounds for replacing the unhelpful question ‘what is feudalism’ with the much more productive ‘What happened in the various societies of western Europe which we call ‘feudal”? And they create a model which may be more profitable for a study of late-medieval Scotland than the importing of a yardstick from another society. But the last of these is the most tentative, and brings us back to the problem of lordship. For we are still left in the dark about feudal lordship as a social phenomenon; and in Scotland more than in other societies this is a particular difficulty. The feudal contract has been given so much more attention by historians than any other that there has been an inevitable tendency to regard it as the norm rather than as one phase in the history of alliances between lords and their men, so that what came before led to a higher form, and what came after was at best a decline, at worst a distortion of an ideal. Late-medieval historians of lordship are therefore drawn back irresistibly to the model of feudal lordship. Some, like showjumpers in the puissance event, hurl themselves at the huge wall of feudalism and fail to clear it; others make the supreme effort and soar over on to the even more uncertain ground of pre-feudal lordship. The difficulties created by reifying ‘bastard feudalism’ are bad enough, as one comprehensive ‘thing’ is related to another. The difficulties are even greater when the composition of the wall is unclear and the ground beyond very obscure indeed. Even the most ardent of Anglo-Norman feudalists do not deny some element of continuity with the Anglo-Saxon past. Professor Barrow certainly does not deny continuity with pre-feudal Scotland.31 But continuity with what?


From across the channel, where the Capetian kings simply do not fit the Angevin or Scottish model, whatever the dukes of Normandy were up to, comes a much clearer indication of the dimension so lacking in Scottish or even English ‘feudalism’: personal lordship. The first volume of Marc Bloch’s immortal work, subtitled ‘The Growth of Ties of Dependence’, traces the development of feudalism against the background of the need for personal alliances and the pressures on earlier forms of such alliances. Georges Duby showed how impossible it is, because of the tensions inherent in the relationship between lords and their vassals, to depict ‘feudalism’ as in any way a more rigid, widespread or even particularly new solution to the problem of control by the lord and the assurance of allegiance by the vassal. Thus of ‘feudalised’ Mâcon by the end of the eleventh century, he wrote:




To sum up, feudal institutions were adapted, without appreciably modifying, the former structure of the upper class. Between great lords or knights, homage is a simple guarantee, an undertaking not to harm; between a lesser noble and a powerful one, it is a true obligation, an undertaking to serve. Vassalage and the fief, customary practices born of private usage, reinforced the relationships which the unequal division of wealth and power had already imposed; they did not create others. In the Mâconnais in the eleventh century, there was no special vassal-pyramid, no feudal system … In spite of their power and their ability to confiscate the holding of a faithless vassal, the lords had little control over their men, these allodial holders who had other resources, other patrons and other refuge.32





This analysis is based on far more evidence than is available to the historian of eleventh-century or even twelfth-century Scotland. But its approach is echoed with a sureness of touch by A. A. M. Duncan in a memorable passage, worth quoting in full. Writing about ‘what thirteenth-century ‘feudalism’ was all about’, he says:




The personal relationship of knights to barons, while it seems to depend on tenure, was really coincidental with it … their special relationship with a great magnate arose from the fact that he was a great magnate, and that their holdings lay within the geographical range of his influence. They served in his court, his administration, his social circle (familia), his company of war (comitiva) and some of these things were made to look dependent upon the land they held of him and the homage and fealty which they did to him. But the tenure of land can be regarded as part of these relationships, and not, as the lawyers would have it, a reason for them. Among lords, knights and lairds, the appearance of a meaningful ‘feudal’ relationship was maintained over many years by, for example, the giving and taking of homage, by wardship and marriage of the person as well as the wardship of the land, all of which reinforced the social relationships among these men, the clientage of one and the protection of another. This appearance, however, was surely selective: it ignored the much greater legion of homages and fealties and tenures which led to no such relationship, which were devoid of any content except to the payment of feu duty and relief and the giving of sasine. This tired structure was scarcely more significant of social relationships than the ruinous feudal pile which conceals lucrative legal incompetence today …33





In other words, lords had their immediate circle of men who served them, counselled them, and turned out when they needed them; they also had people whose rents helped them to live in their accustomed style and who, by virtue of the terms of their holdings, might have to meet together when occasion demanded in order to elect which one of them would actually go off to fight — for his forty days, if that can be believed — and to equip him. This superb passage is speculative about the thirteenth century. It is in fact reinforced by two detailed studies of ‘feudal’ lords, Anglo-Scottish both, Roger de Quincy and David earl of Huntingdon; there, the distinction between what may be called the men and the tenants — feudal vassals all — provides our only real clue to the existence of personal lordship which lies concealed beneath the terminology of the feudal charter.34 It is also surely sound as an insight not just into thirteenth-century feudal Scottish lordship, but into medieval lordship.


If Duncan’s distinction between two types of relationships is reinforced by the work of two other modern scholars, his condemnation of the ‘tired structure’ of commercialised feudalism finds very powerful backing indeed. The first man in Scotland to address himself to the problem, the sixteenth-century lawyer Sir Thomas Craig of Riccarton, deserves a far more honoured place in the historiography of feudalism than he has ever had. It was Craig who first enunciated the concept which we now call ‘bastard feudalism’. His great work Ius Feudale was imbued with awareness that fundamental to the feudal contract was the personal relationship between lord and man — and imbued also, therefore, with a powerful sense of the decline and debasement of that contract, overlaid by legalism and undermined by commercialisation. But if the feudal contract had become debased, there was still one form of contract in early-modern Scotland which retained the ideal. In what was almost a purple passage, Craig wrote




Et breviter nusquam, in quod alter alteri teneatur, melius et planius exprimi potest, quam per mutuas illas obligationes hominii et tuitionis, quae apud nos Manrent et Mantenance dicuntur in quibus ea, quibus alter alteri obligatur, fidelissima continentur, nisi quod feudorum natura majorem includere benevolentiam inter partes videatur.





He had already referred to ‘obligationem protectionis, hominii et manutentiae, vulgariter Manrent et Mantenance … Has conditiones … naturaliter omnibus feudis inesse antea diximus’.35


Craig never followed up his stated intention to consider how far these obligations were ‘coincident with those of the feudal relation’; in the passages cited, there is a certain ambiguity, and it is never made clear whether he regarded them as directly ‘feudal’ or as the new form of the ideal relationship which had disappeared from the feudal contract. But he was quite clear about what was not truly feudal. True feudal service could not be limited in any way: ‘cum vassallus domino ad omnem operam, consilium, fidem, domi militiaeque praestandam, & nullis finibus constrictam, ex nature veri feudi obstringetur’. By contrast, if limitation or definition of service occurred, ‘iam non est rectum & naturale feudum, sed degenerans … & feudastrum, quasi semifeudum’.36


His translator Lord Clyde actually used ‘bastard feudalism’ for this passage; since he published his translation in 1934, he was interestingly caught between Plummer’s idiom and Craig’s approach. And indeed Craig’s choice of words compares directly with the two modern definitions of ‘bastard feudalism’; thus had a late-sixteenth century lawyer anticipated two great nineteenth- and twentieth-century historians. But his interpretation was very different from either Plummer’s ‘degenerans’ or McFarlane’s ‘feudastrum, quasi semifeudum’; for they were writing about a relationship which was no longer tied to the granting of land, whereas Craig was writing about the decline in recognition of obligations which accompanied the granting of land. There was nothing ‘bastard’ about manrent and maintenance. They were the ‘best and simplest epitome of the reciprocal duties of superior and vassal’.37


This surely is the point of departure for a study of bonds of manrent and maintenance. It is certainly the last point of clarity before the subject was submerged by the two strands of Scottish and ‘feudal/bastard-feudal’ historiography. For Craig, unlike his seventeenth-century successors, was in no way ashamed of his country. He was, indeed, James VI and I’s strongest ally in the king’s desire to codify and unify the laws of Scotland and England, and his other great work was an analysis of the law in which Scots law came out better than English, and which certainly anticipated Stair’s creation of the philosophic basis for Scots law.38 Nor did he set the non-feudal against the feudal, and see decline; rather, he saw revival and strengthening, after the decline of the feudal contract. It is not in the least surprising that Scottish ‘feudalism’ which, like English and as distinct from European, worked very clearly to the advantage of the crown as well as to the advantage of magnates and lairds, has appealed more to modern scholars than post-feudal lordship from which the formal bond to the king had disappeared. But Craig allows the possibility of a different approach, by raising different questions. It would, for example, be wholly unfair to historians of feudal Scotland and England to suggest that they were not aware of good and bad vassals, just as Bloch was.39 Yet because ‘feudalism’ appears less potentially disruptive than post-feudal lordship, it is still the case that lawlessness is seen as less prevalent in the twelfth and thirteenth centuries than in the fourteenth and fifteenth. But the primary meaning of ‘vassus’ was apparently ‘boy’, and it is one of a group of words — thegn, baro, cniht, bachelor — which originally denoted youth: the dramatis personae of ‘Feudalism’. What is the difference between this respectable feudal group and the early seventeenth-century ‘Band of Boys’ who, under their leader Gordon of Gight, terrorised north-east Scotland?40 Is there any ideological difference between feudal and post-feudal ‘boys’ which entitles us to invest the first with the dignity of being responsible leaders of men and controllers of society — almost, metaphorically, giving them long white beards — and the second with innate thuggishness?


The conclusion to be drawn from the influences which have affected our view of late-medieval and early-modern Scottish lordship, both from within and outwith Scotland, is surely that, in the words of a distinguished early-seventeenth century ‘revisionist’, it is time to go back to the drawing board.41 Scottish historiography has not served it well, not because it condemned it, but because it condemned it for the wrong reasons, based on assumptions that had virtually nothing to do with the subject itself. Insights drawn from other societies are of immense value, but imported classifications used to create a preliminary model may not be. For when we have duly acknowledged that all over Europe, England and Scotland, in any century of pre-industrial society, men sought lords to protect them and lords sought men to serve them, then lordship and service, within any society and from one society to another, become a subject of ‘infinite variety’, with the same endless and elusive fascination as Shakespeare saw in Cleopatra.





CHAPTER 2


The Language of Lordship


The phrase ‘band of manrent’ is unique. In other northern European countries, there was no significant change in language to describe the late-medieval contract; familiar terms were used, indenture in England, alliance in France, Dienerbrief in the German principalities, even if their meaning may have been subtly altered.1 Middle Scots ‘band’ presents no problem; it was the word for an extremely commonplace document of the fifteenth and sixteenth centuries, always written in the vernacular and describing a one-sided obligation whereby a man bound himself to fulfil obligations to another in matters of money or land or in the reinforcing of obligations already stated in a mutual contract between the grantor and recipient of the bond. ‘Manrent’ was quite different. It was a very rare and archaic word which was dragged out of its literary obscurity in the mid-fifteenth century. Its meaning was changed. And ‘with marvellous suddenness’ it became the standard term for the relationship between a man and his lord and as such was an extremely familiar word until the early seventeenth century, when both bond and word died out of use. Why it was adopted for this purpose is the first of the interesting and elusive questions about Scottish lordship.


It had always been a rare word. It first makes an appearance in late-tenth century Anglo-Saxon England in its original form ‘mannraedan’. This derives from ‘man’ — the lord’s man or dependent — and ‘raedan’, which in compounds means ‘to be in the state of’ but whose primary meaning is to counsel or agree. Its sense of counsel is most vividly seen in the word ‘geraednes’, the tenth- and eleventh-century word for the lawcode agreed by the king and his council — and in the famous pun Aethelraed Unraed;2 the connection between that and the counsel which was such a crucial part of later Scottish lordship can only be dropped speculatively onto the page, and left there. The first known examples of ‘mannraedan’ are in Aelfric’s Homilies and in his treatise on the Old and New Testament, written at the end of the tenth and early eleventh centuries; such phrases as ‘then the town-dwellers sent to the famous Jehu, [and] offered him mannraedan for all his commands’ and ‘then said our friends that we should come to you to your mannraedan’ show that it meant allegiance, obedience or dependence and that it was used to describe both the inferior’s dependence and the superior’s right to obedience.3 ‘Raedan’ as a compound meant a state rather than an act — ‘and [it] greatly shamed him of the devil’s mannraedan in which he had been until that time’ — but it was also used of an act: ‘a certain man made firm mannraedan with the devil’.4 There is no contradiction here; the evidence suggests rather that mannraedan described lasting allegiance initiated by a formal act, exactly as ‘manrent’ was later to do. The fact that it was a late word, which does not appear in Anglo-Saxon poetry, indicates that it was a legal and contractual term which reflects the greater weight put on the vassal’s obligation in this period than was found in early Anglo-Saxon England, when the oaths of both lord and men were given equal prominence;5 again this exactly anticipates the apparent contrast between the detailed bonds of manrent and the more general bonds of maintenance. And finally, it would no doubt have seemed wholly appropriate to Bankton and Tytler that ‘manrent’ started its life as a word associated with service of the devil.


Etymologically ‘mannraedan’ is the exact equivalent of ‘homagium’, the word which was a coinage of the ‘second feudal age’ and in common use by the twelfth century. The ending ‘agium’ corresponds to ‘raedan’; ‘homagium’, like ‘mannraedan’, literally means ‘the state of being a man’. But whereas ‘mannraedan’ described a state begun by an act, the emphasis when ‘homagium’ was used was always on the act of allegiance by which a man entered into a relationship of dependence on another; not until the late fifteenth century did it take on the secondary meaning of ‘being in a state of homage’. After 1100, ‘mannraedan’ or ‘manred’ was used as the English version of Latin or Norman-French ‘homagium’ or ‘homage’, with its original meaning cut away. Its use in the Anglo-Saxon Chronicle clearly denotes an act: in 1115 Henry I ‘acted so that all the chieftains in Normandy did mannraedan and faithful oaths to his son William’, and in 1137 ‘they had made manred to him [Stephen] and sworn oaths’.6 After 1300, it moved even further from its original sense and was used for vassals or dependents generally, and therefore a supply of men who would fight. From there it became in the sixteenth century the position of a leader of fighting men.7


In any of its meanings, it was always too rare a word in England for much to be made of it. At most it is a tiny tessaron in the conceptual mosaic of ‘feudalism’ and ‘bastard feudalism’. Superficially it may appear to conform very well with the rise and decline of English feudalism, but it is probably more appropriate to regard its shifts in meaning as a small indication of the changes in emphasis put on current ways of describing that ancient phenomenon, the grouping of men round a lord. It is an infinitely more valuable piece of evidence for late-medieval Scottish lordship. It is first documented in Middle Scots in the late fourteenth century, along with other ‘raedan’ compounds such as ‘lufrent’ (a state of amity), ‘hatrent’ (hatred) and ‘kynrent’ (kinship), and also with other northern English words like ‘assyth’ (Middle English assithe) and ‘kinbut’ (Anglo-Saxon cynebot). The appearance of these words which were crucial to social relationships, the settlement of feud and, in one case, the bond between lord and man, and which were far more widely used than ever they had been in England, is very tantalising; it is a subject which would repay investigation for the light it might cast on that great area of northern England and southern Scotland artificially divided by the Anglo-Scottish border.8


Unlike the other ‘raedan’ compounds which were words in general use, manrent’ for the first half-century of its documented existence gives no hint of the fact that it would become the most familiar term of all. It remained what it had been in England, a very rare word, and its use was almost exclusively literary. Its first appearance was certainly distinguished enough; it was used by Barbour in The Brus. On the three occasions when it occurs, it has the form ‘manrent’ in the earliest surviving manuscript, MS C, written in 1487; MS E, of 1489, twice uses ‘manredyn’ which was probably its earliest Scottish form, and once ‘manrent’.9 Its meaning was the same in all three; Barbour, like the author of the Anglo-Saxon Chronicle, employed it, always with the verb ‘to make’, to describe the act of homage. In one case this may have been for reasons of scansion:




The kingis of Irchery


Come to schyr Eduuard halily


And thar manredyn gan him ma.





In the second passage, it was clearly to avoid repetition:




This gud man gert cum ane & ane


And mak him manrent everilkane


And he him selff fyrst homage maid.





In the third example, it was used as an alternative to the more familiar ‘homage and fealty’:




The king Dawy wes crownyt thar


And all the lordis that thar war


And als off the comynyte


Maid him manredyn and fewte.





So clearly was ‘manrent’ the strict equivalent of ‘homage’ that the 1571 edition of The Brus substituted ‘homage’ for ‘manredyn’ in the third of these passages.10


The phrase occurs again in an indenture of 25 July 1392, when Duncan earl of Lennox gave free and heritable sasine and possession of the lands of Tarbert and Glendouglas to William Spens, burgess of Perth, and his wife Isabel as freely as they had held of the earl’s father, and discharged them of ‘al maner of servys of the forsayde landis … outakyn manredyn or fewte qwheyn sa be aucht of the sayde landis’.11 There is no indication of when this was owed; it may have been on the occasion of an heir inheriting. But here again ‘manredyn’ clearly refers to a specific act. In the 1420s, ‘manrent and fewte’ was used by Wyntoun; this is the first certain use of ‘manrent’ and its last appearance with ‘fewte’:




The Erle of Atholle than Dawy


Throwch the Stewartis senyhowry


Had tane manrent and fewte.12





Finally the Buik of Alexander provides the clearest example of all of ‘manrent’ describing the physical act of homage:




The King and all his cumpanie


Ressavit he weill and nobillie


And of him tuke to hald his land


And maid him manrent with his hand.





The last line does not correspond to anything in the French original, Les Voeux du Paon; it is the invention of the Scottish translator. It has been suggested that the translator of the Roman d’Alixandre, of which Les Voeux is a part, was Barbour, but there seems no need to doubt the translator’s own statement that he completed his work in 1438.13 Thus this very clear reference to homage appears only four years before the first surviving bond to use the word ‘manrent’ was made.


The bond is dated 18 January 1442. It is a short document, in which the grantor, Thomas Fraser of Lovat, bound himself ‘to haf becummyn lele man and trew’ to Alexander earl of Ross and lord of the Isles, and promised to ‘mak my said lord lele and trew service at all my gudely power quhat tyme I be chairgit tharto and assiste to him in contrar of all man and men that lyffis or lyff may or de may, myne allegeance to my soverine lord the Kinge owtane and my fewte to the rychtwise Erle of Murray that beis for the tyme’. And he included a penalty clause; he would pay 1500 merks Scots ‘giff it happin me the forsaide Thomas Frasar to brek my manrent and obelysinge made to my forsaid lord the Erle’.14 The use of ‘manrent’ here is ambiguous. With the hindsight of later evidence, it may be taken to mean the lasting obligation of service which was certainly what the bond talked about. But as it stands, ‘manrent and obelysinge made …’ could well be read as denoting an act; it is not clear. Fortunately there is not long to wait for the hindsight, which puts beyond doubt the fact that the meaning of ‘manrent’ had changed dramatically.


In 1446 there was a decreet arbitral which settled a north-eastern dispute between Alexander Forbes and his brother Malcolm, both of whom claimed to be heir to Sir William Forbes of Kynnaldy. The arbiters decided in favour of Alexander and ordered Malcolm ‘to be man to the said Alexander for the term of his lyf befor all uthir next the King’. The next four words are ‘for the quhilk manrent’; and for this ‘manrent’ Alexander would give Malcolm the lands of Meikle Wardours in the Garioch in fee and heritage.15 This is certainly a tenurial contract; land is given in return for service, and there is nothing new in that. But it is also testimony to a change. This is the precise moment when ‘manrent’ can be documented as having superseded ‘homage’, and it was not only the word but what the word implied that was different. In 1446, ‘manrent’ had reverted to its primary meaning, ‘to be’ man.


Despite the dangers of ever describing any change as sudden, there does seem to be a case for doing so here. Manrent never meant anything other than the act of homage up to 1438. After 1446, and arguably 1442, there is only one exception to the rule that it never meant that again (see below, p. 450). For the next century and a half, hundreds of documents were written out to amplify and describe in detail what it did denote, documents which consistently used phrases like ‘thir my lettres of manrent til endure for al the dayis of my lyff’. The word itself became so completely associated with the bond to which it had given a name that it rarely occurred except in the phrase ‘band of manrent’. Whereas late-fourteenth and early fifteenth-century literature had shown what ‘manrent’ originally meant, now literary sources were to catch up with the social transformation recorded in the bonds, in testifying to what it had come to mean. In A Complaint against Cupeid, Alexander Scott wrote:




Quhat is thy manret bot mischief


Sturt, angir, grunching, yre and greif,


Evill lyfe and langour but relief


Off woundis wan


Displesour, pane and he repreif


Off God and man.16





Clariodus contains the ringing lines




My lord … ressave


My manreid for now and evir mair.17





And in a poem which says that although there are lords who abuse their position, yet Christ is still powerful enough to bring them down, the poet writes:




Ilk man obeyand thair vane gloir


Be stark manrent with thame to


gang.18





Bellenden, translating Boece, introduced an echo of the Anglo-Saxon idea of the lord’s manrent, as well as a parallel to contemporary English usage, when he wrote that ‘the hous of Cumingis war in thar dayis full of riches and landes and manrent’.19 And the Jedburgh friar Adam Abell’s delightful and fanciful eulogy of Macbeth written in 1533 tells us how ‘Machobeth gidit scotland x yere werray weill and maid nobill lawis knychtis suld sweir at thai suld defend wedois fathirless barnis and laboraris … at nane suld sweir manrent to any bot the king under the pane of deid Alsua at nane suld beir armis bot in tyme of weir …’20


‘Manrent’ is a word which began in Anglo-Saxon England as a term for a general relationship, then swung towards the ‘feudal’ concept of an act of homage both in England and, in its initial stage, in Scotland, and finally diverged to return to its original sense in the very different world of late-medieval Scotland. This is far more than a question of semantics. It is a unique contribution to the debate about the nature of feudal and post-feudal lordship and their relationship to one another; for unlike anywhere else in Europe, fifteenth-century Scotsmen produced what to all intents and purposes was a new word. Unless fashions in linguistic usage are to be divorced entirely from their social context, it must be assumed that this was a deliberate and conscious attempt to replace, perhaps even react against, the obvious and hitherto normal word ‘homage’. They could, after all, simply have retained it; despite the fact that it described an act, it implied what ‘manrent’ made explicit, a long-term commitment — indeed, ‘one of the strongest social bonds known in the feudal era’.21 They did not do so; and one of the great lawyers at the end of the sixteenth century, Sir Thomas Craig, was to recognise and wrestle with the problem thus created, while another, Sir John Skene of Curriehill, took the easy way out and did not even try.


It can be said at once that there is nothing known about the years 1438–1446 to explain the visible difference between the ‘manrent’ of the Buik of Alexander of 1438 and the ‘manrent’ of the decreet arbitral of 1446. The early years of James II’s minority are generally so obscure that the answer to a question as precise as this is certainly gone beyond recall. We do not know why Thomas Fraser of Lovat made a ‘bond of manrent’ in 1442. We only know that he did, and changed the language of lordship. But if the immediate reason for the first known invocation of ‘manrent’ to describe service of a lord for life cannot be explained, it is still possible to suggest not only that change did happen but also why it happened. The deliberate nature of the change is forcibly brought out in two fifteenth-century translations. In 1456, William earl of Errol confirmed Gilbert Hay as heir to his father Nicholas in the lands of Castingray in Fife. They had been granted to Nicholas in 1431 for service due and wont: ‘wardam relevvium humagium et servicium’. The confirmation was in Scots. Gilbert would now hold the lands ‘be service of ward and relief mantrent and service’.22 It looks very ‘feudal’. Why, then, was ‘humagium’ not translated into the well enough known ‘homage’? Likewise, some time at the end of the fifteenth century, Andrew of Cadzow chose to translate Alain Chartier’s description of ‘Loyaulté’ in Le Breviaire des Nobles:




Pourquoy furent les nobles ordonnez


Et establiz seigneurs sur les menuz


Et leur furent les haulx honneurs


donnez


Et hommages qui d‘eulx sont attenuz?


Ilz ne sont pas treshault advenuz


Pour rappiner et par leur force


prendre;


Mais sont de droit et par raison


tenuz


Servir leur roy et leurs subgez


deffendre





as




for treuth and lawte noblis war first ordanit and stablit till have lordschipe abone the commoun peple and thairfor to thaim wes gevin hie honour manrent and service of thar subiectis


Thai ar nocht sa hie set nor ordanit for to reif or tak be force In ony way bot thai ar haldin in werray richt and resoun for to serf thair king and defend their subiectis.23





But any explanation of why this happened has to take account of the fact that ‘homage’ did not altogether disappear; the change may have been sudden, but it was by no means complete. One reason for this is obvious enough. ‘Homagium’ could be translated either as ‘homage’ or ‘manrent’, and there is considerable significance in the choice of ‘manrent’. ‘Manrent’ could only be translated as ‘homagium’, for the translation into Latin of a vernacular word with no Latin ancestry had to turn to the idiom of an earlier age. The normal endorsement on a bond was ‘band of manrent’, but a few of the Errol bonds rather more stylishly — or pedantically — were endorsed in Latin, and that, of course, was ‘littera homagii’. Similarly a notarial instrument recording the making of a bond referred to ‘litterarum obligationis et homagii vulgo manrent’.24 But perhaps ‘vulgo manrent’ would scarcely have been necessary had ‘homagium’ been generally recognised as the exact equivalent in more than the linguistic sense; and certainly Sir Thomas Craig was at pains to avoid the equation, employing instead the more archaic and rarer ‘hominium’: ‘obligationem protectionis, hominii et manutentiae, vulgariter Manrent et Mantenance’.25


Greater difficulty is created by the few bonds which did use the vernacular ‘homage’ along with ‘manrent’, for there is no obvious reason why they did. One is remarkably short, omitting all detailed obligations and simply binding the grantors to give ‘our homage & band of manrede & of our posterite with our calpis and afald leill and trew service’ in return for a bond of maintenance by the earl of Argyll.26 Another has no distinctive features, save that the grantor was to be given ‘ane fee at his plesour’, which is exceptionally vague.27 Two others offer a little more of a clue. The first, by Mackay of Far, was made in 1570 in the course of an agreement with George earl of Huntly, to whom the crown had gifted the lands and barony of Far after the escheat of the former holder. Mackay bound himself in manrent and his heirs in homage. This exceptional device may have been forced on him by the earl, seeking to invest the obligation with an aura greater than that produced by the commonplace ‘manrent’ because of the uneasy situation between him and Mackay.28 A similar uneasy relationship may lie behind the second bond, which certainly suggests an attempt to create amity. It is an unusually lengthy bond, made by Lauchlan Maclean of Duart, Alexander Macleod of Dunvegan and five other islesmen to Colin earl of Argyll on 14 July 1519. The grantors explained that they made their bond ‘nocht coalcyt nor strenzit nocht compellit nocht for dred of hurt nor skath in persoune nor in gudis bot of our awen fre wyll and be our awen motioun for auld bandis lwve and kindness beand betuix our eldaris and for our awen singlar utilite and profet …’; they swore an oath not only on the gospels but on the Mass book as well; and they promised that if any of them rebelled against Argyll, the others would destroy him or bring him to justice.29 But this possible explanation is vitiated by the fact that the great majority of bonds made to effect a reconciliation never mentioned homage, and it may be necessary to fall back on the fact that the variation in the phraseology of the bond was so great that it is simply not surprising that very occasionally ‘homage’ crept in. The extreme rarity of the word makes it in any case a point of relatively minor importance; there are far too few examples to counter the massive and obvious shift away from ‘homage’.


There is, of course, one point in common between ‘homage’ and ‘manrent’. The emphasis in ‘homage’ may have been on the act, in ‘manrent’ on the long-term obligation. But men did not vaguely slide into that obligation, or undertake it only by giving a bond; ‘manrent’, just like Anglo-Saxon ‘mannraedan’, included the act as well as the state. No detailed description of what the act involved exists, but clearly there was some kind of formal ceremony. To begin with, men did not send their written bonds to their lords. They turned up in person and gave their obligation. And it was they who came to the lord. Very few bonds are associated with the residence of the grantor. Most of the Gordon bonds were made at their principal seat of Huntly and at the burgh where their influence was strong, Aberdeen, and also at Edinburgh, Inverness and Forres. Those to the earls of Errol were given at Slains and Aberdeen. Many of the Argyll bonds were made at Inveraray and Dunoon, and in one particular well-recorded case, at Argyll’s townhouse in Edinburgh. Their obligation was made in the presence of witnesses. The names were always those of local men, normally drawn from the adherents of both parties to the bond; on occasions when two bonds were made at the same time, not only did the same names appear on the witness lists, but there are examples of the grantor of one bond witnessing that of the other and vice versa;30 and in the second half of the sixteenth century the evidence becomes virtually conclusive, for very often witnesses as well as the grantor signed the bond.


One of the family collections indicates that when the man and his followers came into the lord’s hall, or wherever, there — already prepared — was his bond of manrent; in a number of Hamilton bonds — and some others — the place, day and month (but not the year) and witness list were added to the text. Indeed, there are examples of undoubtedly genuine bonds, signed and sealed by the grantors, where the place-date and witness lists never did get written in. Given the remarkable ease with which bad weather disrupts the crossing from the Scottish mainland to the Isle of Arran in the twentieth century, it is almost tempting to see problems in bringing lord and man together as the reason for the addition of these elements to the bond given at Brodick by John Dow Stewart of Kildonan to John lord Hamilton in 1587. Determination to bring the Maxwells to heel may have prompted the regent, James duke of Chatelherault, to set off for Dumfries in 1551 with an incomplete bond in his saddle-bag; alternatively, Robert lord Maxwell’s desire to appear amenable may have meant that he was sitting co-operatively in Dumfries with the bond ready for finalisation.31 In any event, as half of the surviving bonds describe, the obligation of manrent involved a personal and indeed physical ceremony as well as the writing of the bond. The man swore an oath, not by placing his hands between those of his lord, but by putting his hand on the gospels or occasionally, before 1560, the Mass book: ‘the grete aith suorne, the holy evangellis tuechit’. The precedent is to be found not in the ceremony of homage but in the swearing of fealty.32


The only detailed account of the making of manrent does not add any information, but does reinforce the general impression. On 5 May 1524, Robert lord Maxwell, James Kennedy of Blairquhan and Colin earl of Argyll met in the earl’s house in Edinburgh; the notary John Chepman recorded what happened, writing a separate instrument for each stage of the proceedings. First Maxwell ‘suo motu proprio spontanea & sua voluntate exoneravit et quieteclamavit … litteram obligationis et homagii vulgo manrent nuncupatur sibi per nobilem virum Jacobum Kennedy de Blairquhan’. ‘Paulo post renunciacionem’ Kennedy bound himself and his heirs, apparently verbally, to Argyll and his heirs, to serve him in all his quarrels licit and honest, saving only his allegiance to the king and the governor ‘secundum tenorem litterarum obligationis et homagii vulgo manrent’. A further instrument of this date stated that Kennedy did turn up and promise faithful service to Argyll. Finally on 6 May his bond of manrent was drawn up, signed and sealed by him, and witnessed by Robert lord Maxwell and others.33 So a personal and direct promise of service was given by the grantor to the lord. In this case, it antedated the bond by a day, although that may have been because of the unusually complicated circumstances: normal practice seems to have been for both written and verbal agreement to be made at the same time. What there is no hint of in the careful recording of this episode is anything like the ritual of swearing homage.


It is not surprising that some sort of ceremony accompanied the making of a bond of manrent. The rise of the written document had not yet threatened the primacy of the physical act in symbolising the creation of a personal relationship between lord and man; the mentality which accepts the document through the post lay far in the future. We get a clear indication of the importance men put on physical symbolism, in the different circumstances of settlement of dispute. In 1385 Andrew Mercer of Meikleour was chosen as arbiter by Robert earl of Fife and John Logie in their dispute over land; ‘and hwevyr that I ordaynyt and determynyt thaim to do, the forsayd Syr Robart and John faythfully heht, strekand thair handys in myne, bodely makand gude fayth that thai sulde halde sekir ferme and stabyl’.34 But perhaps the solemn language used creates an impression which is itself too solemn; did this episode really mean much more than shaking hands? We may be beguiled by the colossal literary weight put on homage and the heavy dignity of modern British state occasions into assuming a level of formality which was perhaps present when a bond was made to reconcile parties at feud but which may be far removed from the casual friendliness of the more normal ceremony of making manrent. One fascinating glimpse of very personal lordship has come down to us, in effect ‘A day in the life of the earl of Huntly’ in 1576. It has survived because by the end of the day, the earl was dead, and Huntly castle haunted; it is merely the preliminary to a ghost story. It was not a day, alas, on which the earl received a bond of manrent. But part of it was spent advising those who sought his counsel. The flavour of the account is of friendship, not formality — a flavour similar to that of the warband or the household vassals of the pre-feudal age, but somehow swamped by the weighty legalism and ceremonial of the feudal.35 Medieval Scotland did of course have its great formal ceremonies, at coronations, for example, or the inauguration of the Lords of the Isles. But as we have been recently reminded, British state occasions could be singularly undignified and ungraceful affairs as late as the nineteenth century, and perhaps we should look rather to the cheerful and noisy casualness of American celebrations as a possible model.36


The underlying problem about all this is that, if we have only general guidelines to the making of manrent, we have even less knowledge about the making of homage. Despite its apparent enormous importance and binding force, it is not made clear in any Scottish source before the fourteenth century what it entailed, and even then only in the briefest form.37 There would surely be a prima facie case for the lord at least to attach immense importance to the ceremony of homage. Unlike the oath of manrent, homage was given in return for a fief. The vassal had his land, and a charter as written evidence of what he had received from his lord. The lord, on the other hand, had only a verbal promise of allegiance and service, and all he could do was to surround that promise with as much solemnity and physical symbolism as possible. The satirical fourteenth-century German picture of the ceremony, which provided the vassal with three extra hands over and above those obediently placed between his lord’s, one pointing to himself and the other two to his fief, nicely depicts the lord’s problem.38 Nevertheless, one scholar of feudal Scotland long ago took the bull of feudalism by the horns and pointed out that there is no evidence in Scottish sources of the twelfth and thirteenth centuries that homage and fealty were anything more than part of a commercial transaction: fiscal feudalism with a vengeance, from the beginning.39 No other historian has quite gone to this length, though Duncan’s account of thirteenth-century feudalism includes a more moderate statement of the point.40 In any event, this apparently massively formal and binding ceremony looks a much more dubious commodity in Scotland. Scottish ‘post-feudalism’ floats uneasily on the murky waters of Scottish ‘feudalism’ if the great central oath which historians of feudalism have viewed with such reverence is anything to go by; it is at best an uncertain marker-buoy.


Ignorance of the weight attached to homage in feudal Scotland may seem an insurmountable barrier to understanding why it gave way to manrent. In fact, we reach firmer ground with the making of manrent, which provides an excellent yardstick for the homage of the past. Whatever thoughts wandered round the vassal’s head as he put his hands between those of his lord, made his oath, and went off to enjoy his possessions, the ceremony itself was by its nature one-sided. This was not true of the making of manrent; the man still promised allegiance and service, as his feudal predecessors had done, but what the lord gave was very different. The majority of bonds do not say why they were made, but those which do are evidence enough. Four-fifths of them were given not for any tangible consideration but for the lord’s maintenance (which in Scotland was the normal expression, rather than the ‘good lordship’ common in England but used with any frequency only in two Scottish collections, those of Maxwell and Oliphant). One-tenth were given for land, and a mere handful for money, whether in the form of a lump sum or a pension. Of those given for land, some were heritable bonds; and some of them look very ‘feudal’ indeed, for they bound the heirs of the grantors to renew the bond of manrent on their succession. On 8 July 1468, for example, William lord Forbes made three separate bonds: two bonds of manrent, to Alexander earl of Huntly and George lord Gordon his son, for which he received land; and a third, binding his heirs on succeeding to give to the earl or his son ‘the speciall lettres of manrent retinue and service like as I haf done for me for the saidis landis’.41 Perhaps the excessive caution of having three bonds where only one would have done lies in the tension between these two powerful northern families which flared up periodically in the sixteenth century and lingered on thereafter; in the late seventeenth century these were three of the bonds which the marquis of Huntly dug out of his charter chest when rummaging through it for all the Forbes bonds in a renewed attempt to prove Gordon superiority.42 The same obligation was undertaken, in a single bond, by Alexander Gordon of Strathdoun, who was given the lands of Cluny in return for his bond of manrent of 5 November 1539 which bound his heirs to make individual bonds to the earl and his heirs on entry to these lands.43 But there are so few examples of this that it does not illustrate general practice; many of the heritable bonds, made by families like the Cheynes of Essilmont to the earls of Errol, or the Grants of Freuchy and Leslies of Balquhain to the earls of Huntly, were not made as a result of grants of land. Of course men who entered into the obligation of manrent were very often also the tenants of the lord to whom they gave their bonds; within geographically small areas, how could it be otherwise than that in the maze of late-medieval landholding, links existed between those bound in manrent and maintenance? But land was not the key factor in establishing the relationship of personal lordship and service; when Gavin Dunbar, archbishop of Glasgow, followed up his bond of maintenance of 8 December 1527 to George Maxwell of Cowglen by entering Maxwell into the four merk lands of Govan on December 10, he was providing tangible evidence that he was a good lord to his man, but that was only part of his lordship.44 Perhaps that had always been what good lordship — as opposed to lordship of land — was about, and it is only the evidence that is different.


What the evidence certainly shows is that the greatest number of bonds were given for maintenance, and the bonds themselves show how the lord’s obligation was made. It corresponded exactly to the making of a bond of manrent; there are numerous references to the giving of a bond of maintenance ‘at the making of thir presentis’ or ‘as in the said nobill lordis band maid to us tharupon at mair lynth is contenit.’ As in the case of Argyll and Kennedy, so on occasion the dates of the two bonds did not coincide; William earl of Erroll’s response to a bond of manrent by Patrick Cheyne of Essilmont of 23 May 1516 was a bond of maintenance on May 24, and George earl of Huntly waited even longer, following up Gilbert Menzies of Pitfodells’ bond of manrent made at Aberdeen on 1 June 1588 with a bond of maintenance issued at Perth on June 9.45 But standard practice was to make bonds on the same day. Thus it was no longer a matter of a man making his obligation to his lord, but of lord and man binding themselves mutually to protect and to serve, and exchanging documents which explained what that involved. And these obligations were of precisely the same kind, intangible promises which were not inextricably bound up with material considerations. It was, as Ganshof said of pre-feudal commendation, ‘in the fullest sense a mutual contract’.46 So far is this true of maintenance and manrent that by the second half of the sixteenth century it was becoming common for lords and their men to express their obligations in a mutual contract as an alternative to separate bonds.


This is a very substantial change from recorded feudal lordship. Because it is all part of the wider history of lordship, and because it was not wholly different from the earlier stage, one of the two lawyers who commented on it at the end of the sixteenth century got round any difficulty which the change had created by running the old and the new together. Sir John Skene of Curriehill, first notable if inaccurate editor of the huge jumble of Scots law and admirer of David I whom he regarded as the great lawgiver, the Scottish Justinian, published in 1597 a dictionary compiled for ‘the exposition of the termes and difficult wordes conteined in the foure buikes of Regiam Maiestatem and others, in the actes of Parliament, infeftments and used in the practique of this realm …’ These ‘termes and difficult wordes’ included ‘homagium’. But that was easy. ‘It is a band of manrent, quhen ony person promisis to serve ane uther, in sik sort, that he sall be friend to all his friends, and foe to all his foes, against all deadlie … It is therefore called hominium, and sulde be maid be the vassall being minor, or maior, to his over-lorde.’ He described homage and fealty briefly, making the neat but inaccurate distinction that fealty was the less solemn form of the oath, taken by women and bishops, because homage involved service in war; he indicated the difference in the manner of doing homage and fealty, while showing that there was little difference in the form of the oath; and finally he discussed the two forms of homage, simple and liege homage. Possibly his starting-point, the direct equation of manrent and homage, was adopted to give point and reality to the less familiar term. Certainly his approach was very sweeping and clear-cut.47


Thomas Craig took a very different view. His comments, compared to the straightforward account of Skene, who wrote to inform rather than analyse, both puzzle and clarify. In his long and detailed treatise on feudal law, ‘homage’ was worth only two short passages which both say the same thing, whereas ‘fidelitas’ — fealty — was treated at considerable length. In the first passage, he claimed that modern feudists had no time for the distinction between homage and fealty, which were in fact one and the same, ‘homage being descriptive merely of the act by which the vassal offers fealty, while fealty connotes the real obligation which he takes upon himself for life’. But this was a modern view and not that of the twelfth and thirteenth centuries; and he rehearsed the earlier distinction which showed that homage was originally believed to be more solemn and more binding than fealty, a distinction which he himself seemed to regard in this passage as having some validity. But in the second passage, having gone over the same ground, he stated quite positively that ‘homage is nothing but the sacramental act by which the vassal swears to observe the permanent duty of fealty’. In any case, the argument was academic, for ‘in Scotland today the oath (of homage) is never used’. Manifestly that was something of an exaggeration, at least in the formal sense that men swore homage at coronations, as they do today; perhaps very much as they do today, which shows that Craig had a powerful point. It was also occasionally muddled in with manrent; and that Craig would have found unacceptable. For his enthusiasm for manrent, and for fealty, his visible antipathy to homage, were grounded in his passionate belief that the true contract between lord and man must not be subject to limitation. It was the permanent and general relationship which made sense to Craig. In the light of the obligations of manrent and maintenance, it becomes very clear why he saw them as such a positive force. Was homage in any real sense ‘a band of manrent’? To Skene, yes; to Craig, no. And surely Craig was right.48


Herein lies the difficulty. ‘Homage’ and ‘manrent’ were not wholly indistinguishable. The older term crept in, even after the new word had taken its place. Men still thought of land, and of duties which went with the holding of land. But Craig, even Skene, and above all the very existence of the new word, make it impossible to ignore the fact that men were aware at the very least of a difference of emphasis, and probably of rather more than that — even if they were no more aware in the fifteenth and sixteenth centuries that they were making a ‘non-feudal’ contract than David I had been in the twelfth that he was ‘feudalising’ Scotland. Duncan’s ‘tired structure’ was undoubtedly given a push, and a conscious push. Discussion of the use of homage and manrent may only get us so far. But there is a powerful argument to support the idea of consciously doing something different. For during the ‘classic’ feudal period, there was an inherent weakness: the problem of the divided loyalty of the vassal, whose homage might be made to several lords. This problem was recognised and complained about. An attempt at a solution was liege homage, the higher and more binding oath, designed to grade the vassal’s loyalty and remove the conflict. It did not work, predictably, because by the twelfth century few lords would accept the lesser oath, and liege homage was the norm. This had surely arisen because if ‘delegation is the essence of feudalism’, so also was commercialisation, and probably from the very beginning. It was in the vassal’s interests to hold as many fiefs as possible, whatever strains this put on the ideal of loyalty; heritability strained the idea further, as the concept of the land being the lord’s became blurred by the reality that the vassal could pass it on to his heirs. When a man could use the resources of his fief to fight the lord to whom he had done homage for the fief, when his loyalties were determined by the value of his fiefs, so that his principal loyalty went to the lord who had granted him the richest fief — itself a not unreasonable principle — the debasement of the ‘feudal’ contract as a socially cohesive force, which Craig lamented, was well on the way to being complete.


But lords still needed followers, men protectors; and in the later middle ages they were as well able to identify problems as in the earlier. The contract of manrent and maintenance met that need, and did so without being subject to the great weakness of divided loyalties which the emphasis on property as an integral part of the contract had created. Men who made bonds of manrent did so for advantage; they were no less concerned than their ‘feudal’ predecessors to add to as well as to preserve their property. But land as the direct return for a man’s loyalty and service virtually disappeared from the contract, which became the means and not the end as far as immediate tangible benefits were concerned. Moreover, the new bond was not left as a verbal promise, however ceremonially and solemnly undertaken. Homage was regarded as binding even although it might be performed by a man who might be more powerful and wealthy than the lord to whom he made homage, or the inheritor of a fief, far less conscious of gratitude and loyalty than the original recipient. How much more binding was it when the relationship was no longer created, on one side, by verbal oath and perhaps rather empty ritual, but by a mutual exchange of obligations, verbally sworn and set down in writing on both sides? Such an idea was not entirely a late-medieval innovation. Ganshof has drawn attention to the practice of recording contracts of vassalage, often in the vernacular, in southern France from the twelfth century onwards: ‘possibly one can attribute the greater importance of the oath of fealty instead of the rite of homage in the south of France to the fact that the former could be embodied in a written document and the latter could not’.49 Indeed so; the parallel is instructive.


But the later obligation of manrent went further than this, by removing property considerations and, even more crucially, by eradicating divided loyalties. Grantors of bonds automatically excepted their allegiance to the king; and in times of royal minorities, it was fairly regular practice to except allegiance to the governor, which was in effect the same thing. But otherwise it was extremely rare for men to give their bonds to more than one lord. In what was in any event an unusual occurrence, Kennedy of Blairquhan changed his allegiance from lord Maxwell to the earl of Argyll; he did not simply add his manrent to Argyll to his existing bond with Maxwell. The principle that a man would ‘gif my onelie dependence’ to his lord was hardly ever broken, and when it was it did not normally create a conflict of loyalties.50 Some bonds did include reservation of service owed by law to those from whom the grantors held their land, but the small number, and the emphasis on law, suggest formality and survival from the past. Some involved a higher rather than a separate allegiance; those who gave bonds to the Campbells of Glenorchy and Cawdor excepted their allegiance to the earls of Argyll as head of the house of Campbell. And when a man did give more than one bond, he included a clause stating his previous obligation and on occasion added a promise of neutrality.51 The loyalty of those who made bonds of manrent was far more assured than the loyalty of vassals who did homage for their lands. This is not an attempt to turn on its head Helen Cam’s belief that men were more naturally loyal in the earlier middle ages, which was do devastatingly answered by McFarlane.52 It is not a value judgement but a practical one. The reason was not because some ages were more loyal than others, not because fifteenth- and sixteenth-century Scotsmen were innately incapable of departing from their ‘onelie dependence’, but because the contract which they made provided more safeguards, from the lord’s point of view, for their loyalty. There was, it seems, a strong consciousness of the need to ensure loyalty; it was by design, not accident, that these safeguards came to be built into the late-medieval contract.53


Here, surely, is the real point of distinction between homage and manrent, the answer to why the change happened. The lessening of importance of tangible benefits to the man, the renewed emphasis on the lord’s protection as the reward for service, did not create an infallible form of bond; but it did remove the weaknesses attached to a contract in which one party gained directly at the expense of the other, and the basic assumption that a lord was greater than his followers was undermined as the lord impoverished himself to enrich his man. To this extent, manrent was indeed recognisably different, not in the sense of providing a definite break with the past, but as something which had evolved and developed, and was strengthened in the course of that development.


In 1020, Fulbert bishop of Chartres wrote a letter to William duke of Aquitaine, which Bloch regarded somewhat dismissively as an interesting but ‘rather barren scholastic exercise’, but which to Ganshof produced ‘a remarkable definition of the obligations created by the contract of vassalage’. The letter set out the six attributes of the vassal, ‘“safe and sound”, sure, honest, useful, easy, possible’; it commented on these in the negative sense of doing no harm to the lord in his person, rights and possessions, nor in revealing his secrets nor hindering his actions and achievements. It then went on:




it is not sufficient to abstain from doing wrong; it is necessary to do right. It is therefore necessary that in the six matters aforesaid, the vassal shall faithfully give to his lord his counsel and support (consilium et auxilium) if he wishes to appear worthy of his benefice and carry out faithfully the fealty which he has sworn. The lord must also in all things do similarly to the vassal who has sworn fealty to him. If he fails to do this, he will be rightly accused of bad faith, just as the vassal who will have been discovered to have been lacking in his duties, whether by positive action or simply by consent, is guilty of perfidy and perjury.54





Scholastic exercise or not, Ganshof is surely entitled to see this as a paradigm of eleventh-century values. The attempt to formulate obligations in this way was one factor in the process of limitation which was to become increasingly apparent. The point was put very forcibly by Bloch when he said ‘never was the bond felt to be stronger than in the period when its effects were stated in the vaguest and, consequently, the most comprehensive fashion. When we define something, do we not always impose limitations on it?’55 But Fulbert’s letter still conceived of a relationship without limitations, a personal bond based on trust and not on restrictions or commercial obligations. Thomas Craig, writing almost six centuries later to condemn both, would have approved of bishop Fulbert. But two centuries before Craig, and at least a century before ‘manrent’ came into its own, the loosening-up of restrictions was already evident; consilium et auxilium appear, in fourteenth-century Scotland, in as general and comprehensive a way as they did in Fulbert’s letter.


The same difficulty arises as with homage; there is very little information about the various ‘feudal’ obligations before the fourteenth century. The opening of the speech by Robert Bruce to David I before the Battle of the Standard in 1138, begging him not to fight against the English — ‘I am here, O king, thy vassal, to give thee now counsel honourable to thee …’ — certainly stresses counsel as a primary duty of the vassal, but it comes from an English source.56 But presumably Scottish vassals, as much as their contemporaries, insisted on fulfilling that duty, for it alone involved a right as well as an obligation, the right to give advice on proposed actions in which their assistance would be required. In Scotland, the most forceful piece of evidence of the fury which exclusion from giving counsel produced comes from the late sixteenth century, but there is no reason to suppose that it does not describe something timeless. In 1586 there was dissension among the Campbells. The new earl of Argyll was a minor, apparently firmly under the control of his mother, the redoubtable Agnes Keith, formerly wife of Regent Moray and widow of the henpecked Archibald earl of Argyll, whose subjection to marital bullying was a matter for comment even in an English report.57 Some of his son’s kinsmen felt very much left out in the cold. On 21 November 1586 two of them, the Campbells of Cawdor and Lochnell, made a contract in which they complained that Argyll was now kept captive, with various sweeping consequences to the effect that there was now great oppression within the country. The real point of their grievance was that ‘my lordis speciall freindis can nocht haif excesse to his Lordship to do their luissum affairis, nor yitt to giff their oppinioun as thai war wont to giff to his lordships predicessoris of befoir’; so they bound themselves to act together in freeing Argyll, ‘sua that his haill kyne and frendis may haif excesse to giff thair opinioun and counsaill in his lordships adois according to the accustomit maner of thair predicessoris to his lorship, to the effect that this cuntrie may be purgeit fra sick filthye oppressionis … latlie cruppin in’.58 A splendid piece of special pleading, but nonetheless genuine enough in the emphasis given to the importance of being able to offer counsel to one’s lord — even if ‘filthye oppressionis’ were not necessarily cleaned up thereby.


But normally lords sought rather than denied counsel. Three ecclesiastical lords in the fourteenth century undoubtedly did. At the beginning of the century, William, son and heir of the late Magnus of Fedreth, bound himself to Michael Abbot of Deer and the convent ‘in servicio consilio et auxilio et manutenencia’ as often as they should require him.59 On 12 April 1332, a contract between the abbot and convent of Scone and John of Rait provided that John would be given a pension of five merks for life ‘pro fidele servicio suo labore et consilio’ given and to be given against all save Gilbert Hay; John, whenever required, would give support ‘in omnibus causis querelis motis seu movandis tam spiritualibus quam temporalibus’.60 In both these cases, counsel has an important place, but is only part of the service. In the third, counsel was the whole point. Abbot William and the convent of Scone made an indenture with Alan Erskine of Inchmartin on 20 March 1362 in which it was agreed that Alan should serve the abbey for five years, attending their councils when summoned and giving them advice for the protection of their lands, rents, possessions, liberties and privileges, and for the success of their suits and controversies and those of their men; in return, Alan would have general powers to deal with losses and injuries, working with the baillie and with a council specially assigned to him, and would be paid 100/- sterling each year.61 And as with churchmen, so with the laity. On the death of Alexander Stewart earl of Mar in August 1435, James I seized the earldom to the exclusion of the nearest heir Sir Robert Erskine. On 17 November, Erskine and his son Thomas made an indenture with Sir Alexander Forbes, which was concerned with advancing Erskine’s claim; Forbes ‘sall doe all his business and diligent care to helpe and to further baith with his avis and counsall the forsaid lord Schir Robert of Erskyne and his sonne and aire foresaid till all their rightis of the earldome of Marr and of Garroche with the pertinentis and bring tham thairto in als farre as his gudlie pouar may and nothir spar for cost na travell’.62 Whatever efforts were made, they were unsuccessful. The Erskines had to wait until 1565 to get the earldom they thought was theirs by right; and the other part of the agreement, the lands which Erskine would give Forbes when he became earl of Mar, presumably lapsed. Nor was there anything new in the undertaking to give counsel. What was new was the increased documentation from the general reference in William of Fedreth’s obligation to the detail of the Forbes indenture.


But if consilium did not change, auxilium did. Bishop Fulbert’s very comprehensive auxilium became narrowed down and formalised. It came to be associated not only with money payments but with a strictly limited number of occasions on which the vassal was obliged to open his purse to his lord. It was not the case that it was ever exclusively restricted to these occasions. But it is the clearest example of the tension inherent in the feudal relationship, when the vassal had the independent means, given to him by his lord, to call the tune, and when it was most obviously in his interest to ‘impose limitations’. The most powerful English vassals certainly did, in the Articles of the Barons and Magna Carta, which limited the lord’s right to auxilia without counsel to the three gracious aids. The political circumstances which produced this demand are well known. What we do not know is why a Scottish source actually anticipates rather than follows English example in this case. The first definition of these three aids is found in a Scottish charter of 1208, which recorded the grant of a hill farm; it was not a knight’s fee, and it was given for a rent of two merks per annum — and for the three aids.63 Definition in Scotland had clearly come more peacefully than in England — and in tantalising silence. In any event, it was there by the early thirteenth century; auxilium had become a technical term.


It is therefore equally clear evidence of the renewed emphasis on the basic elements in lordship and service that by the beginning of the fourteenth century there are the first recorded signs of reversion to the earlier general sense of auxilium. A hint comes in the undated early fourteenth-century charter by Emma, daughter of the late Robert Wyboys or Byboys, to Nicholas Hay of Errol, granting him the lands of Monyecky ‘pro suo subsidio et honeste sustentatione mihi exhibitis in mea necessitate’.64 This may well simply have been a matter of Hay buying out Emma, or it may have been a loan; whatever it was, Emma had received some sort of financial aid which did not come into the category of the feudal aid. In 1300, the same Nicholas Hay made an agreement with William, son of the late John Ald, burgess of Perth, to help him recover the debts owed to his father and himself; ‘pro auxilio suo et labore’, Nicholas would receive one-third of the recovered debts.65 Aid seems for Nicholas to have been a profitable business. No doubt there were Nicholases in any century, in any society; the emergence of this one in early fourteenth-century Scottish documents coincides with the re-emergence of an old and temporarily obscured concept.


Another obvious indication of the loosening-up of the technical precision is that it came to be applied to the obligation on the lord to give aid to his man. In 1408, for example, Agnes Laisk, with the consent of her husband and eldest son, resigned all claim to the salmon fishing in the water of Banff to her lord, Alexander Keith, ‘pro suo bono consilio auxilio et favore mihi et meo marito’.66 A remarkable example of what such aid might involve occurs in an indenture of 17 July 1370 between Alexander Moray of Ogilvy and Reginald Mackenzie, husbandman, in which Reginald named Alexander as his heir. Whatever sharp practice or pressure may have lain behind this, Alexander bound himself, as Reginald’s lord, to give him counsel and aid in all his affairs; the particular affair detailed in the indenture was that Alexander, having taken Reginald’s counsel on the matter, would pay — within reason — for his funeral.67 But the clearest example of all of the change in what auxilium entailed comes from what was in effect a very early bond of maintenance, although it was much more limited in intent than later bonds were to be. On 25 November 1375 Robert earl of Fife made an undertaking to Bertold de Loen, in which ‘fideliter promittimus et bona fide obligamus nos, cum toto nostro consilio et auxilio, ad adiuvandum dominum Bertold de Loen …’ The counsel and aid were given to assist Bertold to recover all lands to which he had a claim through his wife; and in general, ‘in omnibus suis iustis possessionis adiuvabimus et manutenebimus’.68 That a lord should help his man to recover and enjoy his possessions was a fundamental part of good lordship. It was not new, and it would continue throughout the period when bonds of maintenance were commonplace; the only difference in the later period was that it was not singled out like this. Clearly auxilium in this bond is very far removed from the twelfth-and thirteenth-century idea of the aid, and very close to that of the later bonds. This is confirmed by a further obligation made by Robert earl of Fife on 1 May 1381 to Hucheon Barclay of Kippo, to aid him in the recovery of his lands. It is in Scots, and the equivalent phrase to the consilio et auxilio of 1375 is ‘helpare and counsellour’.69
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