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The statute of the 27 Geo. III. c. 2. which was passed for the
purpose of enabling his Majesty to establish a court of Criminal
Judicature on the eastern coast of New South Wales and parts
adjacent, after reciting that his Majesty had by two several
orders in council, dated 6th December 1786, judged fit to declare
and appoint the place to which certain offenders therein named
should be transported, to be the eastern coast of New South
Wales, or some one or other of the islands adjacent, enacted that
it should be lawful for his Majesty, by his commission under the
great seal, to authorize the person to be appointed governor, or
lieutenant-governor, in the absence of the governor of such place
as aforesaid, to convene from time to time, as occasion might
require, a court of judicature for the trial and punishment of
all such outrages and misbehaviours as if committed within this
realm would be deemed and taken, according to the laws of this
realm, to be treason or misprision thereof, felony or
misdemeanor. The court to consist of the judge advocate, to be
appointed in and for such place, together with six officers of
his Majesty's forces by sea or land.

By the letters patent, dated the 2d April 1787, it was
provided that a court of criminal jurisdiction should be
established within the colony or settlement aforesaid, meaning
thereby the places to which his Majesty had already appointed by
his order in council that felons should be transported. The
constitution of the court was conformable to the directions of
the statute, and it was declared to have the power that is given
under that statute to proceed in a more summary way than was used
within the realm according to its known and established laws.

In consequence of the establishment of Norfolk Island as a
receptacle for convicts, and the difficulty of finding a
sufficient number of officers there to constitute a criminal
court according to the directions of the statute, a special
authority was given to his Majesty by the statute of 35 Geo. III.
c. 18, to empower the lieutenant-governor of Norfolk Island to
hold criminal courts in that dependency, consisting of the judge
advocate of that place, and only four military or naval
officers.

The jurisdiction and constitution of the criminal court in New
South Wales has received no alteration whatever since the date of
the letters patent of the 2d April 1787, for those of the 4th of
February of the year 1814, only recite that part of the former
patent that related to the construction and appointment of the
criminal court, but made no change either in its construction
mode of procedure, or in the extent of its jurisdiction. This
extent remains limited at present by the orders in council of the
6th December 1786, and comprises the whole eastern coast of New
South Wales and the islands adjacent; for your Lordship will
observe, that his Majesty was authorized by the statute of the 27
Geo. III. c. 2, to establish courts of criminal jurisdiction in
any part of the eastern coast of New South Wales, or some one or
other of the islands adjacent, to which he had been pleased to
direct, by an order in council, that convicts should be
transported.

Doubts appear to have arisen as to the application of the term
"islands adjacent", and whether they comprehended any other than
those that were adjacent to the eastern coast. The insular
position of Van Diemen's Land, the only island to which convicts
have been sent since the establishment of Norfolk Island, had not
been ascertained till several years after the statute was passed,
and it was found to be adjacent to the southern and not to the
eastern coast of New South Wales.

After consulting Mr. Judge Advocate Wylde and Mr. Justice
Field upon this point, and having found that although a criminal
court had never been held in Van Diemen's Land, yet that capital
offences committed there had at all times since its establishment
been tried by the criminal court at Sydney, I did not consider
that the terms to which I have alluded were sufficient to prevent
the continued exercise of criminal jurisdiction over Van Diemen's
Land, and Mr. Judge Advocate Wylde on my suggestion proceeded
thither accordingly, and held criminal courts in the year
1821.

Such were the powers under which the criminal courts have
exercised jurisdiction in New South Wales and its dependencies.
No power however was given by the 27 Geo. III c. 2, or any
subsequent statute, to authorize his Majesty to establish any
form of civil judicature in New South Wales, although a
declaration was made both in that Act of Parliament, and in the
first commission that was granted under the privy seal on the 2d
April 1787, of the necessity of establishing in it a colony and
civil government, and although the form of civil judicature that
was traced and established in that commission was as great a
departure from the laws and usages of the realm of England as
that of the criminal judicature.

The authority therefore under which the civil judicature of
New South Wales and its dependencies have hitherto, and still
continue, to exercise their functions, is derived solely from the
commissions that have been issued under his Majesty's letters
patent.

The alteration that was effected by the last commission and
letters patent, dated the 4th February 1814, considered of a
separation of the civil and criminal judicatures, that had
previously been united under the presidency of one person holding
the office of judge advocate, and of the appointment of three new
civil courts, two of which, viz. the Governor's Court in New
South Wales, and the Lieutenant-Governor's Court in Van Diemen's
Land, were instituted for the trial of all causes where the sum
in dispute should not exceed 50l. sterling.

The first of these is composed of the judge advocate of the
territory of New South Wales, and two inhabitants appointed by
the governor.

The second is composed of the deputy judge advocate of Van
Diemen's Land and two inhabitants, who are appointed by the
lieutenant-governor of that dependency.

Another alteration consisted of the establishment of the
Supreme Court, composed of one judge, appointed by commission
under his Majesty's royal sign manual, and two of the magistrates
of the colony, appointed by precept under the hand of the
governor, or in his absence of the lieutenant-governor.

The Supreme Court takes cognizance of all causes wherein the
cause of action exceeds the sum of 50l. sterling,
exercises the powers of a court of equity, and also that of
granting probates of wills and letters of administration. The
powers and constitution of the Criminal Court of New South Wales
underwent no alteration at the time of issuing the new letters
patent in the year 1814, and they remain altogether in the same
state in which they were first constituted by the letters patent
of the year 1787.

The Governor's Court, as established under the new patent of
1814, was not opened until January 1816, in consequence of the
long illness of Mr. Judge Advocate Bent. At his death, which vas
an event that appears to have excited universal regret in the
colony, Mr. F. Garling, one of the solicitors that had been
authorized to proceed thither to practise in the courts, was
appointed by Governor Macquarrie to the office of judge advocate.
The Governor's Court was then opened for the first time in the
month of January 1816, and Mr. Garling, adopted the rules of
practice and the scale of fees that had been drawn up and fixed
by Mr. Judge Advocate Bent, and that are to be found in the
Appendix.

The mode of procedure introduced by these regulations was more
complex than befitted the limited jurisdiction or the nature of
the functions of the Governor's Court and soon after his arrival
in the month of October 1816, Mr. Judge Advocate Wylde made
certain alterations, both in the proceedings as well as in the
fees, that have had the effect of simplifying the practice and of
adapting it more nearly to the purpose for which the court was
originally intended, the easy recovery of small debts.

Amongst these regulations is a government and general order,
issued by Governor Macquarrie at the instance of the judge
advocate and the judge of the Supreme Court, and dated the 17th
of June 1817, whereby the days for assembling the several courts
in New South Wales were declared to be fixed; and those of the
Governor's Court were to take place on the first days of the
month of January, April, July and October in each year.

These periods or sittings have been denominated "terms" in the
regulations of the Governor's Court, and are declared to extend
to twenty-four days after each day of assembling. The days of the
sitting of the court in each week being Mondays, Wednesdays and
Fridays.

For the purpose of giving the utmost summary effect, as was
declared, to the jurisdiction of this court, subsequent orders
have been issued, by which it was to be held, according to its
own directions and notice, at the towns of Paramatta, Windsor and
Liverpool; and courts have occasionally been held at two of these
places, whenever a sufficient number of causes was entered to
justify that proceeding. With a view to give further facility to
the recovery of small debts, the Governor's Court has been
assembled on one day in every month for the trial of causes under
5l.

Pursuant to the several rules that have been adopted by Mr.
Judge Advocate Wylde, and sanctioned by the members of his court,
it is competent to any person, delivering to the clerk and
registrar of the judge advocate's office, a note in writing,
containing the nature of his demand, accompanied with an
affidavit of debt if it exceeds 10l. to cause a warrant to
be issued to the defendant, requiring his appearance on the day
upon which the writ is returnable. Upon presenting these demands
to the clerk and registrar of the Governor's Court, such
instructions are given as enable him to give a short and
technical description to the demand, and a note and entry of it
is made by him in a book kept in his office. If the defendant
appears and denies the debt on entry of the plaint for trial, it
comes on before the court to be heard, or in failure of the
defendant's appearance it is heard ex parte.

It was ordered in the month of March 1817, that in all causes
where the sum in dispute should exceed 10l. both parties
should be assisted by solicitors, who were entitled to receive
for that assistance the sum of one guinea, which was to be
increased in case they had been retained for the suit, but not to
exceed the sum of two guineas for assistance in court. This order
was subsequently altered by one bearing date the 6th November
1818, wherein it was ordered that any person should have liberty
personally to plead or defend a suit, but should be only assisted
in the examinations of their witnesses by the solicitors of the
court. This order is now known to be the subsisting one,
otherwise the ambiguity, with which a subsequent order, dated on
the 11th March 1819, and again repeated on the 15th November of
the same year was expressed, leaves it doubtful to what part of
the cause the assistance of the solicitors was intended to be
limited.

By the return of causes that have been tried in this court
from the month of October 1816 to the end of October 1819, it
appears that six hundred and ninety-seven causes exceeding
5l. in amount have been tried there, in which sums
amounting to 13,827l. 15s. 3d. have been
recovered; and that the greatest number of causes tried in any
one year amounted to three hundred and eighty-four. The number of
causes not exceeding 5l. in value, tried within the same
period, amounted to five hundred and twenty-four; and the
greatest number in any one year amounted to two hundred and
twenty.

It further appears, that upon complaints of the higher amount
that have been issued from the month of October 1816 to the end
of the Easter sittings of the year 1820, one thousand one hundred
and thirty-seven summonses have been issued, and seven hundred
and twenty-five causes have been tried; and in those of the
smaller amount, five hundred and ninety-one summonses have been
issued, and three hundred and eighty-two causes have been
tried.

The business in the Governor's Court has been in some degree
diminished by the fleet of a proclamation that was issued by
Governor Macquarrie at the suggestion of Mr. Justice Field on the
21st November 1815, whereby the same power that is given to
magistrates in England by the statute of the 20 Car. II. c. 19,
to decide questions arising upon wages and contracts for labour
in husbandry, and under the sum of 10l. is extended to the
magistrates of New South Wales.

The persons who have been selected and appointed by Governor
Macquarrie to act as members of the Governor's Court have
consisted of the principal merchants of the town of Sydney; and
when the court has been held at Paramatta and Windsor, the
magistrates at those places or of the neighbourhood have
performed the duty, with the exception of the instance to which I
have already had occasion to allude, of the appointment of Mr.
Richard Fitzgerald.

In cases where either of the assistant members have been found
to have an interest in a cause, they have declined taking a part
in the proceedings; and the course pursued by the judge advocate,
in ordinary cases, has been, to state to them the application of
the law to the points that occur in each ease, but to refrain
from giving his opinion upon the facts until those of the two
members had been declared. Differences of opinion between the
judge advocate and the assistant members have not been frequent,
and the questions that are generally presented to the decision of
the court are of a very simple kind.

It is the opinion of Mr. Judge Advocate Wylde, as well as that
of Mr. Justice Field, that there exists a very strong inclination
amongst the emancipated convicts in New South Wales, to prefer
the employment of solicitors who belong to that class; and Mr.
Wylde has been given to understand by information proceeding
indirectly from some of them, that the business in the Governor's
Court would have been greatly increased if they had once more
been permitted to conduct it.

The causes to which he as well as Mr. Justice Field have
attributed this disposition have unquestionably had their effect
in producing it; but I think that the want of activity in the
solicitors that are now practising, and their general
incompetence to discharge the duties of advocates, together with
the expense that their employment occasions, have materially
contributed to diminish the quantity of business in the
Governor's Court.

The fees of this court that are payable to the judge advocate
and registrar have been considerably reduced from the scale at
which they were fixed by the regulations of Mr. Judge Advocate
Bent in 1815, and that were acted upon by Mr. Garling during the
period in which he held that office, but they still bear a very
high proportion to the amount of the sums recovered.

By the first schedule of fees that was proposed by Mr. Judge
Advocate Wylde, and approved by the members of his court, the
charge made in his office for the summons and examination only of
a complaint for the recovery of a sum not exceeding 1l.,
was 7s. 6d.; and at Windsor and Paramatta it was
8s. 9d. The first charge was reduced, upon the
suggestion of Governor Macquarrie to the judge advocate in the
year 1819, to the sum of 5s.; it continues at that rate at
present; and for causes above 1l. and not exceeding
3l. it amounts to 10s.; and for causes above
3l. and not exceeding 5l. it amounts to 12s.
6d.

The average amount of fees taken in the judge advocate's
office in causes above 5l. is stated by the clerk and
registrar to amount to 2l. 5s. 6d.; and in
the Appendix is an account furnished by his order, to the
magistrate's clerk at Windsor, for fees due upon a cause tried
there, not exceeding 15l. the amount of which is
4l. 4s. 6d. including a charge for an extra
fee in coming to Windsor, that is not authorized by any known
rule of the court, and amounting to 1l. 1s.

The fees taken by Mr. Judge Advocate Wylde upon the
proceedings of his court, together with those that arise in his
office upon detainers and giving certificates of no detainers,
those that arise upon the registry of deeds and upon notarial
business, are received by his clerk, Mr. J. J. Moore, to whom he
allows a sum sufficient to augment the annual salary of
80l. that he derives from the parliamentary estimate, to
that of 300l. Per annum. The respective amounts of these
fees are stated in the returns made by Mr. J. J. Moore; and the
aggregate amount that has been received from the month of October
1816 to the 24th June 1820, is stated by him to have been
3,896l. 17s. 10d.

The circumstances that prevented the opening of the supreme
court of civil jurisdiction having been detailed in the evidence
that has been submitted to the Parliamentary Committee on Gaols,
I do not think it necessary to repeat them. The injury that was
sustained by individuals from the want of any tribunal in which
causes o a larger amount than 50l. could be tried, was
very great; and it did not cease to operate from the suspension
of the functions of the Governor's Court at the end of the year
1814, till the arrival of Mr. Justice Field in February 1817.

The causes that have been tried in the Supreme Court from that
period, until the end of the month of December 1820, have not
been numerous; for including those tried at Van Diemen's Land on
the first circuit made to that dependency by Mr. Justice Field in
1819, and amounting to twelve, they do not exceed one hundred and
sixty-five. Two-thirds of these causes appear to have arisen upon
simple contact debts, and upon notes or bills, and very few have
occurred in which any difficult questions have arisen.

The causes entered in the equity jurisdiction of the Supreme
Court, in the same period, amounted to forty-three, out of which
thirteen have been heard and decided, and thirty were still
pending in the year 1821. The number of judgments entered up on
warrants of attorney and confessions have amounted to one hundred
and sixty. The mode of proceeding in the Supreme Court in New
South Wales, is similar in every respect to the forms of the
courts of common law and equity in England. The pleadings in each
cause are engrossed on parchment, and are delivered to the judge
before the trial. The court is composed of the judge, and two
magistrates appointed by the governor, one of whom and the judge
are sufficient to constitute the court.

The changes in the members of the Supreme Court have not been
numerous: no change would have been practicable without
occasioning considerable inconvenience to magistrates in the
country, until the appointment of two new magistrates, Captain
Piper and Doctor Harris, in the month of March 1819.

The clerk of Mr. Justice Field, Mr. J. Gurner, acts as
registrar of the court, and as judge's marshal. In the year 1819
five solicitors practised before the Supreme Court; two of them,
viz. Mr. Garling and Mr. Moore, were appointed by your Lordship
to proceed to New South Wales in the year 1814, and the former
received a salary of 300l. per annum from the period in
which he ceased to act as judge advocate; and Mr. Moore received
in the month of November 1819, the arrears of his salary, that
had been suspended from the 23d February 1816.

Mr. Wylde, who received an appointment from His Majesty to the
office of clerk of the peace and solicitor to the crown,
practises as a solicitor in the Supreme Court, but has abstained
from practising in the Governor's Court. Mr. Amos, who was
regularly bred and admitted an attorney of the Court of King's
Bench in England, arrived in the colony in the year 1817, and was
admitted and continued to practise in the courts of New South
Wales until the month of August 1819, when he was ordered to be
struck off the roll of attornies of the Supreme Court.

Mr. Norton, who received a professional education in England,
arrived in the year 1818, with his family, and has been admitted
to practise. Upon the suspension of Mr. Amos, in the month of
August 1819, an order of court was made, by which George
Crossley, who had formerly been a convict, was permitted to
proceed as the attorney of all such clients of Mr. Amos, as had
suits depending before the Supreme Court; and all the papers and
securities of such clients as signified their desire to continue
their suits under the management and direction of G. Crossley,
were to be delivered to him. At a later period, and on the
republication of the rules of the Supreme Court on the 31st May
1820, it was ordered, that parties should be at liberty to
prosecute or defend suits in person, without the intervention of
an attorney or solicitor; but that the pleadings in every suit
should be signed by one of the attornies or solicitors of the
court, who should be entitled to make a charge for their
signatures as well as for instructions. Under these regulations,
which were made at the instance of Mr. Smith Hall, Mr. Eagar has
been allowed to appear in the Supreme Court on his own behalf,
and to conduct his own suits; and Crossley has continued to
conduct most of those that had been originally intrusted to Mr.
Amos.

The re-admission of this individual to practise in the Supreme
Court, so shortly after he had been excluded from it by the
operation of your Lordship's order, was not grounded upon any
absolute necessity; nor did Mr. Justice Field, or the members of
his court, accede to his readmission upon any opinion that they
entertained of his reformation and improvement. "It was the
opinion of Mr. Justice Field, that Crossley transacted more
business and with more activity than any one of the regular
solicitors"; and it was with reference to that activity: as well
as to the convenience of the suitors, that his qualified
admission was sanctioned. Under this sanction Crossley has been
employed by several respectable individuals in law-suits of
considerable importance.

Although the proceedings of the Supreme Court are conducted
according to the forms of the English courts, yet Mr. Justice
Field has endeavoured as much as possible to prevent them from
being used as pretexts for delay or vexatious litigation; and has
found himself equally justified in resisting the general
application of strict technical rules, on account of the
unskilfulness with which they were managed. One attempt only has
been made in an action that had been tried before him, to raise a
conflicting jurisdiction between the Supreme Court and the
Governor's Court, in consequence of what was conceived to be a
doubtful expression in the terms of the charter of justice in
which the jurisdictions of the Governor's and the Supreme Court
were defined. A verdict having been given in the latter for a sum
under 50l. in an action that was tried in the month of
February 1818, and a motion having been made to set it aside, as
not being within the jurisdiction of the court, a long and
perspicuous judgment was delivered by Mr. Justice Field, in which
he successfully proved, both from analogy and authority, as well
as from expediency, that although the jurisdiction of his court
had been limited to cases where the cause of action exceeded the
sum of 50l. sterling, yet that this expression never could
mean to preclude the court from giving a verdict under that sum,
in a case where the plaintiff had sought to recover, and had
contended for a much larger one. The opinion of Mr. Judge
Advocate Wylde upon this point did not unfortunately coincide
with that of Mr. Justice Field; but nothing has occurred since
the opinion of the latter was promulgated, to shake the public
confidence in its correctness; and no fewer than nineteen actions
have been tried in the Supreme Court, in which verdicts have been
given for sums under 50l. and no attempt has ever been
made in the Governor's Court to recover them.

The mode of trying a cause in the Supreme Court differs very
little from the course that is pursued in the courts of England.
Short notes of the evidence are made by the judge, and he submits
the result to the assistant members is the shape of a charge,
accompanied by strong intimations of his own opinion, and a full
declaration of the grounds upon which it is formed.

There has prevailed in the proceedings of the Supreme Court
much less of deliberation than was observed in the Court of Civil
Jurisdiction when Mr. Judge Advocate Bent presided in it.
Differences of opinion between Mr. Justice Field and the members
of his court have not been frequent. Upon questions of law he
expects, as he is entitled to do, their unqualified assent, but
points of fact, character of witnesses, and questions of account,
he submits to their consideration, and sometimes to their
decision.

Most of the eases in which Mr. Justice Field has taken time to
consider of his judgment, have been subsequently reported and
published by himself in the Sydney Gazette, not only with a view
to place before the public the grounds of his decisions and those
of the members of the court, but to prevent the
misrepresentations to which they might have been liable if left
to the discretion of the editor of the Sydney Gazette.

The judge has endeavoured to give effect to the local
regulations published at different periods by the authority of
the governors of the colony, where he found them to be
conformable to the spirit or to the provisions of the law of
England, and to be beneficial in their operation; or even where
he saw that they were essentially necessary for the support of
the system by which the colony was governed.

In attempting to enforce one of the regulations of so early a
date as the 26th February 1802, respecting the registration of
deeds in the office of the judge advocate, and by which it was
declared that no assignment of property in New South Wales was
legal, unless it was regularly drawn up at the judge advocate's
office and there registered, Mr. Justice Field, following a
decision of Mr. Judge Advocate Bent, decided, in a case of
ejectment tried before him on the 30th June 1817, that a mortgage
that had not been registered according to the terms of the
proclamation of 1802, and of which mortgage the second mortgagee
had received no notice, was void, as against one that was
subsequent in date, but that had been registered.

As this decision appeared to Mr. Judge Advocate Wylde to
affect a large proportion of securities that had been given for
bonâ fide considerations, but under an ignorance of
such a regulation, he advised Governor Macquarrie to issue a
proclamation, that appeared on the 19th July 1817, and by which
it was declared, that no deed or assignment should be taken to be
illegal or void for want of conformity alone to the proclamation
of the year 1802, but "that such a defect should be considered as
a circumstance or incident in the case, to be submitted to and to
be determined by the courts according to justice and right, and
upon the whole matter put on issue by the parties."

Mr. Justice Field overruled an improper attempt that was made
to give to this proclamation a retrospective effect upon a
judgment in the case just mentioned, and pronounced in his court
only three weeks before; but in an action of ejectment that was
brought by the same party upon a subsequent demise, he permitted
it to be read, and after admitting evidence of the nature of the
transactions affecting both the mortgages, a verdict was given in
favor of the antecedent one.

It was in conformity to the same principles that Mr. Justice
Field has permitted all convicted felons, whose sentences had
been absolutely or conditionally remitted, and persons holding
tickets of leave, to bring and maintain actions in the Supreme
Court; for although he was not exactly aware of the extent of the
disability of all such Persons to sue in a court of justice, yet
he always held, that nothing but the production of an office-copy
of their conviction of felony, could sustain the plea of convict
attaint, or would enable the court to ascertain, whether the
crime of which the party bad been convicted, was followed by the
disabilities that are created by conviction and attainder, or
whether they had been removed either by service of the term of
transportation, or by the governor's pardon.

It is upon the same ground, that convicts of every description
have been admitted to give evidence in the courts; and that the
objection to their competence, which in England might be speedily
determined by having recourse to the record of their conviction,
has been overuled by Mr. Justice Field in the Supreme Court, on
account of the difficulty and delay attending the procurement of
such proof, or upon the principle of law that prohibits a witness
from answering questions that discredit himself, and from the
necessity that exists in a colony, constituted like that of New
South Wales, of dispensing with those strict rules by which the
testimony of so large a proportion of witnesses would be
disqualified and excluded.

Having already stated to your Lordship in the first part of my
Report, the circumstances upon which the Supreme Court and the
Governor's Court determined to make the only exceptions that have
yet occurred in the practice, of admitting emancipated convicts
to maintain actions in the courts of New South Wales, I will not
now repeat them but I think it necessary to advert to the reasons
stated by Mr. Justice Field in favour of a continuance of that
power, which your Lordship will have observed to be virtually
exercised by the judicial authorities over the fortunes and
feelings of a large portion of the inhabitants of New South
Wales, by giving or withholding permission to produce the record
of their conviction.

Mr. Justice Field has stated indeed in his observations upon
the defects of the present charter of justice, and upon the
admissibility of convicts to discharge the office of jurors, that
this, amongst other disabilities of conviction, is taken away in
New South Wales by the operation of the rule of evidence that he
has applied. "The sting of the law", he says, "in this remote
colony, where it would sting itself to death, is well and wisely
taken away by the law itself; the letter killeth, but the spirit
giveth life." "There is no necessity, therefore," he adds, "for
the legislative provision that Governor Macquarrie requests your
Lordship to sanction in his dispatch of the 28th June 1813, for
the purpose of restoring the remitted convict to a complete
enjoyment of the rights of free persons." This argument proceeds
upon an assumption, that it is not safe to trust the remitted
convicts with the indefeasible right that is possessed by
unconvicted persons, of maintaining actions in the colonial
courts; but that it is safe to intrust to the judicial
authorities the great power of determining how long and in what
cases they may exercise that right.

Your Lordship will have observed that this power, from the
manner in which it is exercised, may equally be applied to the
convict whose term of service is expired, and who, to all intents
and purposes, is a freeman, as to the convict whose term of
service has been remitted by the governor of the colony, and who
stands in the situation of a person holding a sign manual pardon.
It is only necessary for a defendant, when sued by those persons,
to obtain leave of the courts in New South Wales, for time to
produce an of of the plaintiff's conviction, by swearing that he
verily believes the crime of which he was convicted to have been
one that is not purged by the service of the term of
transportation, or that the term is not expired; and if the court
should be of opinion, that the action is brought from invidious
motives, the plaintiff is either entirely debarred of his right
of recovery, or indefinitely delayed in it. The disabilities of
conviction for felony may thus be protracted by the want of
technical and strict proof of their removal; while the effect of
pardon, and much of the excitement to obtain or to deserve it, is
lost by thus depreciating its value when obtained. The forfeiture
of property, and the incapacity to retain it, form its of the
punishment that the law has ordained for those who have violated
it. For certain violations of the law, this incapacity is only
temporary for others, it is perpetual. In some cases it is
removed by the expiration of the term of punishment, which, as
far as transportation is concerned, implies the endurance of a
specific term of service; and in others, it is made dependent
upon the good conduct of the party under punishment, when
attested by the governor's pardon; but it is not effectually
removed till that pardon be confirmed by the King. In both cases,
as it has appeared to me, the legislature has intended that there
should be some term to the legal disabilities of punishment, but
more especially in the colony of New South Wales, where, when the
object of punishment is satisfied and the crime expiated, it has
contemplated the formation of new habits, new feelings, and new
hopes. It has been generally observed, that this regeneration of
the mind is powerfully excited in the colony of New South Wales,
and sometimes in men of the worst characters, by the possession
of property, and the means that it affords of improving their
condition. The change that it produces is not infrequently
observed to bring with it a contentious and litigious spirit, for
the correction of which it might be expedient to retain the
discretionary power that is exercised by the courts of New South
Wales, if were possible to apply it in the case of an individual,
or so to punish him without reflecting some degree of disgrace
upon his class. The remitted convicts of New South Wales have
seen that motives declared to be invidious in one of their class,
and his impatience of a magisterial rebuke, have been restrained
by the application of a rule of law, to which the unconvicted
class of inhabitants is not subject.

I am far from imputing to either of the courts of New South
Wales, or to the learned persons who preside in them, any
intention of producing such an effect by the judgments that they
have given; but the arbitrary application of these rules has had
the unfortunate effect of manifesting the inequality of condition
that exists between the convicted and unconvicted classes of the
inhabitants of New South Wales, in their appeals to those laws
whose greatest boast is, to afford equal protection to all. They
have now found, that what was matter of right to the free
inhabitants, was to themselves matter of favour and judicial
grace; and this distinction, not unimportant in itself, mortified
the pride of many, while it irritated the feelings and excited
the fears of all. It was under this impression, and from thinking
that the feelings of these classes of the population had been
unnecessarily irritated in the course of the discussions to which
I have before alluded, that I agreed with Governor Macquarrie in
the propriety of affording to the remitted convicts, an
opportunity of making a representation of the state and effects
of their legal incapacities. The opinion that I had entertained,
when the subject was firelight first under discussion, had led me
to make a private communication of it to Mr. Justice Field; and
in several conversations that I had with Mr. Judge Advocate
Wylde, I expressed sentiments to the same effect. In these
opinions I am still confirmed, as far as they regard the removal
of the incapacities of being witnesses, of maintaining personal
actions, of acquiring, retaining and transmitting property, from
those convicts whose terms of service had expired, or who had
received the pardon of the governors of New South Wales.

With regard to the future, I do not consider it either
necessary or expedient in a colony, destined as that of New south
Wales is for the reception, the punishment, and the reform of
convicts, to maintain by legislative influence or enactment, any
other distinctions in the exercise of these rights than those
that I have proposed in my former Report, beyond the period
assigned by the law for their punishment, or that which is
assigned by the governors for its remission; still less do I
think it necessary to continue in New South Wales beyond those
periods, the anomalous effects of punishment that are found to
attach to convicts for some offences, and not to others.

Whatever the determination may be with regard to these effects
upon convicts on their return to England, or on quitting the
territory of New South Wales, I cannot see upon what grounds of
expediency they are to be maintained in that colony.

Upon a reference to the list of causes that had been tried in
the course of three years subsequent to the opening of the
Supreme Court, I do not find that there had been any denial of
justice to the remitted convicts; and no case had occurred that
furnished any grounds for narrowing their claims to it in future.
By a return that was furnished me by the registrar of the Supreme
Court, of the names and number of persons that have brought
actions in that court from the 1st April 1817 to the 14th
December 1820, I find that as many as one hundred and ninety-six
were Drought by persons who had been convicts, and six by persons
who were still in that condition.

With the exception of three individuals of the free classes of
inhabitants, and those of the emancipated convicts, who either
were, or believed that they might be affected by the future
exercise of this discretionary power, I found no person that
expressed dissatisfaction with the decisions of the Supreme
Court, since the period in which Mr. Justice Field had presided
in it.

The principal person of the class of emancipated convicts that
huts either entertained or expressed that feeling towards the
judicial conduct of Mr. Justice Field, is Mr. Edward Eagar. The
grounds of his dissatisfaction are stated very briefly in a
memorial that he delivered to me soon after my arrival in the
colony, wherein he took occasion to submit to me, amongst a
variety of topics for the future improvement of the colony, the
existing defects of the judicial establishments. Mr. Eagar bad
been appointed to act as secretary to the meeting of the
inhabitants of the colony that took place on the 27th January
1819, and in that character had drawn up the petition that it was
then resolved to address to His Royal Highness the Prince Regent,
and that was trans pitted to your lordship.

In several communications that I had with Sir John Jamieson,
who acted as chairman of the meeting, as well as with Mr. Eagar,
I was enabled to collect from them the principal grounds of
objection that were stated in the petition, to the present system
of judicature, and to make reference to the cases upon which
their allegations were founded. Part of the objections stated in
the memorial of Mr. Eagar have already been noticed; and those
which relate to the judgments delivered by Mr. Justice Field,
being entirely of a personal nature, and having received a very
sufficient contradiction by the authenticated reports that Mr.
Justice Field has published of those judgments, I do not think it
necessary in this place to make any further observation upon
those parts of Mr. Eagar's objections. It is fit, however, that I
should state, that out of one hundred and sixty-five actions that
have been brought and tried in the Supreme Court, between the
month of April 1817 and the 6th January 1821, as well as eleven
causes that have been heard and determined in the equity
jurisdiction of that Court, only nine appeals have been entered,
and of those two were withdrawn; and in one only was the judgment
of the Supreme Court reversed. Cases have also occurred, during
the same period, in which Mr. Justice Field has displayed a very
independent judgment; and has proved to the colony, that although
he was ready to give effect to the public orders and
proclamations of the governor, whenever he found them to be
consistent with the principles of the law of England, or to be
justified by palpable necessity, yet he has never allowed his
decisions to be swayed by any consideration of the personal
wishes of the governor, or the supposed influence of the
government, in cases where, although they were not expressed or
signified, the existence of both might be presumed.

Your Lordship has been already apprised of Mr. Justice Field's
objections and refusal to admit actions in the Supreme Court of
New South Wales, for the recovery of duties on spirits or
imported goods, until those duties had received the sanction of
the British legislature; and of the recovery of damages by the
Reverend Mr. Marsden in the Supreme Court against Mr. J. T.
Campbell, the governor's secretary, for a libel published by him
in the Sydney Gazette. To this instance one more may be adduced,
of a judgment given by Mr. Justice Field in an action brought by
the governor, for recovering a sum of money expended in the
support of certain Asiatic servants that bad been brought to the
colony from Calcutta, and had complained to the governor of
ill-treatment by their master. Mr. Justice Field was of opinion
in this case, that as the relation of master and servant had been
dissolved by an order of a bench of magistrates, subsequent to
the promise made by the master to give them a proper
compensation, and to pay the expenses of their passage to India,
the governor had lost his remedy, and could not compel the master
to pay either, although he might have compelled him to provide a
passage, at the peril of being sent out of the colony.

The principal objections that I perceived to exist against the
exercise of the functions of the Supreme Court, were founded upon
the influence that the judge seemed to exercise over the opinions
of the members; the eagerness with which his own were delivered
from the bench, and the great expense of the proceedings. Upon
the first two points I have already observed; and although I am
not aware of any occasion upon which the influence of Mr. Justice
Field was improperly exercised, or where it did not tend to
promote the purposes of justice, yet it appeared to me that it
would have been very desirable in a system of judicature, wherein
the deliberative powers of the persons composing it were
necessarily limited, that the greatest latitude of judgment
Should always have been afforded to the members of the court,
together with the fullest opportunity of considering it.

It has seldom occurred that the judge has positively differed
with the members of his court, but they have hardly ever retired
to consider of their judgment. In complex or difficult cases he
has reduced his opinion to writing, and afterwards submitted it
to the members of his court; and upon their concurrence,
privately signified, in the substance and effect of his judgment,
he has delivered it.

The expenses of the proceedings in the Supreme Court, consist
of the fees that are payable to the clerk and registrar of the
court, to the judge when acting as master and examiner, to the
judge's marshal, crier, tipstaff and courtkeeper; and lastly, the
fees of the solicitor's and provost marshal's office.

The letters patent of his late Majesty, constituting the
Supreme Court, required that a table of the fees allowed to the
officers should be settled by the court, and be subject to the
approval of the governor. Upon the opening of the court in the
year 1817, Mr. Justice Field, having obtained the approval of
Governor Macquarrie to certain rules anti a schedule of fees,
submitted them to the members of his court, one of whom, Mr. D.
Wentworth, declined giving any opinion upon them; they were acted
upon, notwithstanding, until the early part of the year 1820,
when a motion having been addressed to the Supreme Court by Mr.
Eagar relative to the amount of the fees, and a suggestion having
been made by the judge that the members of the court would confer
with the governor upon the subject, Mr. Eagar addressed a
memorial to him upon the general illegality of fees taken by
judges, and the oppressive amount of those of the Supreme Court,
endeavouring at the same time to prove to the governor, that
although the fees were stated in the schedule that he had
approved, to be payable to the clerk and registrar, they were in
fact payable and paid to the judge alone. He also insisted upon
the impropriety of the judge's having acted as master and
examiner in the equity-jurisdiction of the Supreme Court, of his
exercising an office to which he had never been appointed, and
that had never been approved or confirmed by the governor. After
some consideration of the subject by the governor and the members
of the Supreme Court, Mr. Wentworth and Captain Piper, a new
scale of fees and some emendations of the former rules were
agreed upon by them, and were returned to Governor Macquarrie for
approval. The governor at first expressed a wish to await my
return From Van the men's Land before he gave his sanction to
them, but being disappointed in his expectations of that event,
he finally approved the rules and schedule of fees that had been
submitted to him. Several alterations were made that tended to
simplify and facilitate the proceedings of the court, and one
rule was added by which the judge was ordered to act as master,
both at law and equity, and as examiner in equity and
ecclesiastical proceedings.
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