
   [image: cover]


   
      
         

            Defend Your Licence

            
        Andrea Clegg
      

         

         
            
               
[image: ]
               

            

         

      

   


   
      
         

            Preface

         

         This book is intended to be a practical and helpful guide to general motorists. Since setting up my business in Road Traffic Defence people have been asking questions about motoring law. It is apparent from their questions that many make decisions about whether to accept a fixed penalty ticket or a summons based on misconceptions, many of which are wrong e.g. the police will not prosecute below 10mph over the speed limit.

         I have researched reader’s views of the very few road traffic guidance books available and it is clear that readers want a combination of both accurate law and a simple clear guide as to how to deal with the matter if they wanted to represent themselves at any stage. They want to know how to fight a case if necessary.

         Whilst some circumstances will warrant instructing specialist lawyers, such as my firm, Auriga Advocates Ltd, it is the more expensive option and is more appropriate for those with the money and motivation to pay someone to represent them. For example, if an individual was likely to be disqualified or may, if they attended court, lose money in their time, and thus it is more cost effective to pay a lawyer to represent them.

         The reality is that there are many prosecutions which are  unjustified and merely accepted by motorists. The system is now prosecuted by the police who in some areas offer advice to the defendant, thus playing the role of prosecutor and defender. The police will undoubtedly have targets, one of which will be the early disposal of a case i.e. plea and dealt with on the first hearing. In my view there is a clear conflict and I would question the independence and the quality of the advice being given as a result It appears to me that most defendants will take the advice, firstly because it is free and secondly because they do not think that the police would mislead them. In my view, it is in the interests of the police to persuade a defendant to plead guilty, and from my own experience at court they do not advise defendants to seek independent legal advice, even when defendants are expressing concern about the advice being given.

         It is important to understand the disparity between the prosecution and the defence in these circumstances, because whilst the prosecution can approach defendants to give them advice, the defence cannot, and have to wait until they are approached. Even if we were to overhear the wrong advice being given by a prosecutor, we could not approach that defendant offering to provide him with the correct advice.

         I feel that motorists are poorly guided and represented. Their position is getting more and more onerous as the government authorises the issuing of fixed penalty notices for more offences, i.e. driving without due care and attention (August 2013) – quite wrongly, in my view.

         As the roads get busier and more regulations are brought in and enforced, the motorist will suffer if they do not improve their legal knowledge.

         You will have heard of “Mr Loophole”; in my view there are very few loopholes. It is the practice of understanding the law, testing the prosecution evidence and preparing a thorough defence which can result in getting you off an  offence. Often it is the lack of following procedure which provides a way out of an offence for a motorist, and the only way of testing this is to get disclosure of the evidence, which is all too often too little in motoring offences, as the prosecution only provide basic disclosure.

         I hope that by reading this and retaining it as a reference you will be better equipped to deal with motoring issues which you may face; and if after reading it, you feel you would benefit from some legal advice, contact Auriga Advocates for free no-obligation advice or a specialist of your choice.

         I hope you enjoy my book and I wish you happy and prosecution-free motoring.

         
             

         

         Andrea Clegg

         Senior Solicitor/Managing Director

         Auriga Advocates Ltd

         www.roadtrafficdefencelawyers.co.uk

      

   


   
      
         

            Chapter One

            Road Traffic Courses

         

         National Drivers Improvement Scheme

         
             

         

         Many motorists are offered driver improvement courses as an alternative to prosecution for certain offences.
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         Motorists may be offered one of the following courses:

         
            	Speed Awareness

            	Driver Alertness

            	What’s Driving Us

            	Driving4Change

         

         Each course is offered in a case at the discretion of a police officer who follows ACPO (Association of Chief Policers) Guidelines issued in 2012 known as NDORS, which stands for the National Driver Offender Retraining Scheme. These are all offered as an alternative to prosecution, unlike the Drink Driver Rehabilitation Course which is specifically offered to convicted drink drivers.

         The concept of driver retraining was introduced by Dr P North as far back as 1988, but not adopted by the government until much later. Dr P North believed that there was little evidence to show that punishing offenders raised standards in motorists driving and that retraining was more likely to bring about improvement in their driving, particularly if the retraining concentrated on the shortcomings in their driving.

         This is now reflected in the courses mentioned above which I will deal with in turn.

         Speed Awareness

         A speed awareness course can be offered if a motorist’s speed is within a range of 10% + 2 to 10% + 9 above the speed limit. This does not apply to 20mph speed limit zones. If speed is a key factor in an incident where there has been a collision, a motorist should be offered the Driver Alertness Course.

         The course costs £80-£100 depending on the course provider. The course runs for 4 hours and is classroom based; however, there is a practical option which can be added which will extend the course to 5 hours. 

         TABLE OF SPEED LIMIT GUIDELINES FOR RECOMMENDING SPEED AWARENESS COURSE
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         Driver Alertness

         This can be offered to a motorist who is involved in a road traffic accident where there has been a collision and it would justify a S3 (driving without due care and attention or inconsiderate driving (post)) prosecution. The decision to offer the course should be made on the failing in the motorist’s driving, and not the consequences of that failing, although there is some consideration to the consequences if they are so serious that they would justify a prosecution i.e. life threatening injuries, fatality or permanent disability.

         The course costs £125-£200 depending on the course provider. The course runs for 6 hours and includes both classroom and practical driving sessions.

         What’s Driving Us

         This course can be offered where a motorist makes an act or omission in driving which does not involve a collision. The aim is to correct the mischief, intentional or deliberate act done by the motorist. It is for offences such as using a mobile phone whilst driving, or not being in a position to have proper control, which might attract this sort of course. If there is a high risk of a collision or harm then the police are unlikely to offer this course.

         The course costs £80-£100. It is classroom based and lasts 3.25 hours.

         Driving 4 Change

         This course can be offered when a motorist makes minor error in judgement or has a lapse in concentration, or otherwise demonstrates a lack of awareness as to the law or the wider consequences of his/her actions. 

         You must be able to read a number plate with or without glasses in good daylight at a distance of 20.5 metres (67 feet), or 20 metres (65 feet) if it is a new style number plate.

         You must be the holder of a full driving licence.

         The course will costs £80-£100 depending on the provider. It lasts two and a quarter hours and is a practical course.

         NDORS provides general guidance to police offers about what they should take into account:

         
            	The circumstances of the incident, which will be things such as the time of day, presence of other motorists, risk of collision or injury to name but a few.

            	Any other additional evidence which may be evidence pertaining to the motorist.

            	The defendant’s explanation.

            	Before deciding to prosecute, as opposed to offering the course, they should apply the CPS full code test for charging, which means there should be evidence of the offence and it is in the public interest to prosecute.

         

         I have dealt with thousands of motoring offences and motorists and it is rare to see an officer make any detailed note of a defendant’s explanation. Surprisingly, they often only give the briefest details of the circumstances and insufficient to establish any clear mitigating factors or aggravating factors. So if you are reported for an offence, you should always make a note of the circumstances, which may be useful mitigation, and you should always write to the police traffic process department with an explanation and surrounding circumstances if you feel that you would qualify for one of the courses mentioned above.

         
             

         

         Before the police can offer any course, there must be:- 

         
            	Realistic prospect of conviction

            	No other offences

            	A similar course must not have been taken within the previous three years

            	The defendant must be a holder of a current driving licence or competence certificate to drive or ride.

         

         The defendant/driver MUST:-

         
            	Accept to pay the fee

            	Abide by the terms and conditions of the course provider

            	Complete the course and accept that records will be kept.

         

         It is important to note that you will not be allowed a second chance if you have “no reasonable excuse for non-compliance” (6.2) so if you are running late or unable to attend, it is imperative that you contact the provider and offer a reasonable excuse, quoting the guidance, so that they will offer you another course. If you fail to do this you will be prosecuted for the offence.

         It is not true to say that once you are prosecuted you cannot be offered the course. The regulations only enable the police or the CPS to authorise the course, so if you leave it until a court hearing and ask the court, they will be unable to remit the matter back to the police. It is always better to make your representations to the police, or as a last resort to the CPS; if they indicate that the decision has been made to prosecute and it is too late, you should point out that under the guidelines the CPS can make the decision and that the police did not properly take into account all the factors which have been mentioned above.

         As a prosecutor for many years I often referred cases back to the police for a defendant to take a course if the  circumstances justified that course of action under the guidelines. The matter before the court would then be adjourned until confirmation of completing the course was received, at which time I would then withdraw the proceedings or discontinue the case.

         It is not the decision of the police officer who stops you to make the decision, but he should note any explanation you offer and make a full note of all the surrounding circumstances which may influence that decision. The case is then reviewed by a supervisor who will make the decision to either offer the course or prosecute.

         When dealing with the police officer at the scene, co-operate fully and calmly offer your explanation to him. Thereafter make a note of what you have said and put it in writing to the police, as you will not be certain that the officer will be have noted your explanation in full. Then you will be able to send representations in based on the information you gave to the police officer.

         MOTORCYCLISTS
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         Motorcyclists make up about 1% of the motoring population but account for a disproportionate level of serious injury and fatalities. This is thought to be due to two factors: firstly, other motorists being unaware of the presence  of motorcyclists, but also the exposed nature of motorcycling and often the mindset of certain motorcyclists.

         RIDE (Riders Intervention Developing Experience)

         RIDE was developed out of the Driver Improvement Scheme to offer motorcyclists a specialist training course which deals specifically with the sort of issues that motorcyclists have, which are often extremely different to those of the car driver.

         The course is offered when the motorcyclist has demonstrated adrenalin-fuelled riding, where the rider is chasing the thrill of dangerous manoeuvres, or riding in areas which are inappropriate for anti-social riding and low level careless riding.

         It is not available for speed camera-detected speeding or speeding in general; such motorcyclists would be offered the Speed Awareness Course.

         The aim is not to restrict motorcyclists, but to reduce the level of accidents and motorcyclist casualties.

         DRINK DRIVE REHABILITATION COURSE

         This course is designed for defendants who have been convicted of a drink/drug drive offence and have been disqualified for a period of 12 months or more. It covers drink drive offences and related offences such as “in charge”, “attempting to drive”, failure to provide a specimen, and causing death by drink driving.

         The Magistrates at sentence will offer the course and in general you will get up to 25% reduction in the overall disqualification. 
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         The course is a three day course and will cost between £110 (with concessions) and £175. Prices will vary on whether you qualify for concessions and whether you wish to attend on weekdays or the weekend.

         Research has shown 17% of people who do not attend a course commit another drink driving offence within a 6 year period, compared with only 7% of those who do attend a course.

         Attending the course has advantages; although it will cost money, it can ultimately reduce insurance costs, which can increase dramatically if you are convicted for drink driving.

      

   


   
      
         

            Chapter Two

            Fixed Penalty Tickets

         

         Fixed penalty tickets, known as fixed penalty notices (FPN), are a popular and quick way of the government punishing defendants and also recouping fines. However, they can hold numerous pitfalls for the motorist. An FPN can only be issued if a motorist fulfils the following criteria:-

         
            	The motorist holds a driving licence

            	The motorist will not be subject to the “totting up” procedure ie 12 points or more on licence after adding the points for the offence

            	The motorist must be able to surrender his licence for endorsement.

         

         If a motorist is unable to fulfil the criteria the officer will report the motorist for summons. The officer does have discretion as to whether to report an individual or not, and the less serious the driving incident, the less likely that the officer will report that individual for the offence.

         If summonsed, there are additional costs, however there are ways a motorist can reduce these to reflect a fixed penalty fee. 

         It is important that when stopped by an officer that you follow these simple guidelines:-

         
            	Always co-operate and be polite to the officer as the more co-operative and polite you are, the more likely it is that the officer will exercise discretion in your favour.

            	Always make a note of the traffic conditions including weather, road surface, level of traffic, pedestrians, visibility and any other prevailing factors which would have an impact on either the reason for the manner of your driving, or the risk your driving posed to others or their property.

            	You may offer an explanation for your driving and if you are offering a true and honest explanation it is safe to do so, but do not try to make excuses which are not founded, and do not rely on the officer making a note of what you say; you must make a note of your explanation to the officer. If in any doubt at all, say nothing at all and just accept the procedure politely.

         

         DO NOT:

         
            	Lose your temper with the officer or start arguing with him.

            	Insult the police officer in any way as this may result in more serious criminal charges.

            	Do not rip up any documents the officer gives you, as this is the only police evidence you will have of the incident, so it is vital that you retain all documentation.

            	Do NOT admit liability at the scene. ALWAYS accept the documentation and seek legal advice. Auriga Advocates offer free, independent no-obligation initial advice and this is the same for most firms specialising in road traffic law.

         

         In order to issue an FPN legally, the officer must be a constable in uniform. The only exception to this is in relation to auto detection devices, such as the fixed speed cameras. You should always note the officer’s name and collar number, along with whether or not he was in uniform and if he was with anyone else, including another police officer.

         ACPO GUIDELINES FOR SPEEDS AT WHICH OFFICERS SHOULD ISSUE A FIXED PENALTY OR SUMMONS
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         Note that these are guidelines only, and the issuing of a FPN is always at the discretion of an officer, assuming of course that you fulfil the criteria mentioned above. 

         TRAFFIC OFFICER REPORT

         An officer may report you for process and issue a traffic officer report (TOR) which delays the decision as to whether to prosecute, issue a fixed penalty or offer a retraining course. This decision is made in the traffic process office and, as they have to take into account any explanation offered to them, it would provide you with the chance to provide your explanation and influence the decision.

         You could get a letter of representation written by an expert to influence the decision at this stage. Auriga Advocates offer such services from £200, other firms may charge more.

         FIXED PENALTY CONDITIONAL OFFER

         This relates to authorised automatic detection offences such as fixed speed cameras etc., so that an FPN would not be issued to the driver or secured on the vehicle at the time, and the procedure has to follow a strict criteria:

         The conditional offer must contain:-

         
            	The particulars of the offence so that a driver can understand which incident the offer relates to

            	The amount of the fixed penalty for the offence; and

            	A statement that proceedings against the alleged offender cannot be commenced in respect of that offence until the end of the period of 28 days following the date on which the conditional offer was issued (a longer period may be specified in the offer).

         

         Otherwise the same conditions apply as to other fixed penalty notices. 

         ACPO GUIDELINES FOR CARELESS AND INCONSIDERATE DRIVING

         REPORT/CONDITIONAL OFFER/FIXED PENALTY NOTICE/COURSE

         These are restricted to offences which are only observed by police officers and there are no victims, no collisions and no public complaint. It covers but is not restricted to the following types of driving.

         
            	Lower level aggressive and inconsiderate driving where others are not unduly affected

            	Driving too close to the vehicle in front

            	Failing to give way at a junction causing no evasive action by another driver

            	Overtaking and forcing into a queue of traffic

            	Using the wrong lane on a roundabout

            	Ignoring a lane closed sign and forcing into a queue of traffic

            	Poor lane discipline i.e. remaining in lane two or three when lane one is empty

            	Inappropriate speed i.e. too slow

            	Wheel spins

            	Handbrake turns

         

         REPORT/SUMMONS

         These cover situations which may be observed by an officer alone but will cover those with civilians, witnesses and collisions. It covers but is not restricted to following types of driving: 

         
            	Aggressive driving where others are endangered or have to take real evasive action

            	Fast overtakes and lane hopping/weaving with other drivers having to evade

            	Pulling out in front of other moving vehicle that needs to brake

            	Overtaking and causing the approaching vehicle to brake or take evading action

            	Pulling in causing the overtaken vehicle to brake or swerve

            	Wrong lane on roundabout causing another vehicle on the roundabout to brake or swerve

            	Staying in lane two or three with vehicles behind being held up or forced to pass on the nearside

         

         FIXED PENALTY NOTICES - NON ENDORSABLE DRIVER NOT PRESENT

         Different rules apply to fixed penalty notices which are issued and usually stuck on the vehicle, i.e. parking offences. These are non-endorseable. No offences will be commenced until after a period of 21 days (the police will not commence proceedings on these types of offences until the lapse of 28 days).

         For the purposes of these fixed penalty tickets, it is assumed that the registered keeper is the owner, but a person can produce a statement of ownership stating that he was never the owner or when ownership changed.

         If you do not respond to a notice at all and the penalty remains unpaid, then the penalty will increase by 50% as a fine which is registered. A notice of registration will then be issued, but it is possible to provide a declaration to show that  you did not receive the initial notice, you were not the owner at the time or that you gave a notice requesting a hearing.

         It is always worth acting on these notices immediately; if it is a parking notice and there are circumstances that you feel would make you not guilty, you should do the following:

         
            	Take photographs of any restrictions and exceptions displayed

            	Take photographs of loads etc.

            	Keep copies of any documentation you have in relation to why you were present

            	Make notes of all the circumstance including times of arrival and departure etc.

         

         It is worth contacting a specialist motoring firm who can give you free advice regarding the best way forward with these types of offences, and if disputed, could write to the relevant authority in your defence – there would be a charge for this.

         It is important to seek advice because many private companies produce tickets which closely resemble penalty notices, and the procedure is very different, as is the likelihood of avoiding the penalty.

         Note that it is an offence to interfere or damage a fixed penalty notice which has not been issued to you. This is a level 5 fine, which is unlimited for offences after the 12th March 2015 otherwise £5,000.

         I HAVE BEEN GIVEN A FIXED PENALTY - WHAT DO I DO NOW?

         Once issued with an FPN, you will have 28 days in which to respond so it is vital that you seek advice from a specialist solicitor such as Auriga Advocates well within 28 days. If  you are advised that you should be pleading guilty, you should respond to the FPN sending in your driving licence (if not already surrendered) and the fine within the deadline given. If you fail, a summons will be issued and there will be an increase in costs and the fine imposed.

         If you have a genuine and reasonable excuse for being unable to accept the fixed penalty, sometimes you can persuade the Magistrates to impose the rate of the fixed penalty notice – however, this will usually be the case where the circumstances for being unable to be dealt with under the fixed penalty notice procedure were beyond your control. If you change your address from the one given to the police officer, it is your responsibility to inform the police so that they can keep you up to date; the Magistrates are unlikely to accept that you were unable to respond to the fixed penalty because you failed to tell the police your new address.

         It is always worth considering, if you are likely to receive a high fine and costs, either writing an explanation to the court or paying a specialist solicitor to write a letter in mitigation, which is more likely to persuade Magistrates to reduce your fine and points or sentence you to a fixed penalty rate.

         If you have sought advice and wish to plead not guilty, you should respond to the fixed penalty with a not guilty plea and a summons will be issued for court proceedings; the same would occur if you just ignored the summons.

         For information on the types of offences for which the police can issue a fixed penalty ticket and the fine rates, please refer to Appendix 1.

         The information regarding any possible endorsement of points on your licence, or the possible imposition of a disqualification, will be contained on the documentation sent to you by the police. You will not be offered a fixed penalty ticket if you may be disqualified for the offence, or under the “totting up” procedure. 

         POLICE POWERS TO STOP

         The police have the power to stop any vehicle for any reason. Once they have stopped you, they can request production of your driving documents i.e. your driving licence, insurance certificate and your MOT if required. If you cannot produce them, they will usually issue you with a HORT/ 1 which will detail which documents you need to produce within 7 days to a police station of your choice. You should always inform officers if you are unable to do so that they can extend the period on the HORT/1. This extension is not possible for fixed penalty tickets.

         There are regulations which govern what the police are allowed to do in certain offences and how the police are allowed to deal with a motorist, such as not being allowed to stop a motorist at random to undertake a breathe test. These are dealt with in the relevant chapters.

         
             

         

         APPENDIX 1 Fixed Penalty offences.

      

   


   
      
         

            Chapter Three

            No Insurance, No Driving Licence and No MOT
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         DRIVING WITHOUT INSURANCE

         If you are using a motor vehicle on a road you must have valid insurance. It is also an offence to permit or cause the driving of a vehicle without insurance. You must have an insurance policy in force and you must comply with the conditions of that insurance. It will not be a defence that you did not know just because you did not read your policy. 

         Most insurance policies have restrictive conditions:-

         
            	Who is permitted to use the vehicle

            	What vehicles can be used

            	How old the driver must be, particularly on the condition enabling the policy holder to drive other vehicles i.e. 25 years of age.

            	What the vehicle is used for i.e. social and domestic purposes only

            	The vehicle is not to be used for hire or reward.

         

         When taking out a policy you must ensure that you explain who is going to drive the vehicle and all the purposes it will be used for, i.e. driving for work purposes, as this will change the standard conditions and probably add a condition “for business use”. It will be a little more expensive but not as expensive as a penalty for driving without insurance if you fail to ensure the policy covers the purpose for use.

         Examples of business use:-

         
            	Window cleaners

            	Landscape gardeners

            	Builders

            	Take-away deliveries

            	Use at work to travel between places of work

         

         It is important to declare any type of use you may have for your vehicle whilst at work, no matter how minor the use is. If you are found not to have business cover for your vehicle under these circumstances, you will not only be convicted of driving without insurance and receive a fine and between 6 and 8 points on your licence, you are likely to have your vehicle seized by the police. This will cost in the region of  £150-250 to get released, depending on where you live.

         New drivers will have the same issues as above but also, because the offence incurs 6 points, they will have the added implication of the new driver provisions which – due to the imposition of 6 points – will result in their licence reverting back to a provisional status, so effectively the driver will be a learner driver, which is even more expensive and inconvenient.

         Driving Licence Condition On Insurance

         Most insurance companies will ask the driver if they hold a driving licence or have held a driving licence and is not disqualified. In these cases unless the policy says otherwise, the insurance will cover you if the driving licence has expired. If it is not mentioned in a policy then even if you do not have a licence, or are disqualified, you will be covered by the insurance until such time as the insurance company void the insurance. This cannot be backdated, so only runs from the time and date that the insurance is cancelled or voided.

         Care should be taken as insurance companies tend to put a clause into the policy stating that the policyholder or named driver must hold a current driving licence or have held a current driving licence and not be disqualified, and in these cases you will be breaching a condition of the insurance policy which will void the insurance from the start, so you would not be covered. The policy must be specific so unless it specifies otherwise, licence would include a foreign driving licence.

         Most insurance policies state that the vehicle must not be used for hire or reward, although sharing or using a vehicle and just paying for the petrol will not fall foul of this condition. If there is any profit in the use of the vehicle  in these circumstances, it will usually be classed as using for hire or reward and will fall foul of this condition.

         The onus of proof is on the “user” to check and never take a person’s word that you will be insured, and many drivers have assumed they will be covered but have not checked their policy. Always check policies before driving a new vehicle or someone else’s.

         A regular condition is that the policy owner will be covered to drive another vehicle not owned by the policy holder, so if you purchased a second vehicle, unless you are covered for two vehicles you own, you will be required to take out second insurance on the second vehicle because your current policy will usually not cover you.

         Many drivers fall foul of the “no insurance” offences by failing to check that premiums are being paid if they pay by direct debit. Often direct debits are not honoured and the insurance company cancel the policy; as the offence is one of strict liability, you will still be guilty of driving without insurance but may have special reasons for non-endorsement if you have a good reason as to why you would have been unaware of the cancellation. Most insurance companies will make it clear in the documentation that non-payment of premiums will result in the policy being cancelled, so arguments that you were unaware because you failed to read your documentation, or that you did not notice the lack of payment on your statement, is unlikely to be a good reason as the court will expect you to have exercised all due diligence.

         I have dealt with the odd rare case where a policyholder’s insurance was cancelled erroneously on the basis of non-payment of the premium when the insurance company had continued to take all the monthly premiums, thus the cancellation was wrong. Nevertheless, the driver was driving without insurance; as he had entered a plea of not guilty, he  was too late to make representations to the police to withdraw the charge altogether, but he was technically uninsured. However, I was able to persuade the court to give him an absolute discharge without endorsement and no costs. Such cases are rare.

         Most motorists think that the offence is driving without insurance, but the words in the legislation are “use”, “permit” and “cause”.

         Use

         “Use” covers using the vehicle for any reason. Parking outside your house on the road would be an offence. Travelling as a passenger in your own vehicle uninsured would be an offence of using. This would not, as many think, be “permitting”, because by being a passenger the vehicle is being used for your benefit.

         Permit

         “Permitting” is allowing someone to use a vehicle without insurance. The only time you would not be permitting is if you made it a pre-condition that the person had to have insurance or a driving licence.

         Cause

         “Causing” requires knowledge of the facts which makes the use of a vehicle unlawful, i.e. an employer instructs an employee to take a vehicle out knowing that it has defective tyres, or allows the employee to drive the vehicle knowing that he does not hold the requisite licence. This would not apply to insurance, because an employer is almost always using the vehicle as it is being used for the benefit of the employer. 

         Under S143(3) there is a defence for employees charged with using a vehicle without insurance. The conditions for this defence are:-

         
            a) the vehicle did not belong to the defendant and was not in his possession under hire/loan

            b) it was being used in the course of his employment AND

            c) he neither knew nor had reason to believe that there was no insurance policy in force for his use of the vehicle.

         

         The burden of proof for the defence is on the defendant on a balance of probabilities.

         The penalty for using, permitting or causing a vehicle to be used without insurance carries a hefty penalty with a level 5 fine of £5,000 (unlimited from the 12th March 2015), 6-8 points and discretionary disqualification which is likely to be imposed if there is evidence of sustained use of a vehicle without insurance, or a serious accident has occurred and the defendant is at fault.

         
             

         

         APPENDIX 2 Sentencing guidelines for No Insurance

         
             

         

         S154(1) of the Road Traffic Act 1988 creates an obligation on a person against whom a claim is being made to state:

         
            	Whether or not he was insured or would have been insured except for the insurance cancelling the policy, and

            	Particulars of that insurance as in the insurance certificate, and

            	If no insurance certificate is available, the registration mark or other identifying features of vehicle or the number of the insurance policy, or such other information which will identify the insurance policy issued and the period the insurance covered. The penalty for not complying is a level 4 fine of £2,500.

         

         KEEPING A VEHICLE WITHOUT INSURANCE

         This is a new offence which was introduced by the Road Traffic Act 2006, creating S144Aof the Road Traffic Act 1988. A registered keeper of a motor vehicle who does not meet the insurance requirements will be guilty of an offence, the penalty is a level 3 fine of £1,000.

         The exceptions are:

         
            	Vehicles owned by police authorities, councils, the health services and other government departments.

            	Stolen vehicles

            	Former keeper has completed a SORN. (Statutory Off the Road Notice)

         

         In order to avoid liability under this section it is important to ensure that, if you take a vehicle off the road, you complete a SORN, and if you sell/scrap the vehicle, that you notify the DVLA immediately. The fact that you may not have known about the offence will not be a defence.

         New Driver Insurance

         There are many issues which can arise with learner drivers and new drivers when it comes to insurance cover. It is often inexpensive to put a learner driver on a current policy, as the learner driver will usually be supervised. However, the difficulty arises when the learner passes and becomes a new driver, as premiums shoot through the roof and the temptation is very high to carry on with the policy as it is. This would mean that the new driver is not insured, and as  no insurance carries a minimum of 6 points, he would revert back to being a learner driver with fines, costs, and the added costs of re-taking his test etc… As well as that, the parent could also face the charge of permitting no insurance, and receive points and a fine. Not informing the insurance company of any change is, in fact, the more expensive option in the long run. If you have misinformed the insurance company there are also other offences to consider which carry heavier penalties, such as obtaining insurance by deception.

         Another point to raise with learner drivers and new drivers is that they must comply with the conditions of their licence, and with the insurance in terms of supervision and displaying plates etc. Failing to do so may render their insurance void.

         Motor Insurance Bureau

         Where a person who is responsible for an accident is uninsured, cannot be traced or where an insurance company has gone into liquidation, the Motor Insurance Bureau (MIB) covers personal injury and damage claims. You must make a claim within three years.

         
             

         

         The contact address is:

         
            MIB

Linford Wood House

6-12 Capital Drive

Linford Wood

Milton Keynes

MK14 6 XT

Website: http://www.mib.org.uk

         

         
      
    

         NO DRIVING LICENCE

         S87 of the Road Traffic Act 1988 requires that any person driving a motor vehicle on a road does so in accordance with a licence authorising him to drive a motor vehicle of that class. The penalty is level 3 fine of £1000 at Band A, 3-6 points and discretionary disqualification if there is no entitlement to hold a driving licence, or you are underage or not complying with the conditions of the licence, such as no L plates and unsupervised, or a learner motorcyclist carrying a passenger. The offence is not endorseable if the driver is entitled to hold a driving licence but does not have one in his possession, for example he has lost it or not applied for one after a period of disqualification.

         The prosecution only have to prove that the driver was driving the vehicle; the onus is on the driver to prove he held a driving licence. (S101 MCA 1980) It is also an offence to “cause or permit” someone to drive a vehicle otherwise than in accordance with a driving licence. An employer will be held liable if he has no system to ensure that the driver has a valid driving licence and maintains a valid driving licence through his employment, so it is important as an employer that renewal dates are noted and actioned. Care should also be taken by people supervising learner drivers, because if they do not ensure that the learner driver is complying with the conditions of a provisional licence, i.e. displaying L plates, the supervisor will also be charged with an offence of causing the offence and potentially causing or permitting no insurance.

         A foreign driver is usually entitled to drive on his permit, provided he is resident in Great Britain and is not disqualified from driving, for a period of one year, after which time he must apply for a full British driving licence. The best advice for a foreign driver is to apply for his full licence and take his  his driving test as soon as he gets residency in Great Britain, because this will prevent the possibility of being unable to drive legally whilst he awaits a British driving licence.

         On receipt of your driving licence you must sign it immediately, as not to do so is an offence. This also applies to failing to keep your details up to date on your driving licence, such as a change of address.

         Driving licence changes

         Since the 8th June 2014 the paper part of a driving licence is no longer valid and is not issued by the DVLA. The “old” paper licences are still valid until such time as they are submitted for alteration, but the details for an offence will no longer be written on them by the court. The court will only require the card part of the licence in future.

         Details of any offences committed will be retained by the DVLA electronically and access to this information can be obtained online, by phone or by post.

         
             

         

         You can find this information at the following website link: https://www.gov.uk/view-driving-licence

         
             

         

         However, it would be useful if you always keep your own record of any offences committed.

         Renewal of Driving licences

         The current driving licences come in two parts: a photo card and a paper licence. The photo card must be renewed every 10 years to provide an accurate picture of the licence holder. Under S99 of the RTA 1988, a full or provisional licence is in most circumstances valid until the holder is 70 years of age. After the age of 70, the licence must be  renewed every three years. This is achieved by completing a self-declaration of fitness.

         The rules are different for PCV LGV and HGV licences. LGV and PCV licences will be valid until the holder’s 45th birthday and thereafter must be renewed every five years; after their 66th birthday it must be renewed annually, with a submission of a medical examination.

         
             

         

         Appendix 3 Driving Licence Offence Codes and Endorsements

         
             

         

         Appendix 4 Categories and Sub-categories of Vehicles for Licensing Purposes

         Seizure of Your Vehicle

         Under S165A, a vehicle which is being driven without insurance or otherwise than in accordance with a driving licence may be seized by the police and removed. The police have the power to enter premises in order to seize a vehicle, but this does not extend to private dwelling houses.

         No MOT

         All vehicles are required to be issued with an MOT certificate if they are being used on a road and are over three years of age. It is an offence to use a vehicle on a road without a valid MOT or cause or permit a vehicle the same.

         The offence is not endorseable but carries a level 3 fine of £1000 or a level 4 fine if the vehicle is adapted to carry more than 8 passengers.

         If the vehicle is not registered with the DVLA, i.e. a foreign vehicle, then the three year period is calculated from the date of manufacture. 

         Some vehicles require a MOT certificate after 12 months:

         
            	Motor vehicle used for the carriage of people with more than 8 seats excluding the drivers

            	Taxis

            	Ambulances

            	Large goods vehicles.

         

         There are exceptions that allow vehicles to be used on a road:

         
            	Taking a vehicle to and from an approved testing station for a test to be done by prior arrangement. Note prior arrangement is essential and the onus is on the driver to establish that there was a prior arrangement, so always secure a record of your appointment booking.

            	When a vehicle has failed a test and it is being taken to a garage for the relevant work to be done. Again this must be by prior appointment.

            	When a vehicle has failed a test and is being towed to a scrap yard.

            	Police vehicles, if maintained by an approved police workshop







OEBPS/a017_online.jpg





OEBPS/a031_online.jpg





OEBPS/logo_1_online.png
|| E

London | New York





OEBPS/a011_online.jpg





OEBPS/9781910782880_cover_epub.jpg
A DRIVERS MANUAL






